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1'\ 
»R.   JUSTICE  GRAVES  BfUflHRB  S3H  OPINIO!?   OF  mc   CCURT. 

Thin   is  an  appeal  froas  a  Judgment  of   the  Circuit 
Court   for  |3,500  ef&laet  appellant    in  an  action  for  slander. 
(  Jit   the   tine   it.    is  e&argei   tea   slanderous  *esde  sere   npoken, 
reliee  was  t  student   at   the  University  of  Chicago,   and 
appellant   eae   "Dean  of  VOMafe"  of   tfeat   in^ti  tut  ion*        Although 
it    is  ehaxgpi   in  the  declaration   that  a   variety  of  slanderous 
morels  ease   spoken  by  appellant  of  ana  concerning  appellee  at 
various  times,    the  only  *ords   relied  or,  by  appellee  he  8  haala 
of  recovery  **ro,   "We  know  very  veil  you  *re  getting  your  atone? 
froRi  aea«        We  do  not  consider  you  any  mote   than  a  eenas  of 
the   streets. *        It    le  alleged   that   these  wes&l  were   spoken  by 
appellant   of  end  concerning  appellee  on  t«o  different   occasions; 
that  the  fixsl  of  f&eee  eeemelene  eata  on  Deees&ejr  S»   1910,  and 
th-t  Hie  second  Oceanian  eae  on  j--.nu?:.ry  9,  ion.       Appellee 
ClaiiM   that  on  Pococ.bftr  8,    1310,   Been  Vincent  of   the  University 
ef  *;;i::.;.to  §&td  a  Mi38  RoM<i;->sm,  ehe  H«e  alee  ecmaec ;cu  sith  the 
" ■:.■  v-  reiff   m   "Head   of   the  Housing  Bureau*   And   teacher*    "-fir© 

I     .'. ,     in4  aeasg   the   ?£an&e?e&9   anxda  npokem,   S&S   3&at  on 
T    utifv   S,    19X1.    her  broths.;;,    gens?   D.   Setoff    'ml  her   fiance, 
Safrea  R.   Reynolds,    «aiTpe~  piaaeaS   and  fcs&sd   the  slanderous 
rgea  repeated*       By  innuendo  it   is  alleged   thai  by  tfc* 
spoken  it   A-as  aeaat   ancl   intended    to  oaarge  Appellee  with  being 
a  oosrron  prostitute   end  frith  being  guilty  of  f ••  rnicatiun. 
Appellant  r  leaded  tha  general   iasue-y<^iCAGO 
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Appellant  urges  thr-t   the   iaajpaaga  charged  is  not 
aetieaaele  4-,«;r  ggj      taat   is  order  to  ahew   t&et   tha  sards  sere 
eetieaaels    the  flsoivlLX  should  hats  added  by  way  of   Lsd&ceaeat 
and  colloquial  facta  free   f&les  it  should  have  bean  sads  to 
appear  not  ooXj  taat  apaeliaat  iateadsd  by  tee  sards  apoksa 
to  eaargs  -appellee  sits  being  a  prostitute  asd  eith  being 
gaii'ty  of  fornication,  but  teats  by  reason  of  ilia  eireuaatanees 
ur.ii«r  s&iea  they  were  spoken  those  eao  heard   th©»  would  and  did 
understand  thesi  to  a*.ount   to  such  charge;      that  aa  innuendo 
can  not  enlarge   the  aeaaiag  of  the  words  spokea  cr  tare   the 
p2«oe  of  iaduoeaeat  aad  cciloviuiua;     that   tha  eiaa&er  sas 
invited      ;:    SAS  occasion  privileged  and  Ifeat  actual  alalia* 
■eat  be  shown  to  exist   before  .iTr«ilec-   is  entitled   to  recover. 

In  these  contentions  appellant  aaay  as  sa  triea  it, 
started  out  aith  a  falsa  prsaiaea      To  our  aiads  tfee  sards 
eaargada  without  iadueeaeat«  eellaqaiaa  or  innuendo,  ia  laaav* 
salvos  saoaat  to  s  charge  taat  appellee  sas  s  aesnas  prostitute 
aad   teat  she  aaa*  been  guilty  of  fornication.       ?ords  Kset  be 
c ..  atraee'  according  to  their  oewnoa  acceptance.      They  east 
be  construed  to  sates  saat  they  mould  eeaaealy  be  aaderatoad 
to  »saa«       3chaiaaeur  v.  Krsllicu,   93  111,,   34?~35&j     Oilier,  y. 
Johnson,    73  111.,   58.       To  sfty  of  a  eases   laat   she  is  a  /street 
salker*  or  a  eewaa  of  tin  straete*  is  equivalent  to  eliar&ini 
her  ?fith   indulging  the  practices  indulged  in  by  ^omn  oi    the 
streets  or  street  a&lkere.      I  aaaaa  ef  the  streets  or  s 
■treat  splicer  is  eaaajaslf  aaderetoed  to  be  a  seaasi  who  ereati* 
tetes  eereslf  for  tsc.oey  and  ^ho  walJsa  fee  streets  la  search  of 
cueteaere  for  ear  fares.      Therefore,  to  asy  of  a  ^osian  -■. 
aha   is   *a    ~o&$n  of   the   streets",    "a   street  3:«:;;:t;rs  or  no  better, 
ajsi  teat  'see  gate  her  suasey  free  aea*«  sjesaats  ta  eaargiag 
her  sits,  being  a  sesaa  ska  prostitutes  aerself  for  eeaey 
ealieitatee  patreassa  oa  S&s  streets^      In  far  ^-r^sea. 


•»  3  « 
St  rest- diking  is  defined   to  be   "the  offense  ©f  a  cot«cn 
^-restitute  offering  herself  fcr   *fcl«  upon   the   straits  »t  un- 
usual  or  BftSOftftOBSOlO  hours,    endeavoring  to  induce  BOO   to 
folic*  her  for   the  purpose  ol  prostitution*.        In  Pinkorton 
v.   fiUgMgfe   *8  fclch,,   573,    the  nisi   rrius  court   ifts&rootod  the 
jury,    in  part,  Ofl   follows :        "Disorderly  conduct   for  ?.-hioh  an 
arrest  i*d£ht  be   ttO&e   without   a    -.arrant,    if  co;  fitted   in    the 
presence  of  the  officer,   would   include   sfct&t   is  ccr.^cnly   termed 
•street  talking* «       tfeat   is  the  offense  of   a  GMH8  prostitute 
offering  herself   for  sale  upon  the  streets  ftt  unusual   or  un- 
reasonable  hours  endeavoring  to  induce  aen  to  follow  her  for 
&M   rurroee   of  |  restitution, •         the  3up-refc«  Court  of  hichigan, 
in  reviewing  the  case,   used   the    terjss  *Btr^et  talker"  ftsd   "cois- 
Kon  prostitute*  as  synonymous.        The   tent  fttroet   *alier  is 
defined   in   Webster's   Sew   Intern utional   Dictionary  ne   »a  cc.  ;«.on 
prostitute  sne  seeks  trade   in   ths   streets."       Waile    the   ex- 
pression *?vofc&n  of  the   streets*  has  never  fc«en  defined  by   Ion 
.-ritsrs  or  lexicographers,    so   far  as  we  can  discover,    t^ere 
can  be  bo  c.oubt   that  it    in  but   another  fere,  of  ex*:  re*aion 
interred   to  convey   the  mm  idea  and  understood  as  meaning  the 
aa&e  thing,   as   ■street-walker",   and  particularly  -ihen  coupled 
vitn    --ords  charging  her  aith  getting  her  R.oney  fre®  «ten,    to 
cOB.ii.only  understood  and  accepted  as  oaring  the  person  Of   R&OV 
it    is   spoken  with  being  a  OOOOMMI  prostitute   *he  seeks  tra-ue 
upon   the   streets.        Appellant  herself  evidently  so  understood 
it,    ^cr  ?5hen  asked:        "Did  you  ever  call  her  4  t -roa*  itute?*   she 
replied,    •Never.        I   never  used   such   loegaagt*        I   BOVOX   in  any 
conversation  stated   that   nhe   **«   no  better   than  a   yotcan  of   the 
streets. *       The  -words  charged,    therefore,   are  actionable   ;:er   se, 

The    *ords  being  actionable  £ejr   se_,    there   #&&  no 
necessity  for  inducement,   colloquiums,    innuendo  or  proof   of   the 
b.e-ij.ing   tL-'it   was  intended   to  be   conveyed   or   Kfeaf    ma  under- 
stood  by    the  hearers  to  be   charged. 
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•   4   - 
In  order  tbat  one  %ho  epaaka  slanderous  word!  isay 
avail  hiaself  of   the  defense   of   *  rivilege,    because   ti.e   B]  eaking 
*ao  invited  or  because   of  any  other  circus? stance  froa  s&Icb 
privilege  c.-.uld  arise,    it  aust   a:  i  ear   that  the   sfeaker  acted 
froa  a   senae  of  duty  in  good  faith,    sith  an  honc«t  belief  in 
the   truth  of   the  charge  &ade  ana  without  malice  or  an  inten- 
tion  to  injure   *ac  y  ersaa  of  *ho&  the  words  were  spoken,   and 
tno   burden  i$*  on  the  defendant   tc   snow   tfest    tnc   occasion  was 
privileged.        Everett   v.   DeLonfU    144   111.   App.,   496$      B^rtiy.v. 
Kanna,    158   111,   App.,    aO.        In   the  case   at   b.-«r,    appellant   not 
only  denied   "he  speaking  of  the   slanderous  words  charged,   but 
also  testified   in  positive   lares   Uml    KB*  never  haa  heard, 
understood  or  believed    that  appellee  ^a  ?i  xo&an  of   the   street, 
a   prostitute,   a   iewd  iOHH  or  lacking  in  virtue  rfi^r  to  the 
tisie   saa   is  charged  ^ith  bavisjg  uttered   the    siandarc&fl  wcrds. 
The   fojiowing  ^ers   so;  e  Of    the   <t&$stioas  asked  of  appellant 
and   the  angers  r,.ade  by  ii^r   thereto  in  this  seimsatiCBlS 

*£.     At  the    tl»e  Mia©  X?ercy  was  at   this   institution  and 
before    she    left,   did  you  have  any    id***    or   think,    that   she 
*?as  as   la&raral  woisan  sexually?        A.       $©.        I   never  suggested 
or   intimated   it    -\nd  I   never   intia   tsd   it   to  Cean  Vincent   at 
any   tife^e  or  pi  see. 

*Q»      In  the  conversation   shich  occurred  a&ea  you   •.ere 
present  -  when  the  voung  lad?  aaa  present  -  was  it   suggested 
by  you  cr  thought  by  you,    or  did  you  e^er  say    that   she  was  a 
:  restitute?        A.        No. 

•Have   you  ever  in  any  conversation  u&txi  any  language 
froir:  which   it  could   he   inferred   or  onderstoed   bv  anyone   frlse 
that  this  wmauiiTt  (Hies  Kercy)  *&s  a  aoaaa  of  the  streets  or  an 
taatoial  woB.an,    or  in  any   sense   Licking  in  virtue,    or  aae  a 
[restitute  or  a   ie«?d  wfMimiT.       A,     Ho.     Of  course,    I  eannot 
ten  ehat  inferences  or  eoncluaiaaa  other  paoi  le  &ight  draw* 
but    I   never   l&tiamtod   s&Oh  a    thing,    or  #ven    thought   it. 

•Q.     Did  you  ever  use   any   iaaggagff   frc-£  which  auch  a 
thing  could  be   inferred   if  people   intorp  re  ted   the   language 
you  used   ri  :htly?       A.        I  never  in  ay   ovm  aind   thought   ouch 
a    thing.* 

Instead  of  showing  that   the  words  >?ere  spofcoa   in 
geed    faith  froa.  s   sense   of  duty,    in  the  honest  belief  of    -heir 
truth,   and  without   jsaliee  or  ■  purpose   to  injure  appellee, 
the   ts  itittcny  of  appellant  establishes  beyond   :.cn I  cove rsy 


-  S- 
exactly   the  contrary,    vsi    •-■   I    If  she  spoke  tho  words  at  all> 
she  wae  actuated  by  #x;  ress  mils*   in  so  ctoiftg*       Under  thai 

1  of  facts,  *fe*  ift'cnas  of  ;rivilfiga  is  not  RT&  liable  to 
af$«32sft&*  Thoa^s  v.  Fi softer.  ?1  III*,  578.  Whether  the 
defence  of  privilege   I*  open   to  a  iefendant  who    iersies   the 

king  of   tfe*   Bias •iorona  aords,    *a  :io  OOt    xeeide,        Tn*t  we 
do  bold  ie  th.it  thnre  can  bs  no  d*?  ferae  of  privilege  saaa  the 

.■ins  of   tit*  Bj  a*  word  a  *a«3  actuated  by  sxrreee  salice. 

rir?ia  v.   Bad£gr.   33   111,,   445;      Inlusd  Printer  Co.    v.   Soonocioal 
H.-.lf  Tone  Fwr-ly  Co,.   99  111,   App.,  8;      <h>rton  v.    ?ri>ht. 
30  111.   App.,    343, 

The  -era  a  e&%r$e4  aaltag  actionable   %a|   fig   .--a'    get 
seine   as  okfitt  under  o  ire  tut t*t«86«a  rendering,  the  a?  eaking  privi- 
leged,  s&liee   is  inferred  u>- or  proof  that   the  eezd*  ear*   spoken 
and   that   they   B3fl  fal*#*        If   the   r  roof  alaO  B&9W*  that    the 

•  <-r  teasa  or  believed   thejs  to  fee  fftlse*   or  had  no  reason  to 
believe,    and  did   not    believe    ihesr.  tc  be    true,   and   tiiat    they 
were   spoken  willfully,    expfflMM  cr  actual  aalSea  is  prevea. 
Thcy-^.e   v.   Fisher*  71  111*,   3?o;     iSSfJi  v~*   UeCuriey,    140  111., 

On   r ..  it  ion  of  *&*ik*r    !;  rda  »ore   spoken  at 

jli,    the  proof  is  conflicting;*       A&  to  the  occasion  of   Beaaa*> 
bar  8,   1910,   appellee   testified   that   they  sere  Bpo&ea  by  apfsel- 
lant   in  bar  preface  asd   in   thr    rreaenoe  of  Pean  Vincent  an  i  B 
Kiae  Rcbinacn.        All   of  tUM  i resent  BI    th.;.t  convereati   .■  , 
except   aprell*je,    Isaatff   that   no  stteb  s?ords  ^ere  spoken.        If 
the   verdict  of  guilty  aaa  &a«*4  on  thia  incident,    it   ia  $1  early 

Laat   tne  weight   ©f  the  evidence  and   the  judgment   should  net 
stand.        The   only  v^Tnoim  sheas  b*    th<?  f  roof   tc  i.  txl   t&e 

eonvero&tios  of  J&mjnry  s,  ikil,  »sjre  U  »;  |    etlea  to  Due  smii 
Henry  D.  I?  rcy,   appal l*a*a  brother,  .  Reynold  a, 

flaaea.       Appellee,  her  brother  sua*  her  flaatt*  all  t»  -tify 
.r  ss<5   spoken  by   impellent.        Ap-pell-tnt    alOM  d*&l*a 


it.        *hile   there   mm   ,  roof  l&tr&tvefttf  by   tpjp pliant,    M3M  of 
*hion  m  competent,  S    to  lape&efe    >hc   itenerftl  refutation 

of  gppsiSJHi  sad  box  flft&sa   for  truth  sat  veracity,   no  suoh 
proof  gas  offered  &z  to  Ihmry  D.   ?<v.-rcy  fi&8  corroborates   the 
testimony  of  hie  alitor  and  Reynolds.       It  *&*  for   the  jury  to 
tsy  how  BBtsSt  -weight    -■;      en  lit    ftfec-K?      be      iven  to   fc&S    -r.itr.esaes, 
and  s?e  do  not  feel  justified  under   the   rules  of  ls%    ii.  wetting 
up  our  -jtsd  events,   ;<■.  tad  ea   feat   reading  of  the  esfiaenee,  sgatast 
Dm   31  ts  of   tbfl  twelve  furors  itfid    t&«   J:riGl  Swift  who 

hears,   th        LtiMMiaaa  and   sfeasnad   %'urm  -hs   they  ga*t    their  tc;  '.1- 
e:ony,  ssd  in  g«&2  ring  tfeat  the   to^tiiaony  of  nysel?.  *nt  is  rcore 
worthy  of  belief  than   the   t&stia&ny  of  the  etaax  throe, 
avi;;t,    therefore,   decline    to  r#*a*«i    the  juhp &.?mi  because  con- 
trary to  *fcfl  K&Sifa«t   weight   of  ths  evidence. 

jit  the   instance  of  fir  reliant   t&e  o  mrt   i net rue ted  the 
jury,   in  ea&a*&S9*f    U.ot  tne  co^unictttiona  alleged  to  biff 
been  K8$t  sere  ou:*lifiedly  j  rivilegeci  sad  that  appal 1st  could 
not.    r*eav*rf    except   unon  j.  roof  by  *  preponderance  of    the  evi- 
dence tfe&t  th«   speaking  of   the  s«Ka  «aa  pt  carted  by  &e     .  I 
fealiee.        At  the  ittataBC*  of  appellee   the  $ury  wire   instructed, 
in  eubfitAnea,   thnt  sppsiiac  eaald  recover  upon  proof  of  Uie 
publication  of  the  slaodarsas  *orde  without  proof  of  express 
or  :*ctuol  ttaiiaa.        These  t«?o  instructions  cue   irreconcilable. 
Oft«    tells  the  jury   -utellee  esfcj   asd    '.  r   tells   t&aa  th -.  t 

she  e.-x  not  recover  without  r .-toof  of  actual  i-r.Iico.       The   one 
given  at  the  instance  of  :*rpellc'Kt   in  based  on  the   theory  that 
the  aaUMBIiaatiaB   *as  quslif iedly  pri*;ifc£&d.        The   BM    &iv*& 
st   the  instance  of  appellee  i©  feaaad  on  the   theory  t&at  it  was 
not   privileged,       Whether  the  occasion  tnas  privileged  is   1 
tgasattOR  of  Is*,    (£ vc re 1 1   ? .   De  1 on g »   144  III.   Afp.,   43S),   and 
»e  have  sae?*  Hm4   u Bdaj   the  facts  in   this  case  the  question  of 
privilege   «aa  not    Involved.       The  filing  of   the   laat  ructions 


asked  by  appellee   see,    therefore*   proper,    »&d    the   g Wing  of 

the  one  K??jceci  by  appellant   e*a  Incpreper*        Appellant   Is  not   la 
Oflitton  to  oenplala    that   ths   instructions  *-vare    lncona;>  stent 
shea   the   inoonntstenoy  arises  froa   ths   giving  of  an  improper 
tsstrastiOti  at   e#¥   Instance,       Tn«re  if?  no  error  available  to 
appalls**   in  the  giving  o.f  instructions. 

It  I1?  lastly  nr?R4  that   tha  verdict  saa  exesssifs, 
It  sag  for  f<"",5€0,       No  special  etajsagsa  sets  alleges*  or  proven 
and   tea  J«*J  sext   so  instructed.       The  only   injury  appellee   ia 
shown   to  have   sustained   ess  to    .  lings,        -Pen  ilea anrous 

words  are   eaesB   to  have  been  spoken  e^Meioualy,   %h«   jury  saxy 
award  punitive  as  we .11  as  c  ©aspen  sa  to  ry  dsjeagee.        In  fixing 
the  amount   of  punitive  damages  ffi  3ury  has  n   side  discretion 
and  their  verdict  should  not  be  disturbed}   galeae  the  a; 
fixed   is  ee  far  out   of   proportion  to  what  the   plaintiff    should 
recover  as  to  evidence  passion  or  prejudice  on  the   part   of   the 
iury.        Sutherland  on  Panares,   Ed,   18S£,   Vol.    1,   page  ?4&j 
Crohn  v.   Breser.   7?  Ill,,   S80;     Btsith  v,  Wunderiich,   70  111., 
436}     Koittea  y,  Kolreeg,    64  111,,    994*        The   effect    as   appellee 
was  apparently   aesMrsitat  unusual,        ?,c  far  an   disclosed,    no 
friends  abandoned  her,   Its*  brother   testified    that  he  did  net 
believe   the  accusation  ana  as  atlll   stasia  by  h*r.       Her   fiance 
saa  not  turned   fro»  as?,       Bex1  counsel   taiea  pains   to  mention 
in  Ms  brief  that  tney  have   since  been  carried.        Ti.fise  sere 
the  only  tee  pereeaa  who  heard  las  slander  spoken  on  the  only 
occasion   vhZTi  the  proof  »?i>l  warrant  a   finding  that   it   sas 
spoken  at  §11,   and  the  only  parsons  *fc©  ao  far  as   the  evidence 
shews  evsr  heard  it,    except   «hen  appellee   repeated  it*        Instead 
of  nursling  her  hurt,    «jne   aeeiss  to  have  considered   the  incident 
an  asset,       She  had  been  at  saa   tine  a  neahe*  of  a  traveling 
theatre  troupe  and  endeavored  to  pot  a  play  written  in  salad 
aha  Bight  appear  as  the  star  i  erfon&er  after  saa  should  have 
bfecoise  no/torious  through   the    trial   of   this  ease*        Saa   posed 
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for  ai&tttxaa  for   ths   newapai-era  .*nh  bad  interviews  aita  news- 
r  IBM  &0&esra&ftd   it,    asd   ge&s rally   3©  deported  i.erssif  &S 
to  create   the   iiBpr^a-sion  that   s?.?,   rather   raveled   in   She    sitoa*- 
iio«  than  otherwise.       iaotlMMr  faat  taat  goald  sec-ji  to  Ladleata 
ti.it  she  aaa  inclined  to  be  oblivious  to  public  apiaisn  aad 
aritieisai  is  that  aas  aaaaait&tiagiy  a&kittad  &ax  e&gagsasst 
Id  t^rry  •   asM  afca  already  bad  as  unuivorced   living  si?*,   a* 
ass  k;:€wf  aad   sftsai  sbs  ansa  bad   neon  a  on  vie  ted  of  having  lived 
in  t    itate   of  opea  asd  notorious  adultery  irith  another  *o»san. 
7hi-.se   thing;*  ftrs   not   mentioned   fi3    indicating  that  appellee   MM 
laefclag  la  virtue^   but  aa  leadiag  to  sa&gest   fcfe*t  tela  suit 
my  save  bees  i-roseeuted  in  tas  hope  of  gain  rather  i&aa  to 
recover  recoup  enae  for  leaarated  faeliaga*        In  kullin  gj  ai. 
v«  BB8BMSa1&£B8»  *^  ^*«»  14G,   *we  &ep*eaai  Court  said: 

•Store  ■  plaiatlff  entitled  to  riB&ietirs  damages  offers 

no  svldesaa  of  the  defendant 'a  s?ealth  trite  a  riaa  Of  enh&ncing 
th?rc,  he  la  e^fst;*-   &>*?vt   'I  aak  no  Saaagee  against  the  £efea>» 
daat  esaapt  aa  a  sere  inaiviauc-u,     ithout  any  regard  to  hi.-> 
property  or  estate*    ■•■! tether   it    be   rv-cb    or   2i"**ie*$   »  sad   in 
teat  kina  of  a  ease   f&S  Jury  bare   no  rigat   to  girs  any  &cr« 
danages  than  they  aretild  if  5*  h«d  af f S saetively  appeared  that 
defead&at  waa  without  pecuniary   resources.* 

Taers  sea  no  proof  offered  ef   fcfee  fia&noiei  porta  of 
spaa] 2 art,   >-r.d  laa  s.tgeetie&  vfeetfeer  ta«  verdiet  Is  excessive 
amst  be  daters&aed  as  if  aaa  eere  knees  to  as  peeaileeau 
gagaag  v,i  ggggajag  Cc,  IS?  II i.  *rr.?  681  •       Proa  every  eea- 
sj  Seretiea  ef  Hits  reeerdi  as  H  stafsSai  s*  ars  fexead  fo  the 
eoaolaaSaa  Ifest  ths  saf^iiat  iub^  Sudgisast  axa  ^o  gjrosaly  in 
exe^aa  of  saat  kfaallss  smght  +o  reeevat  as  t«  lajSleata  fcaat  the 
jury   v.'C  re   irfluenoed   ir  fixing,  tas  a*aaat   by  ^asslaa  cr  ?  rejudics. 

Other  artafa  "re  aaas>Iaiaa4  of  by  a|?^siXaatf  bat  none 
af  tiiaa  in  cur  ja^^saat  ars  ef  aaffialaat  iaaartasea  to  watrant 
extending  tais  opinion  for   their  dilaa«aaiaa« 

Haaamaa  the  gasaaaa  fixed  by  Kas  jury  sya  girossXy 
saaaaaiaaa   tas  fagajaaal  of  taa  Ciro?:it  Saurt  is  rasaraad  sad 
the  aaaaa   rsoaaftaaV* 
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V8.  }  3»!  •   RXOH    CCUST, 


SARAH  J.    COII  et  o!M  I    BOUJBTT. 

On  Appeal   Of 
MICHAEL   SAOTB, 

At  pollont* 


X     -    %J 


j.«a»  x  y 


BTATKVtirf  CF  FACT:?  BY  TBI   OOUfflFs 

^ Jncob  I,   H ,:nsen  brought    t.fcla   <?uit    in    <:hr:   Superior 
Court  to   foreclose  |    truot  dOOd   £iven  by   ."arrnh  J.   CcIr   ond 
F.   R«   GolOj   box  Rttftband,    to  secure   the   ?:  .y, .«  nt  of  oortoio 
ooligatlone  bold  by  Haneen,       Ifeon  F.   ftunyan  ooj  the  trustoo 
nosed  in   title  cm  .oe,  -.w.n  the  poloo  &nd  Runy;sn, 

>  Michael  3-ilter,   Fliz  "   itoar    .1.    Libbie   SftlteaTi    ottboo^uont 


k 


v         \: 


ftOrtgagOOO,  ido  defendant t«       Tfee   I    Men    trust 

subject   to  a  print   on©   given  to  eeoure   Otfee?   ottbet&atiel   b:; li- 
gations  of   tfeo   Col*ef    but  noitftO?   t&O    trustee   Betted   in    UMI 


firet   tnr.it  dooti   nor   the  bolder!  of  t&O  obligations  rseoured 
thereby  -tore  &sde  partloo  to  this  1  rooeeding*       The  ronti 
profits  of  t&e  prenleea  were  conveyed  by  toe  Beneen  trust 
aeed  mi  port  of  the  security.       They  eere  not   .*o  0 envoy #4  by 
the   8*1  tor  btcrtgage.       On  t&e  doy   folloiviag   the   filing  of 
':      bil3   1   receiver  waa  appointed  by   the  o-.urt,   under  and 

lely  beeoMOS  of  the  provisions  of  the  SI#>»sob  trust  deed,    to 
eel loot  the  x-ente  end  profit*  of  the  premises  described  therein* 
There  •      •  ..•'.♦    tfeo  Colcf  «;nre   insolvent.        f 

tori  were  ncn-r«*>i.dent«  being  personally  served  ^ith 

is.    kotloo  to  thea  of   t]  'j;ir*noy  of  this  suit  we  i     .  .- 

li«hed.       Tfcoy  did  sot  e$pcax  end  eoro  defaulted.       On  February 
18,  ]  i04|    1  sloeree  0  elosure  sod  sole  ems  .      On 

Febrxinry  36,    1904,    8o*tth  J.    GOlO,  80 r   0?    '.  it*   Of 


redemption,   conveyed    the.  prc-reieea  to  Blala  K.   Baaaaa,   *ife 
of  coaplsiaaat*       Ob  Kfi  rah  I?,   1904,   taa  praalaaa  «ere  sold 
ay   tai  aaata?  to  *ne  oof?  l  .ir  tat ,  :-; n<--ant   for  taa  aaoual 
found   due  hi«,    tajsathas?  atth   intareat    theraoa  and   seat*  of 
court  a&d   the  *xreTs«s  of  ^sla.       Taa  aataoat  found  iua   the 
aoaalaiaaat   iaalttfttd   iata**at  paid  ay  feta  on   taa   obligation 
secured  by   tba   first   tm^t  deed.       Lata;*  by   leava  of  court, 
fc&a   Saltan  filea  aaawara  to  taa   bill  of  cc&plaiat  ana   :ilao 
k3  a  petition  aakiag  taat   the  reoeivar  b«   required   to  ra» 
port  hi??  aatf  raid  ia&agi  a©  suaa  and  tnat   t&«   raaaivarafeia 
•be  extended  to  and  include   the  &aawa:ra"  of   taa  Saltara*   aa4 
t&aix  alalia  aat  uj    in  said  a&awara*      faay  alaa,  oa  I 
30,  1904,   filed  a  cross  bill  is  ahlafe  taay  aaak  a  decree  direct- 
ing as  aaaaaati&g  of  rftnta  aad  profit  a  of  aald  preslaaa  due 
fro»  Jaoofe  F.  Hansen  aaa*  cc.!.  lee  tad  aa   renta  by   the  raoeiver, 

tti    feaat   the  amount  found  due   on   aaaa  accounting  be   turned 
over  to  the*,  to  tfea  extent  of   *h«ir  olaima  ondar  their  frortgaga. 
gay&a  J,   Cole,    F.  H.   Coin,   Jacob  Z,  Hansen  and  Eisie  K.   Hansen 
■  A-«r  the  cross  bill.       These  anawara  collectively  put   in 
i -  -ue  whether  the  aawplaiaattt*  in  the  cro»®  bill  feava  nay 
alalia  agaiaat   the  Colaa,   and  whether  in  ;;ny  event   they  nave 
»ay  right  to  aa  aoaoaati&g  of  taa  raata  aad  prafita  «ri«ing 
front  the  aartgagaa*  praati  aaa  or  to  aaaa  raata  sad  profits.    On 
Karon  35,    1905,    the  receiver,   puraaant   to    la  ardaT  of  court, 
filed  hi*s  rftrorte  of*  aaaaya  r».^Rived  froa  Saptaabat  88,   11 91  , 
the  date  of  hi*  apaalataaat*  to  Kafaa  l?j   1004,   taa  data  whoa 
the  ptaatiaaa  *ere   »oid  under   the  decree   of  foreclosure  aad   of 
rcneya  p*id   out  by  hits  f.tOK  the   9  .  U        t.e  of  hie  sppalataaat 
t©  aasea  33,  IB05,   taa  data  of  bit  rapert*    •  f&a  repast  afeaaa 

,586*39  &©re  paid  out    than  received,    which  attouat    tea   re- 
ceiver «-'.y«  *s»  adv&aeati  to  ata  by  Jaaaa  E«     h       iaie  K« 
Raaaaa«      The  iSaltata  objected  to  tfela  faj  ort    tad  tba  aa»a, 
r  '^ith  taa  aajaatiaaa  taavata,  were  on  /rrii  3,  1909, 
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referred  tc  Jcnerb  V.   0*Pcn«all,   aaeter  in  chancery,    to  *hom 
the  eauae  bad     trendy  beea   referre*,    to  take  proofs  aad   report 

eeaelueieae  thereea*  Or,  by  a?,  ISO?,  the  aaater  fill 
report  to  ahlefe  Jaeoh  X.  Raaeen  and  the  two  Colee  had  filed 
objections  before   the  aaeter,    which  had  beea  overruled.        Ap- 

reatly  no  so  ilea  on   fchia  report  *a«   feakea,   but.   trie  aatter 
was   then  re-referred   to   the   eae*   I  BoeryJ  On 

September  32,    1011,    v.  P«    filed,  art, 

seata   1c    their  crc^a  bill    by   which 
undertook   to  obaa&O   it    to  one   for   leave   to  re..:<*e&  froa  tha 
sale  of  Itoreh  1?,   1904 «       Thle    taendaeut  aaa   ttriekea  free 
the  filea  heeeuee  presented  too  lata  and  without  leave  of 
court.       On  April  84,   1913,   the  eaeter  filed   another  report, 
find  la*  last  tac  receiver  still  had   In  hia  tiaade  1600  ef  fuada 
eel lee ted  by  hi&  aad  Bat  m        edj  Is  it  belonged  to 

j.  Cole  as  the  owner   .  aity  of  .  .,        1  i 

«■  ended  that  a  decree  b*!  entered  directing  tha  receiver  to 
I'hj  that  saw  to  her.       *  --r  further  found  that  the 

tere  vera  not  entitled  to  aay  portion  of  that  fund  or  to 
aay  a'}  tin  agaiaet  ''■-    receiver,  aaaadad  that  their 

i  hill  ha  diaaiaeed  fox  stent  of  equity.      To  thia  report 
th<    Saltara  filed   BO  objections?  or  excertiona,    iTthough   they 
on  the  day  ibe  report  eae  filed  obtained  leave  to  file  exe<   •» 
tioaa  in  aeven  Aayei       This  exceptions  of  the  Qolea  to  the  firet 
report  of  the  aaeter  aero  ordered  to  atand  ea  their  exoertiona 
to  the  iaet  report*       ""n  June  IB,   191';,  a    iftcree  feared 

i;;  ahieh  all  exoarticna  to  tha  neater* a  report  ware  overruled, 
aad  tne  court  four.;   *..  t  there  was  |6©0  la  the  reoeiver'e  h 
una atrlbateelj     fa  . t.  Sarah  J.  Sale  aaa  entitled   to  it;     I 
the  9altere  were  not  aatltled   to  aay  of  it,  or  to  aay  el 

k   the  receiver,   aad  that  there  caa  ao  equity  in  their 
oros8  bin  aad  ordered  that  tha  receiver  pay  to  Sarah  J.  Cole 
the  $800  foaad  to  he  la  hie  a  nsdaj     that  tha  receiver* a  report 
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be  aj  proved,    exoejt   *a  RWfcUfied  by    the  decree;      t&at    the  croee 
bill   of    the   reeeiVOr  8*    tie&ieeed    for  eaat   of   equity     .       '.     I 
the  aeoree  of  faraeleeure  entered  February  18,   1-    , 
rrooecatnge  thereaadex  be  ©oafinsed.       Proa  tale  deoree  Kiehael 

Kg,   Jt;"-Ti  '       '      'LIVrsrr   f^|    DPISIOH    0?   THI    SOtJHT, 

A  Jadgaaat   or  .teoree  eilJ    BOTOr  be    I         read      t    ".. 
,co  of  a  party  whoee  rlgfete  are  in  no  way  lajurioaely 
aff«cted  thereby,       Oraad  Tower  Mia.  %f&.  &  Traaep.  Co.  v« 
.:     y.    96  III.,    *50j     rwisa   •/,    ^Cr4ry,    160  111.,    »33-43?j 
n-q^ott   v.   H   ^ieNOii,    114    111.,    S33~531j      g&aMl   * «   Xl&b 
159  111*,    •     -    ".;      Sohwurtg   v.    Hi* tar.      IBS   in.,  -   I    j 

Moore   v.  J-..M.      If3   111.,    157*164}     a  lee  v.  ^ni,y. 
111.,   58-61. 

g&lle  '    :,  .    rr;l   error*  ^r.   tl\lR 

f*)Cv-.-,  ly   injury  a*.  elal&a   io  a»»0   auffared  by  re  ■     i 

of   iho  decree  Proa  uTthat  b<  thereby  ac?j  rivcu 

frea  aaviaf  '-        ate    terivad  froa  the  »ori|  gad  preaieae. 
duri  y  of  Uift  lorecloeure  proeeadiaga  . 

:..  -ion  of  the  e^aitjr  of  redeaptiea  applied  to  tae 

obligation  held  by  hi«c  egsiaat   the  aertgagor. 

tn  '  lioa  of  the  rao  kile  to  eaoa  %\ 

'.,  i  eat  lied« 

iajvri  aaly  lad  by  feeJ  :   -  I  tied 

.icfjive.       it   i    ,  ,     aeily  i  - r,  terJ  il  to  i.i& 

i  .ny  trrore  the  eoart  aay  barf 
steps  takes  iti  thi*  oaa*. 

n  •   reals  froa  pledged  pre»la*s  laaat 

of  Ua         lity  of  redematieej  aatil  tae  expiration        fch< 
of  ilea,  aalaae   fcb*    mmm  aai     N   a  i  .       ed  Litioi 

eeearity.      Provided  th  t   tkar*   tae         ■ ., r  I  ■  tfa  i 
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•quit?  of  redeem  ti  ©a  e  Safioiiooy  (taoreej   or  it 

li    itaerwiei   eadi    to  ftj  •  ■  OliOa  are    in- 

sufficient or  eaaat  ->'y,        '    there   Li  a    finding  that   thi 

OOligOra  are   insolvent,    I    receiver  m&f  be  appointed   to  collect 
the  rente  during  W  ted   of    r.   tei  .     ion   li  the  end  that   the 

.    iied  to  th  .  eat  of  .^ny  deficiency   leerea 

that  bae  heea  or  b  iy  he  entered*      3d.  11  v.  £&£&&&,  :^(-     m»i 
Kl|     Eal&j  SSliu   B-nk   **    m*   Htegl  Co..    l?4   111.,    140. 

Appellant* a  aertgaj Si  <*Ld  not  convey    ta      ,     its   ol    the 
preaieoi   A3  pert   or    ♦:.       M      -rity.        Ke   alleged    in  hit  Qrooi 
bill   that   the  fr^iqea  were   eeaat   security  for    'he  debte   for 
..    too    HUM    w  ri   pledged  ■:   ':.    \    the  Coles  were   in- 

solvent,  bat   '  i  no  evideaee  offered  to  rapport  either 

f  those  aeer&eate  end  no  finding  in  Ah?  deoree  eeneerning 
f?p  fas  ea  thie  record  eheeej    the  ?  roperty  here  in- 
volved nay  ho  ample  aeearity  for  ail  it  i<?  pledged  for  and 
the  Dolii  -  iy  able  to  pay  all  their  ©hligationa* 

Even  if  proof  of  thoin    tvernenta  had  been  Bodej   it  would  not 
b  v<=:  bees  effectual  to  ebon  bia  right  to  v         i  to*       The  erooai 
bill  sfeB  not  filed  until  December  50,   1904.       At;  that  tiis© 
Eiaie  K.  Baaooa  eat  the  ienoas  equity  of  re  enption* 

..     had  pur  •  the  ease  ten  aeathe  before  for  o  valuable 

lidesatiea  and  had  not  eaeuaed  or  agreed  to  pay  the    lebt 
secured  by  appellant* a  mortgage.       The  rest  during  thi  period 
of  redemption  vaaa   therefore,    bsr  property,  and  there  ie  no 
way  known  to  the   laa  by  ehioh         illaet  could  have   taken  the 

from  hoy  to  pay   the  Cole  obligation*       ntMnoiah  i . .  --rove. 

T^.,    K>0*8   lj     long. ley  v.   ;rilk.   1T1   111.   App., 

The  foot  thi  t  u;  on  the  filiag  of  thi  original  bill 
a  receiver  i  .  dinted  at  Ihi   laat  tnee  of  Jaoeb  8.  Beneea 

under  thi  previeione  of  bia  truet  daad|  ni  lha  ee< 

shcKe  oueh  a]  polataeat  w*«*  ttaaoooaaary  for  thi  proi     I     »a  of 
ia'<    -i    bte,  ^iv«'  t,;  at   •:  iitioa»3  on 


tfea   rents  collected  by   auoh  receiver.       A   raoaivar  la  «n 
officer  of  ta«  court  and  holds  the   fuada  la  Eii<  a&ada  for  the 
benefit  of  lb«  atraaat   tfi  "  "         "it  lea   to 

Ntfl»«        SSlla  v»    r-^g.»    ISO  IU.t   33ft;      Rmrrecht   v.   Mm  Ike, 

Til,,  1     .       In  tkla  c-.-e,   the  court  correctly  found    l 
.irjcUant  ma  no*  aatitled  to  cr  latareatad  in  tee   rant  a  ia 

i  cl'  taa   raoalvar.       9aathtr  ta«   raeairaraaip  »aa  m 
i*t  ull  or  s  I . inuea  l  agar  fcfeaa  it  aa®uld  ■    , 

taarafer*9  ttaiiara  of  nu  conoarn  '  nt. 

Appellant  urgaa  ta&t  ■    -rt  at  tae  ti««  taa  It- 

f suit  accrue  «aa  entered  against  hiss.  Sid  not  ;>  ra  $uriediotioa 
*o  to  do  by  ro&aoa  of  th«  fast   that   ♦..  taYit  of  aoa*ri    l- 

jcpoe  as  ffloiaat.      After  th*  daorta  entered      r«*- 

laat  entered  M*  general  epfearanoa  la  the  «■;•>,;  rt,  aaked 

laed  la&va  to  aaawer  fca«   original  bill  ami**  Ifea  pre- 
vi^ictifj  of  aaatioa  19  of  &ae  a&eneery  aet9    tad     t 

l*e  fileu  a   erota  bill   ehleh   -vft^r  ';^^r"  klfU   tc 

it,  -*an  referred  to  taa  Matter*  tad  he  -  rd  fully  oa   tfea 

set  aeda  beta  as  tte<  I  bill  sad  the  eroaa  bill,  both 

before    la*  teeter  ■  .•     '  i   I  •'■lor,      ad    ifta* 

seven  reara  of  litigation,  [luring  a&iea  Ute  default    [tore*  a»a 

la    ifeeyaact,  x¥  aae  aenflreed*      Be  la  too  lata  aow  to 
complain  that  the  terriee  by  pttfelloatioa  on  ala  ;ve. 

Huw-arey*  v.   |$gJl£i     108  111.   ftp]  .*   Ill* 

Appellant    tin  &  Ma  --ill 

'ing  a  ri;fh+   to  redeea  the  ecrt|  Laaa  free   tae   fere- 

elteure  a&ia  aaa    itrlekeo  fron  la«   filet*       li  life- 

cut  leave  of  q  artji  atari?  eerea  jeara  after  b< 
his  general  -3  in  tfea  oase  and   filed  aia  erose  bin  ami 

vera  then  eevea  yaara    tfter  *..    aala  froa  ahiofe  ha    ■  •     .-to 
redeeau      &ia  right  to  rada#K|  if  ho  ever  Had    -ry,  I 
elaod  i  aaxirad  by  r  atad*  t  to 
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avail  hiftielf   or  it.       That*   *»»  as  mar   in  t*trikin;    hi 
MMSdad  crcea  bill    t#m   laa    fil««« 

Sotwe  athas  Etuaatloaa  »**a  Iwta  argued  by  appellant* 
Tfaey  itrfi,  ho««ver,   without  iser&t.        To    liaeusa  4.'.«^  in  d« 
■*ould  require  as  ai*»arraate<J  extestioa  of   thle  already   too 
long  opinion. 

Finding  no  reversible  srror  of  which  Rt  e   n 

*  cap  lata,    the  deoree     f  the  Suprior  Court  i*?  affix 


:o"cer  Tern,    1212,   Ba, 
437  -  1895S. 

BELLIE  CARIIN,  Adftifiiatratri*  «f 

ttkt   E«t;>ts   o.f  Joaapfc  Eoakofsky, 
Daoeaaodf 

appellee* 


va, 


■  .-'  L   PROK 
90FSHI0H  CCTjHT, 


MICHIGAN  csktrau  r.  a.  cc.  ftt  si, 
Cn  Appeal   of 
ItLISCIS  CEHTRAl   RAILROAD  C0MT7NY,) 

Appellant,      )       JL    (  .-  =  *ii.  * 

va.  J8SH0I  8RAV1  !       '  *v  Rff    Tt:"  QPXItOI  Of   TH!    5C 

This  suit   Aiiij  brought  by   tha  edaiaistratrll  of    the 
eettite  of  Jeeepa  DoekefskT'i   aeeeaeed,   ft(  at  i  net  the  Kienlgan 
Central  Railroad  Cesj  sisy  and   the   Illinois*  Bftntral  Railroad 
Cob.|  my  to  recover    I      .  ,.x»»  for  the  negligent  killing  of  tan 
accessed.       Before   final  j'.vv.srent    *h«   Wttit   aaa  8ie»ieeed  M 
to   the  Klenlgan  Central   Railroad  Co»r-ny.        Judgment   aaa 
fii  . I ly  entered  on  tto  ?erdiet  of  a  ;jury  against  the  Illinois 
Central  Railroad  8eaieeay9   taan  fcaa      .  t  is   taa  ease, 

for  |10,000«       Frea  thi*  judgaaat   tfeat  company  nai  appealed. 

The  tt»e Oat reverted   faeta  are   t&at    ippellaatji    feaa 
II  line!  a  Central  Railroad  Qtm&a&f,  ena  six  railroad   traefea  is 
the  City  of  Chicago   tiint  ares*  111th   street  et  elaost  rigfet 
aagles*   aaa&ered    fox  convenience   frcas  one    to  six  r<  l]  as tlrOlY* 
■Manor  cue  being  the  »);ost  aesterly  and  nnaosx  six  taa  aoet 
ea«t*;rly  of   taa   traekSj        t.  :t  at  this  crossing  appellant  had 
ooaetraotoo'  end  taea  aaintaiaed  too  gates*  one  or.  tae  aest 
•Ida      .•  t  ana  on  the  aaat  aid*  e£  tneas  traeksv   tba1  were  to  bo 
eloeed   town  anas  trains  on  sap  of  its  traeka  ears    "■  ro&ani 
lllta  etreeij     taat  It  eapleyed  a  tv    i    ■•  '••    !   '<       *e  citrate 

wj     cast  tae  Klonigsn  Central  Railroad  Ceapanyj 
ugh  seat*  errangesarat  seteoea  it  and  i  la  per»iitod 

to  use  ssrteln  of  these   r  brooks  to  run  itn   trains  u;  on; 


. 


that  on  Wkf  11,    1910,    3  Hi  eh  tg  ft  a  Central   t**ia  »aa  ft]  preaehing 
this  ereeeiag  at  111th   Rtreet   on  th*   tracks  of  appeHaatj    that 
about   th#  »??Rie   tiae  appellee *•   intestate  an  reached   theaa    traeka 
on  111th  « trees  t    t1        rapid   gait   intending   to  crow    thea  for 

the  parpeee  of  taking  *  Berth  bound  trala  of  i  •    then 

standing  at   i  plat fern  between   tracks  one  aad   two   -ni   north 
of  1 11th  Atrr-et;       that   the  gfttea  ^sre  not  levered}      thftt   the 
tmtchfcnn  was  not  at  hie  r-o«t,   but  had    2*aft    it   to  iMilt   BOOS 
lad  lea   in  creating   the   traekaj      that  he  hftd   seen  the  traia 

reaching  before  he  left  hie  peat  to  aeelet   the  ladieej 
that   the  deceased  either  did  not   see  or  did  not  heed   the  ap- 
rroaching  trail)  it  struck  by   it  &n  he   Mil  atteag  ting  to 

croee   the   tr?jtek  upon  *hich  it  aad   running  aad   ma  killed* 

?h«    firot  point   erged   by  ccuueel    for  appella&t   ie, 
v   reseed  by  the&,    that   "Jtidg&eat  agalaat  appellant  clone 
i&frorerly  entered  un-.ier  the  iecl^rnticn,    whleh  uid  not 
charge  any  act   on   the  part  of  appellant  aa  being  nlone   suffi- 
cient  to  cause   the   injury*.       The  »r£us;«nt  eede  in  purport 
of  that  j.  reposition  is,  <•»»  we  aaderetead  it,   that  the  aota  of 
negii^enoe  ohi.rged  agalaat  the  two  defendants  are  eeparata 
and  do  not  ariee  fro&  ■  negleet  of  •  eeamea  duty]     that  the 
ciecl*r£ticn  nseuata  to    1  aharge  that  iletinet  uct*  of  the 
two  defendants  operating  in  combination  pr educed    the   irs.juryj 
t is :i t   it    is   net   tiered    that    the    »6ta    ''  H*once   of   si". 

def«n  Kant,    unconnected  fro»   \.  I  n  of   the   other, 

*ere  sufficient  to  have  caused   the  injury   resulting   in   the 
death  of   the  deceased, 

the  iixtheritiea  el  tad  in  sappert  of  the  forgoing 
contention  Wra#    aa   think   without  fsxosrtion,   0  :■•;? rein  two 

or  more  iefeadanta  shagged  alth  independent  but  senourrlaj 

ka  of  aegligeaed  shies  together  se&ldj  but  separately  eeuld 
not,  c.iuee  the  injury  complained  of,  *?ere  parties  tc  I  ■  alt 
'^■t  the   tias  final  jadgasat  aaa  entered  it  ene  of  then* 
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In  such  cases  *e  h.-iva   no  dottht   fch«    ruX«  aontaa&Od   £©»   is  correct- 
ly   opplisd.         Xfl    tfaii    e&9«|    hOW*T#3Tj  00    SiOOtOd    to 
dioatioo  hor  OOOO  a*   to   the  Michigan  Central   Railroad  Cotftf  ,ny 
una   take-  jvj'igfcRnt  sgoi&ot  appellant  alo&o*       This  slip  undoubt- 
edly b            right    t<9  dO«        r  oo  a  rare  v.  H.tl^orp;.   Sit  Hi.,   9$; 
vrilol'B  v.  K«nrotln,    146  111.   Anp.,    4$*J     ^c-- ♦.:•.!   Tt?l.   C.   Co.   v. 
Lit:oj,      1-4    in.    App.,    453;      yor-OOiU3   v»    '■!,  <:,..^\  x :.   P.    >;.    Co.. 
147   m.   Arr.»    '•'?4i      Pullff^'i  Fal^ca  C^r  Co.    v.   Fiol  ling,, 
91    Til.    Ar;p.,    377, 

m  *as  31 aniseed  as  to  tin  ,.  m  3aa» 

tr.  2  Railroad  Coo^aey*   th«  ,   slthou  ..  ■ 

ted,  ■  ■    if  a  H  licence 

of  that  eosq    ny   ■.        b«aa    TtrioVan  cut.       r<;  ;V  1  TV } .   C.   ggj    v. 
LiRc*?.    194   111.   Arr.,    459,   afflr*#d   in  3SS   111.,   30$j      wjlofcft 
v.   Honrotin,      146  111.   App.,    481.  appellant    Sfid   appellee 

were  the   only  turtles  to  the   soit  ahoa  final  jn  ; .•.■;■.■  on t   »as 
sntsred    ind  they   stood  to  •  -her,  m  ■■.   ©tire 

ri  btS   .ere   the  sasae,   »«   if   tne  fcSiahigon  Central  Rail] 
ay  hod  n#?«r  been  a  party  to  the   *uit« 

Treating  this    Leelarotiea  ided  by  striking 

cut  al]  the  avernaats  ss  to  the  negligence  of  the  Klohigon 
SentreS  Railroad  QsMopany,  »  ion  in©  1  tides  the  chare©  that  ths 
injury  ana  ©anced  by  joint  negligence   of  the   two  eospanleo, 
It  ©hi  r^t'.   that  appall   si    i    ■■  -  rated  aortal n  tracks 

in   ths  SitJ   of  Chicago  kfei  t   or  s*e(i   111th      '         •  ;  '    the 

JJichignn  Central   Railroad  Bonpaay  van  peroitted  to  use  + 
tracVa;     thai      ppellant  i  too  at  too  crossing  of 

its  traoke  end  lllth  otraot  to  b«?  lowered  ay  train©  on 

;  to   '-racks  were  approaching   that  eroesiagj      that    it   o: 
toiHUBi     n     stationed  him  at  thin  crossing  nty  it  *i 

to   2o*er    thO   g&tOO  when   train©  worft   SO  ShiTtgj      to- 

the  goto©  -*?jre  icon  they  ©oottooted  trotfel  ©a  said   b treat 

moo  aai  tituted  s   yarning   lhat  a   train  waa 
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eppraao&lng  aa*i  aai*  pl&aed  i  dataiaad  taas*  for  ta&t 

rurjosa;      that  when  fcfcay     ;>n?  up  th«y  ladies ted  that   no  train 
was  astpfeaaalagj     that  on   *&f   ..,,->  y   in  q&eatlea   fctef  Kicaig&a 

'ral   Railroad  Coir;r-^ny  S*a  a    train  o.'i   said   Iraake  of  »pp«l*» 
laai   over    iH:   earo&a  said  osasaiagj      Ibat      '    '..■*>.   tiae   said 
traia  saa  .        hin$  said   esassiag   l&t   gates  www   not   lQ-*«r«d, 

but  were  aegllgs&tly  allowed   to  rematis  up,  sad  tn«r<?by  ladiea'ted 
to  appellee**  intestate,   who  was  tfeea  ajjps  aching  e&id  crossing 
on  sold   street  for   fcfee  paspese  of  sroaalng  said    tsaefce   t&ere, 
'..,  t  no   Iraiti  was  appreae&ing  'hat  said!   Intestate*    N&iie 

exe retting  due  care   for  his  own  is&fsty,    rtnrtftd   to  crom  said 
Is  ek«  At    «5Bld   ore*j»ing  and  wa*5  struck  by   said    Jxalr;  and   killed, 
Be  amended,    las  c    ...atuding  seateaee  of   this  averment   reaus: 
"co  Dm  plaintiff  says  taat  by  reason  of  the  negliganee  of 
the    lefeadant,   the  Xllia<        J®  at  sal  Railroad  (Josspanp,  har 
[tats  state  ***  Ifeea  and   Ibere  thereby  killed** 

So  esteaded,   and   i*   ffittst  be  sonstsued  »s  feting   bo 
eseaded,    t&e  aeoiaration  unacnbt*sdly   states  e  gauss   o>*  action 
againat  appellant  alone*       It  if  ae1   las  I    mat  apsrstlea 

of  las  train  of  Ike  lessee  oewpsay,  but  appellant's  own  aegll« 
gene©  in  fail  lag  to  oloss   the  gates  as  that   train  appreae&ed 
tttftt   It    tii rr;  easts  of  lata  action* 

It  la  next  eoateaded  that  instruction  Ba«  S3,   shien 
*»<*  tiven  at  the  re$aeet  of  the  Kie&lgaa  Seatral  Railroad  Cor*>- 
■    Rf|    i«  erroneous  la    that  it  asnufcaa   that   las  death  02  ee's 

In testa  to  sat   Iftif  prexistete   reeuit   of  BSgilgeaeej      that    it   is 
eased  on   the   theory   that   there  could  he  s  reeorerp   &gslnst   one 
defendant  sad  not  sgaiaet  the  other*  ana  that  it  is  Riel#adlag« 

It   i«  not   r«v«r«?lble  error  to  giv*   a   faulty   laatnae>* 
ticn  4iaa  other  la«lvu«tli9oa  given  at  the  la«tano«  of  tno  eosa- 

plmiBiag  r arty   are   f;:ulty   for    the    «arce   r«ft«OR,        If   lata      in- 

atsuatlaa  «aa  given  on  laa  laaasf  laat  n  recovery  could  ba  bad 
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tgataat   one    lafaadaat  aloaa*    .       kppaHa&t   B&atan&a,   but  Rbiafe 
tf  ,.p  r.nt    think    -i'-'-rs  fres  the-  instruction,    lJ   eaa  not  avail 

tat,    for  la   im' ruction*?   x,   S       \&   ^,    givaa  At   ita   r«s- 
gaaat,   *b*  hum  t&aa*y   1*  a&optad*       Kaitbax  li  it  oonoaiva- 
fell   in     .;    f,   i   .r.nwr  it  deals'  hav«  aialad   tba   jury. 

fvaa  If  tfeia  inatraatiea  ***«  faulty  lor  nil  Iht 
:.ns  urgoa  & gainst  it,   tnn6   tbs  &9faa&&at  aara  btbaraiab  in 
t  position   tc  avail   iiaalf   ~:    t&a  error,    tba  fact    that   it    ■ 
asked  for  Kini   givaa   M    '  .      '      r  ra©b   af  tba   ea~dsfaad&nt   of 

last  t«  enough  to  r  r:  :  al  ravafaal  or  fchs  jodgnant  for 
tfed  *rror  in  giving  it.  Btti  dafaadaat  car.  not  avail  biasalf 
of  an  ftrror   thai  bit  eo-  ^nf^ndant  bad   Xed    tba  cov.rt   into, 

Cu.-i.E-ln.-s.   .uu»r..,    v. ._?.-. ■wit,'* ry.  r;l»t. ,   I 11 «    4pp. , „, __, 

(No.   138-iO),    §baf*la  certiorari   vats  aaaiatf  by    tba  Bapraan  Court, 

The  fir n  instruction  givaa  at  - -.■■  «u««t  of  a^paliae 

it  erltiaiaad*       tali  iastraatiaa  aa&artakaa  to  dafiaa   the 
d«$raa  of  aa*a  sfeieb  assailant  awad  to  paraeaa  axaaaiag  tba 
i    llyoad   traoka  on  Xlltb  ttraat  and   to  point  on*     ;;  t   thf  jury 
Ri£ht  fcaba  into  gonaidaratiaa  la  5ataraiaia{      batbaa  it 

.,r-?;;    tfe&t   rfuty.         The    fault    !  1 3US  I    ■  i  til    fchi    in*' ruction 

i«  tfeat  "it  aanlti  aaan   tc  bi  as  i&tiatatlaa  by  tba  eourt  tbat 
|    ftiattlat  c»rfi    ibottld    W    .'iv«n   to   pars«Bl  grossing   Ibi    tracks 
tbaaa   for   tba   pa*]  &ai    5>f     sing  to   if  allanfe'i    » tat ion*.       The 
ll  .'ruction  corrootiy    statat  tba   Xfiw  a»d   is    6©1    sab j act   to  the 
object! en  nads, 

Xaatraotiaat  rtuabar  84,  3$     r      "",  it**"  by     >- 

faillaai,   «*vf  prapsrly  rafaand* 

R<s?u*«d  inatrantSaa  So« 

•Tha  oo',rt   instructs   tba  jury  tbat  it  is  the   la*  fcfi    I 
five,  off iraativs  avi^b&oa  si      :       '  ■»  uaaaf^ 

tain   tad  eagatiw  avldttnaa.       Appiflsf  tbi  ^;w  *o 

tbia  c;iso,   fiOff.fi   of    tbfi   aitaaaati  for  the  elaiatiff  baa«   uni- 
fied  Uiat  they    U4  not  baai    '.  :- 1   on   tfefl    traia  rung 
t   they  did   BOt  baaf   th--    ibiatXb   BOund#4.        Sotse   of    the 
■aaaa  aallai  by  tb«    Lafaadaata  bavt   *     tifiad   4..^  tb« 
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bell  MM  rung  sne*   th;.  t   th-     --.'iii  ^t le  >un.i«u.        As  h*;r*tofos* 

certain"  f  vi;jf)rtQ9t   if  you  find  tfei   »a&a   L«   -orthy  cJ'  kaTiafji 
than  ycii  ,;c  18  |j|  |jaa£|l|||  ;i--  i    »f  £l  tue 

tltaaaaaa  w&O  taatifiafl  t:i/,'L  they  qi.-;   not  -^ ■;--,■ -r  th*  biTl  ruaa 


nor   fiv-,    j  g  j  .  | I*'   nQsii'MW,1 

It  i  set  .  01  '  -  court  by  infraction  to  oiti  r -<cter- 
|sa  tfee  t<?i'-*iRiony  Of  :ir  j.e"  l&at'a  eit$***ta  ft*  *th«  nowitivo  119(1 
oert   in    :-vi tonea*  or  that  of  Ll*af«  aitaaaaaa  aa  "uncart-:  in", 

Kith'  i  Lrewitiv*  or  jr  be  BOtaitiV* 

cert  -in   or   It  »*y   not   be    ae,    but.   It    is    for  fch«   jury   »ad   not. 
&«    -.  ■■ .  rt    -.  ,     &&4f  it    la  oftxt^.ir.  or    BO*,  tiaad    Is* 

at  rotation  *io.   $g  etauSartakaa  to  Aafiaa   fca*    tatty   of   'he  dtaoaaaag 
Is  ragafd  to  looking  for  S&«    ■     re  lining   trails  &a£  entirely 

»raa  tha  fact  ttsat  thw  g&ta*  i&at  »r»j»  pl&o«4  t&ara  to  b© 
rtmt  gown  whoa  a  Ira  In  r*  ur*   ^haralqr    .- 

no-arcing  to  the  dac  #*««*!    tfe&t    no    ':    ;.       ime    •;  rronohing  a.nc 

'    fcl        8  e#f*  for  hi«  to  eroaa«       Safuaadi   Inatnjoiioa  A'o.  Ti6 
aeaouisoad  tfe«  *c  be  tfe&t  if  tfe*  $taa&a*4  by  the  »x®rai»« 

of  ordinary  oar*  for  his  o^n  aafaty  could  aava  aaan  th*    ^broach- 
ing train  *in  tina   \q  &&¥*  pravaatad  tat*j    than 
plaintiff   >©old  not  raeovar*       if  tfe&t  alauaa  of   t&<  '.ruction 
bad  rand*   "in  tin*  to  nam  prawn-tad  the  a&aidaat  ox  tn---   ty>-«tv- 
olae   of  or-Ufnry  o^-re",      it    aattid   h-;ve   b**8  atom   naarly  ftOOurate, 
If  the  laa  aara  an  atatad  in  tfoia  tsatruotton,   if  tfe 
could,    by   the  *$*raln*  of  Ordinary  eara*   h   i                        train 
in  *im<*  to  n^ve  pravaatad   U            I  last  by  any  eaana  howavar 
axtrao74ittarf|  M  c.oult    aot  renov«r.       Cf  oouraOi   that   ia  not 

Tj.*  jury  aare  taatr«otad  on  nil   In  itioasecugfet 

:ve,md  by  aotioaa  aw  ■•,'  r  fully 

aa  favo**alf  aa  Hi*  la*  w«mjld  »*rrant|  and  «v«n  if  thaaa   rafuaad 
v..   Iruotioaa  &a4  &aaa  aaaiaaniitiaif  ^orctad,   ^:.*:ir  rafuaa3    ■ 
not  aava  baan  cevftraibla  error.  n  on 
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sny  givejn  r reposition  of   Ism  in  all  th't  any  litigast  ha  a 
a  right  to  iawaa   . 

It,   ta  atat  urged    (feat   t&a  aaaaa   of   the  death  of   the 
deceased        -  ala  o-«n  contributory  negligence,       tliet   •..uf-stion 
ws*   i?U'*H'ttt«d    to  the  jury  And   they   found  adversely    to  the 
contention  of  aft$al}aat*       8y   their  verdict  they   in  effaat 
found   tfeat    the  deceased  examined   such  ea?a   Bail  caution  for 
hi»  own  aafaty    ,t     jsi  juet  aafare  the   fcia*  a*  aaa  killed  as 
&n  ordinarily  aaaafaJ  aaa*  rrudent  person  wa»24l  tiava  exercised 
under  the  aaai  or  alalia?  circumstances.      Taa  avidaaaa  show© 
that  taa  deceased  ami  aad  dad  baaa  for  eaaa  tiate  working  at 
the  IhtHaiaa  shore  aaa*  l&a  crossing  aaare  ho  aaa  fclllatij 
tft&t   to  go  froff.  bio  **orx   to  his  hose,   a«   traveled   on  a   at&ttlfeaa 
ivala  of  apaaHaatj     taat  tttia  Ifaia  aai    sue   to  start  fro®  a 
platform   i ousted   between  tfe*   tv#  »©at  westerly   track s   of 
ftpyal£*&t  there,    Slid   ji;;*t  a  little  north  of   Ill^ti   Btvattj   at 
5:33  P.   M.j      taat   taa   eh  ope  where  cleoea*«d  waa  working   e&at 
down  at  5t3Q  p.  m.j     Mtat  *.nen  $sa  eaepa  abut  daaa    -bout  12,000 
ren   swarmed   out;      th   t   jr.  any  of   tha*j    including   the  daaaaaed, 
hurried  &a?eaa  ap$a21aBi*a  teaafca  at  111th  a treat  to  taka  the 
5t39  train  to  Una  altyj     tbat  apgallaat  maintained  oroaaiag 

tea  en  both  taa  eaat  aad  aaat  ai&i  ©f  Ita  ftraofca  Bad  aajalaytd 
a  crossing  flaga&n  ahoaa  *tit|  and  ral  auataa  waa  to  alaae 

or  K»hut  3  ova  the  ereeeiai  gataa  aheaavar  a  train  aaa  eppraaea-* 
las  tfeat  aaaaelagj    that  an  taa  eight  i.n  ^aaatiaa  the  it  33  train 
for  uosn  taas  aaa  standing  en  app»llaat*«  enaand  traak  fro© 
the  eaat  at  th*?  platform  abava  described,  afeaa  taa  »en  c 
from  taa  annaaj     taat  taa  araaaiag  jataa  aasa  not  anttt  dawn 
•And  the  crowd  rushed  aaraea  the  traaka  tfearaj     tfeat  &j  p.-o.i:*nt 
ma  m  tae  crowd  aa^  gal  an  -iy;     ta«t  g  u  8  1  txal 

traia  •  raaofeiagjt     tbat  ^sa  dec««:n©a  -  raak  by  it 

kiiic:  laaf  aavagaS  athai  pataoaa  aarraaly  aaeapadl  aaiag 

struck  by  it,      fhen  araaaiaf  gat«j8  are  aaiatalaad  at  the  Intar- 
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aection  of  railaa?  tranka  and  atrania,  parfciattlairly  ife*JM  Urge 
an*b*ra  of  paraona  a**  in  ta«  habit  of  naaaing*  and  axa  left, 
uj,    th«    faot    Ibat   they   are   80   l*ft  uj    »»eant*    to  a»   invito* 
t«  «ros»  tba   I  r  taka  -  lb  I   ♦<    aetla*   tfe  it  no  train  ia  spprc 

•;..  |   it   li   aaft    to  croaa.        Sjgj  i  .n<    ||3ffiJLBg  Co.   v.    rrj* 
R.    P.    Co..    137   m.    <■:•.»     '•-■;:»      C.   &  B.    I.    R.    R.   Co.    v.   rqaoft, 
113   111.    A;     .,    IdOj      0.   4   E.    I.    fl.    3.    Co.    v.    -.:l\.xtr.m    -11 

in.,  «4Bi    e.  &  k.  i.  n.  r.  Co.  v.  z?et.  nc  m,  app.,  S5S* 

aoseith..-l    •/.   C.   &   A.   H.    n.   Co..    164   111.   *?$*$    ■  -li      c»   1   A. 
R.   3.   Co.   v.   •t^a^ona.   70  111.   App.»    US.       A  6   refill  consider- 
ation of  ill  fcbnaa  oiromatanoas  iapela  t..  yiotiaa  that 
the   tardidt   cf   thft   jury  i";   ri  ht,    both  sa   to   -..•     -.•..    iUon  of 
tba  contributory            .    »nO«  cf  Ilia  taaaaatd  ai  -  lig*noe 
of  ,;j  pal lant,  or  «t  iaaat  tbat  it  is  not  so  amaifaatly 
a»  to  warrant  us  in  aatting  it  <saide. 

It  ia  not  Staiad  ti.,i    appailant  a-annd  ■■  d  I  i  tiatainnd 
lb*  oro??sing  gataa  in  question,  or  that  lb*  gat  eons  ana 

rge  of  tbaa  ana  its  earvant*   or  that  t;  a  knowing 

the  Kiebigaa  Qantral  t£.*\\.  aaa    tpproaebiag 
paraoaa  fro;  ibapa  w«r«  abent  to  aroaa  tb*   (rank*    . s. 

areasiagj    ibantionad  hi*  paat  in  tb*  to%cr  aaiataiaad  by 
pall&nt  for  ait  une   '.  •    t-   tb*   g&tae  Qpan«  &g   those 

l  open  uadar  aueb  0ir©u*e#t»n©*a  sertainlygroa*        sli- 

gence.       Tt  ia  aaid  by  aounaal  *"or  appallaat  tbat  the  abandon* 

I  by  the  flagman  nf  hi  .«  pant  in  tba  flagman**  to^r 
inaviag  the  gataa  up  ia  axouaad  by  tat  f*ai  ant  uown 

saint   aoaw  latiiati    aba  I        r*4  ts     ^rning  or  tk     flagaa    '  • 
bell    to  erase   tbt    '.r:ok<5   in   a&faty.        If  h«?  bad  oleaad    tb* 
gate*  bafor*  abandoning  bl*  tea**,  app«ll«**a  intaatat* 

1}   m  '  bava  been  injurad.       It  ana  by  iaavlng    ••;. 
apai    * ;.  t  tba  /':  •  bin  a»i  s  '■  ka.       To  cur  .  ■ . 

pttrpaaa  Iba  a  bad  in  1<  t  ia  ne  txouaa  for 

not   lovaHng   the  grstea. 


•  9  - 

Afr*il«nt  ta*  fct*igtt*i  for  error  t&at  t,he  verdict 

and   Ju.b,F*»nt  ^rn   nxoezzivs,   but   »«   (to    I         ■;■■:.?-.:'    bat  net   tHMM 
itantionod   in  it*  brief,    It  »ilJ   nor   b*  ocn^idarecl. 

Finding  no  jRvcr^ible   *rror,    feh«   j  :    of    l&« 

rid*  Ccv;r^    l«      ;  fin»t4a 

JUDOKfaT   «    FIfl   ED, 


Ms 


ch  Term,   1913,  Ho 
50  -   1^036. 


I  .        cor,)      g  !R0H  TC 


vs. 


kuuxcipai.  count 

OF  CHIC;:-'. 


it!  ;/  is  i  r?6?«) 
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RR.   JS3TI0I    SKaTIS  PKLXTEWOD  TO    OM'I':?;   Of   T2  ;BT. 

Thit  is  ^  i«it  in  the  Btraieip&l  Ci-uri  to  recover  a 
pe&alty  for  fn~  violation  of  a  city  ogdisanee.  There  wae  a 
arlttea   A.iver  cf   r  -i-  i    1   by  jury  filed,    the  cause   s/i3  aeard  by 

.rt,    a    fine   cf   125.00  w&g    iapoaed    o-..  tat,    and    he 

.  ■  ■::    alee   er;~-?ai    to  pay    the   eeate   aaaeased   a1    |€,00.        He   a^^a 
•*"   .-.  re?eraal   on  alleged  srrore  in   ths  ees«ds  iae  reeoid   alone, 
>;fi  argue*  three  qyeaticme  st&ly;       Pi  ret,   that    the  judga&at  is 
veld  fos   west   of  juri  sdle tion  of   fcha   peraes   of    the   iSefendant; 
eeeead,    that  to  eerr&at  the  leanae  of  aea&a  jpreceaa  fe*   the 
arrest  cf  o  defendant,    fcha   .  :  :'   opes  *hiah  wash  prdeees 

la  based  saist  definitely  net  fcrtr.  the  affenee  a&iaa  la   ':.;= 
haaia  ef  the  gof.^  i>int;      third,   that  the  judgseat   la  void. 

,:     '.U;  KO'Vl,    y;:ri:jS    Or    %  srr&fit     KO     27Cr    "    I  '.:■.!     ill    fefeil 
9      V-  Line!     fchlS      ief*         I      •.  II:;     Ba*    'I;.''      fet     ItttC    C0U*t     08 

ej  av,   1913,    *lthetit  a   aarraat,       Ob  oeaspJ    int    in     ritiag 
si    .      '     tented   tc   the   g&urt  eharglnf  &i«    *ith  the    trielatioe 
'  a    ; i sy  ardin&soa    ie  i  i  arad  ..:,  i     ppearaaes,   filed  &  s    ivar 
of   fcri  ■  i   ey  yiry  and  reeved  *h«  ee«rt    -"or  i   ;■:■  •       -...    eat    of  hip 
I  until    Satohe?  10,    1913,    th  la a  eotisa  e»a   allowed,      ad 
tanas  see  ad^  earned  to  that  date,       Om  that  date   the  parties 
a&rsd,   the  saaaa  see   tried  and   the  int        tad  guilty. 

i   -■    in  the  pvegeeeUaga*   ^o  fejp  aa    •:;  »ara  :.-y   "xjc  r«':;r%i 
preheated,    laa  &?&  Queetlaa  r^    ted         to  juxiedletiea  of  ^he 
da  feadaat* 

A  suit  to  teeeaex   -   peaalt?  for  tha    ;i  si  .tion  oi    i 


-  2  - 
eity  ordinance   i?  a  civil   ettlt,   and   th*    ntlen  ftfplioable    to 
criwi&e}  nroeeedin&a    Le  sot  apply*       ^*era  ft  cimp3Rint  !  , 

■••_■.  ot  -.     iseS  ■  .".'c  ia  kr  , ,  hi   into  oonrt  on 

i  ■:  i.    -.  rr  ■  ■'■',    tfc<3   proeedttre    thareftftei    ia    purely  olvil    .>.:s  its 

.I.     ;•:.*   *?r,     •:.,     ie     DOt    •,  i  &'£©?«  at      ".,  -:l    If    CO-  .    .     !  y     "  :  :  ;   ;:r..;  . 

Ci^-y   of  Chicago  v.   nui   ■  a,     554  111*,  3130,        In  «   eivH    etait  a 
defendant  aaj   enter  nia     pf'     ranee   &s&  thereby  "..ivc    v,*-    ie$t*» 

nee  aa<5    lervice  of    ■•;...*■:■•,   oi    other  i  roeeea,  er   i^;  doee 

i;c,   the  cert  h  ■'   jurisdiction  of   4*;«  re?*    :      s  eff< ;:  -r;  '  if  ae 

Id  bf     e<*uired  oy   &^n?i©e  ;■■-'     :  »    Legal  [  ■<•■•—-.       >    sing 
entered  ait  .    ranoe  in   ').•     a     >e  -■  .    ••  rtlotfcgfct^o'   ?.r   'he 

tri^I   of   the  i  tjrits  of   the   charge,    11    ie    too   3  ■■"  s  fo?  his   en  n 

...  re    t<    .I  ■ :. l&n&e  the  ;juriedietien  o2    the  court  o*<  s  bi». 

fhether  ;- .      '..'•>.  i»1      .-    Aefizdte  >.T.'yr  4c  suthorlse 
the   teeuanoe  of  a   earrent   i»»   antler  the  facte  in  this  case, 
»ho31y   ii;»     te3fial»        Sto  ^Rrmnt   r'~   leeried   -  I  id    tbe   defew  etnt, 

.  .  >•■•■■    y  stated)   ^tivrd   *he  rseeeesity  of   the   lastiBoee  of  one* 
After  I   defendant    le  &nee  iu  court   the  cewpli  Intj    if     :■    bu  ■'• 
teen  Bads*   say   etand  as  a  et&teisest  c:    the  pli  Uitiff*e  claiet, 
:.ni   if  it  U  a©t   definite  enough  to  mi*   the  defendant,  he 
should  .-o*e  for  1    rule   en  plaintiff  to  file   i   i  ■  re   specific 

g«ent#   ae  in  other  eaeee  of   the  fourth  and   fifth  el&ea 
ut  !er  the  ifusieipeJ  Court  Set,       Civ?  of  ^|cejgg  v«  SliMSE&t 

?fee   objeotic^   th&t   the  tf—..-o.  ■    is    rold   la      i*ed   on 
■    -i  i  est   si   cottne#3    H ...  '    -;c   finding   of   the  court   is  that 
the  lie  end  et  ie  £»ilt.y  of  vielating  4...^  ofcJin&noe  iiesej 
i*.   6M   coK-i  2   ir.i,   snd   t-i  ; .  t    tfeere  ie  H€  or&io&nce  deecrihe4  iri 
the  eoapleiat.       la  ":.i.    »tate«est  eoti&eeS   .<  tl?   ii    error. 

The   cr. li&snse  the  defondent  i'i  ttharged     iti.  violet  i,  g  i. 
.:C^s.xhijd  in  the  coa^leint  by   the  number  o'  the  section  or   the 
Mwnicipaj  Code.       ^te  -eta  he   i *  eharg»€     i4?^   aoin|   *hie     are 


3»iU  to  b*   in  ri&l&tiea  Sf    fcfe«   Vwmoij:*!  Cod*  &r«S  tula©  *|>#«if«» 

8$  error  ia  appaveat  I'roni  ill*  r&eerti   pr*»eBt»«l  i;ere 
a»(S   ifea  jjy£g»w«t   of  tfea  "nnioiTfa  Court  ia  n£fijEW*«l« 


March  Term,    1913 
93  -  19088. 


FITZ   0.   H.    KRE/.V    1,  ) 

Plaintiff  in  Error,   }       ERROR  to 


vs.  )  ICIPAL  COURT 

/  } 

C.   V.   HEWITT,  )  ~r   3HICA0C. 

T>f*..vUnt  in,  Frrcr.   )  _     . 

JL      V-^     Cr*       -■-  •  **  •       /W      & 

KR,   SmtlQ     (HUMES  BSIXTOSEB  TBI    OPT  1 PS  OF  TO     '"      ?, 

Pl&intiff  in  arror*    -ho   *&*  ftft*   plaintiff  in   the 
Municipal  Court,  clsifti  SBat  fe*  offerod  l«    lo  ©orfcaia 

fnrniail   eortain  *&t#rl*i*  in  oonntOtiOB   ei*B  eertaiB  r*- 
nodeling  tftd    r<sp:ir.3  *n,.i    :ef«fv»*nt  i  !    »p3    %in$    OB  tile 

house,    for   t&e    t©t»3    BUM  of  f7$j      that   Aofond  tut   is  ^rror 
accepted    in*   offer    184   fca*i|    taoronpOBi   he,    p3    in  tiff  in  r-rror, 
Jiu  tbf   *orv   and   fu  mi  shod   r;:^     &t*ri*l*  propoatd. 

In  hi*  §%i  tutsusnt  o"  elaiiB  a*  »»y*  la«t  iae  i  r©i  *ao'3 
cr  offor  to*  Lb  writing*  but  he  does  not  atat*  aaofaor  it© 
Ol&ist*   it  *%*  aoo*$?t*<3   by     r.   i:,  vt.ru*  ent  in   exiting  or  by   *©<d 

C  i  outft|   in  p  rson,   or  fcBrougn  an  agent,  i  A   Lb     rror 

in  hi*  affidavit  of  neritorien*  defoae*  deniea  that  he  ns4o 
any  ©oatraot  eitfe  plaintiff  in  ?rror,  sod  by  tei»j 

L*ni*f   •:    *   It*    teoeptod  to*  prop©*itie»  of  plaintiff  in  errerj 
.".cniea  thai  i  cfc  «**  perforated  or  tfent   the  Material*   i*yt 

furnished  by  plaintiff  in  error   fo*  aia  and  -teniae  that  »« 
cwea  plaintiff  in  error  4&*   |?9  c"Ui«ed.       An  offer  in   writing 

t**4  te        f  ■  .■:  . ant   in  error*    *ttfe«t«tnti*lly  at  Bt   in 

to*  etateateat  of  oi  is,  *»i  Introduced  in  evidence,       la     n 
effort   to  prove    to    *     lef*ftde&t  in  error  accepted    tftO    i 
OttOf   euppoaed    10  n»V*   0*00    written  by  Bia   fee  a    fchlxd 
■  on  by   fee  offered  in  evidence.       To,* 

offer  «?*«?  004 acted   lo     s  I    ta*  letter  era*  excluded  on 

.  .  ■,    -      l  it  1     .   ■-•  "    ■         ]  roj  erlf  i  iOBti  fi#  '  ■  ■• 

Bt  in  error*  >of  .•■■:.'.  -  . 


written  or  *5U*f,orizad   tha    ^ritir;;:   of  it,   or   that  he   knee  of 
its  exieteaQ**  .     r  evideaet   Of   the   teeeptaaee   of    tae 

prepeea2   aai   offered. 

Xe  .;.M*r    tc  lien   th«       otrael    reed   en   tha   burets 

of   proving   tha  acos>  t.asce,    eta   ro.11  aa   the   offer*    *hg  on 

plaintiff  ia  error*       Palling  to  a ake  that  j  roof ,   tha  eourt 
properly  found  tha  i»au«B  fey  tht  Sefendaat  and  entered  judg* 
inr')y. 

&eeidee«    tha   fact   that  plaintiff  in  error  failed 
tc   ?  rove    that  defendant  in  error  aeeepted   the  of  far,    the 
j  roof  offered  by  plaintiff  in  ^rror  vary  etrengly   tenda  to 
ahow  the  feet  a  to  h<?  that  defendant  in  arror  ©entreated  with 
or>?}  Lang   t(  ..  I    in  quaatlOB,   to  t»ther  aith  ether  *erk* 

\$   '--o  pay  hii    ' ■    ■■  ■      l         !        r  tha  »orl     -  ■  i  rteriala   fch  re- 
for  should  a  oat  hi»  and  ia  addition  *  terete  i.V  en  ~.         .  ouat 
for  hie  profit,   ■-.-..-    tang  attfc-oen tree  ted  to  plaintiff  in 
error  tee  part  of  tha  job  which  ha  in  hia  latter  to    lefei 
in  error  offered   to    io  for  $?0j    *nd    lhat   it   aaa  under   thia 
eea  treat  between  i*i»;  ;  thai    ha  <ork  and  furnish- 

ed tha  ne ferial a « 

The  Jutgaant  entered  by   tha  oeurt   *a*  ear  root  un     r 
ts  v  resented  by  thi«  record  sad   tha   »a«a   i  .  •< 


March  Term,  2923j 
172  -  1817). 


•  i;;:  %  ) 

Sofon&ftnt    in  Error,  )        Fr?riOR  TO 

va.  |  tSlPAl 

/?T*N  ftsd  ISAAC  T.  ZEMAN,  ) 
Plsintiffi  in  Error, 
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■  .  jr  moi  Bfufots  $amsK£  tss  opixics  ^r  tee  sci  rt« 

The   only   iffrOYf    -trued  an  8   ground   o<"   r<v-  rr   I   c 
ju ignoa t   in  ifeio  cae©  involve   Ustf  construction  and  ion 

of    the   ru^e«      I    tbi   Kuniolpol  Court.       Tb**#   rule.-  I 

•served   In    fcbo   r.c-      I  , 

Seotloa  80  of   tfe«   Koniol]    I  Court  Act,   in  no  far  no 
it  roqulroi  tbot   *th-..  BUprwM  Court  »n4   fcbo  Appoll&to  Court, 
to  on  tot  brought  to  6boh  froct  the  Rusiolptl  Court,  bj 
or  writ   of  error,    olv.21  ttk*  judicial   notice   of   ton   rulta  of 
pffftOtiOt   from  Ui?>e   to   ti«*   in   force  in  rt", 

bote  bold   a  Uution.-a.       Sixbv  v.  Shl«-;>r.o  City   ;;y. 

Co.,   9«C  Iil.,   4?t-4M. 

lata         •;•'..   Uon  of   tfet  only  slltgod   ?rrcr» 
9M     I    I  nod   of  involves  s  (Oi  ...    *ion  by   tnii-i  court  '.:. 

ruic^  of  *he  Municipal  Court,    naeb  ruloa  t»*t  be  in   »om    rnj 

«ed  in  t&t   record     r  *  Wl  sort,    " ifl  !   tf   tboy    .  >. o   not 

so  <  rottrttd,   tn«  Jo  dgcoat  of  tfeo  Sutdcipal  Court  *il3 

T[  i   judgtttat   of  tb«  Kufiioi]  !    i:,    '■  » 

fliMoA*      Tn«  eott  of  fcb«  Rdgltiestl  I     til  bo 

taxed  to  plaintiffs   In  error. 

ju;.  ■  ■■"T    r?i  '   D, 


March  Term,    1913,   HQj 
32?  -  1S351. 


TBI   PKCFL7-    8?  1«I    3TATI   OF   ILLIRCI?, 
ex   ral.    ASK  A  BSTSOHIITO, 

Aj  pel  le<?# 


7$, 

PHILLIP  WAIBST., 


pall  Hit, 


L  FROM 
VTJXICirAL   OCi'RT 
0?  8BXC/  K>, 
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AppaXliist  *?ts  festal  guilty  by  s  $«if  in  the  Kiml« 
cir-.l  Court   of  teiag    tfea   fat&ar     t    tfea   bsatardl  child   of 
Anns   Botsohing,    the   r  rooftouting   *it&*8*    in    mil  Oi ia*«        Upon 
ti. -t   ver?iiOt   i   jifcfgaas*   *c&9  July   &Rt$i«<|    •;  Inst  hi*=    in 

fomity  aito   action  eight   of  Chapter  eevesteaii  of   the 
Rrvioed    Statist**  of  Ziliaoi** 

Appellant  Firat  soates&a  that  ho  *&*  imdul?  ?«~ 
*t  rioted    in  hie  ore??;?  OX&ffiia&tlOB   of    ghe   ^itnfcsa,    Anna 
"<:* filing*       Hr-r   leetlatoaf?  oa  airect   «x  miration   aae  vary 
brief.       The  eatlr*   »&** raot  of  her  tostisoay  i?i  as   folios*: 

•A&3J  BFT^Hi^n,   ralatrix; 

*?5cnty-fi*«  ya&re  old.        Livoo   at   Kifl  hotel,   Siaroa, 
April  aag   Kef,    1^13,   Adaae  &ad  Clinton  streets.        fa«  a  chamber 
tfear*,        Bad   iatereeura*    *\ith  dfc.fsmUr.t    in  garah,    &g  ril 
yt    X91M9   at   8igi  hotel. 
*3a£  iateraottrsa   first   ^i«a  in  ny   eoes  est  7th  sarah* 
in  year   1912.        A»   not   poaitiye    if    Ihe    intercourse  after 
tfeyt    $a*  on  the-   .10th   Of      -,roh  or  ?>o*e  other  date.        Qaaaot 

r    .  nv    %tm&H   had    i»tt3TOOiar«Ki    tft*t    %iit:!    7th   of   &ar$&« 

a   to  the  hotel  io  I3ii.       it   mi  la  l$l     "    i    I   i&taromtra* 
eitfe  his,       I  ate?**!   la  ;;ad  aits  hi.  . 

"I   o:iif^e   there    in   September.    1911,    ■  ..        1  I    eat   ;.,  v« 
«aythi&|   to  do  «ith  kin  until   1913,       Sad    to    io   *ith  his  ess* 

o?)  V;r«h  7,    191B.       Have  sever  ;.--i    lat ere   ■■>:>*.    before      Itfe  any 
Othes  am&.        Bey   born  bey  4,    l§l§,        I-    |  ;;;ned    in  OhioagO.* 

The   fthetract    ■hoaai    fsaof  'juoftUcns   only    to   *!iich   ob- 
jeotiesta   %«?r«  «»:.».t.-ii.;i«K'i .       7!io<io  ip*$$tl@!ia  ^or«?  ag  folloiw: 

•Oo  you  rosreBiher  any  eoov#rsatioa  irsa  9*»v  had  ^ith   the 
dafeadaet  pries  to  Sf&rafe  7,   19XST" 

*&%&»* \  l  aaft  ycu  abas  yon  axpaats^l  Msa  chiiu  i©  be 


-   3  - 

bora  bad  dida**  yon  replft   Bovaaba*  1%   1£12T* 

*$ida*t   I  visit  jroa  at    fcb4    hOt#2    v         »   Bbar,   witJa      m  ther 
gl  j,i". Teiren,   and   ask  you  sttftft  ^utfntion©   tftara  -   iaat  f>;c<  asbar?* 

*Ciln*t   I  aafc  you  or.   fcbaM    ooaaaioa   -neft  aaa  tb«    first 
intercourse   *itb   Pbiliia  '"   ibftl,    in   tr  -    afioa   of    thia  other 

tlaaaa,  .  L»*1  jtob  a&ka  thia  rf-riy*   'tbat  i*  waa  th« 

y  aftar  Iba  grandaotbar  diaA*T* 

The  raaaoa   ^i^oR   Oy     i]         ,    at    -  ;.y    tb«    ruiinr    la   tti 
the  fir.Tt  (laaatloa  qaotad  abeva  w«.<j  error  la   tbat  it   "pre- 
vented a  crcas  a xaaijln.it. ion  of  her   rot-  rdi&f    -ny   »Ota 
have     ■    ail  tad      .tor  to  M  ,r«h  ?th#    asd   still   be  aitbla  tb* 
naval  joriod  of  gaatatioa,  and  «hlc.h  aottld  bava  raeultad  in 
her  |  ragaaaaf ," 

Ho?f  ilia    taaatiea  aafend  w  elicited  a  raply 

tbat  would  bava  eho^n    my  aot   tbat  ooaid  bava  raaultad   La 
-  aay  of  -a--   aitaaaa  i-?  laaoaoaivablaa 

The  atbar  Shraa    loaatiosa  aera  aafcad  aa  couas*!  aa* 
c.V'cijr.9  for   fcba  jurj,o«e  of  laying  a   fauad    '     «B   for  ittpaaofeataat  # 
Boa  r-ny  anawtr  tb*t  oould  have  been  aatda  to  tneit  aatild  bava 
baaaad    u<c  door  for  i*fe&ching  taatiawmy   la  not  ad  by 

counsel,   and  la  not   apparaat*       Saaidaa  that,    th«   record  afeoaa 
Us   (   tba  ^itnaaa  ana     n  feaatriaa  fifti  <«ho  could  apaafe  no 
BagXlafe  and  ifeat  tba  ax  alaax  la  al3  tba  aaavaraatiasa  he 
ava*  bad  »ith  th«  aitaaaa  tjaad  the  S&gXiab  Xaagaaga  afeleb  aaa 
iatarpratad  to  tba  ^itneas.      It  was,   tbaraferaj   iapoaaibXa 
for  tba  altaaaa  to  know  of  bar  aaa  a&ewXadjfa  afeat  sjueatiosa 
*ere  aakad  by  oounael.        The  aoat   aba  could  poaalbXy  know 

at  It  would  be  what  $aaatlena  tba  intarpratar  put  lo  iter. 
The  court  cd]cd  aoaaaal'a  attaatioa  to  tbat  aittuitioa,  but 
ba  aaamiajilf  did  not  r.roftt  by  tba  a«5S»atiea,      Thai 
no  «rror   in   Iba   rulinga  at    tba   court   on  abjaatiOfta   *^ 
lieaa  pat  to  tit?'  vit»NKi« 

AppaXZaat  next     rnieg  "tbat   the  judfaaat  I 
Migbt  af  tba  avidaaaa**     ad  1  »o 


thinking,   first,   thftt   the  chUn.  *0«  born  before  the  ex)  i ration 
if  tbo   full  porlod   of  goatotioa,   counting  fros   tb«    first   aot 

iOXfOO     IStOSOOttffOOj      &«4,    aOOOfld,    that    ;[:o!^nt    fQllOOOd 

the  ox.-j;.*  :ie  of  Chaos,    the   eocOOd   BOO  of  Ju.uh,    -ho  in  his   rol*« 
tlo&a  -in;  lilt    »rotbor*a  widow,   *sri.l.l»a  it  01    •;.      ;rouad*« 
(See   fttSOOiO,    33:9), 

1b«  evidence  aboare  %h&*    the  obild  aaa  ;;on;  Dec   ..  at 
4,   1        «       fho   fill}  period   o-  'ion  la  300  day*,   or  aine 

calendar  months  ead  too  doyo«       I1"    this  sbild  Bade  Ita  on* 
welcome  advent   in  exaetlj  oobOdulO   tise,    then  conception         I 
pl;*ce  on  fcfee  lool  day  cf  February,   ISIS.       The  first  act   of 
aexu»l    intercourse   testified   to  0?  roaocuting  aiteooo- 

occurred  on  Barob  ?,  1913,  &ile  appellant  aaya  it  ma  en 
•St.  PatriOba  d.iy  la  boo  acraing*,  betaOOfl  el  .;  '  id  nine 
o'clock.  If  tin  ..  fc&OX  la  rigfit  it  be*  dOtOO,  the  Child 
ooao  one  voob     .  •    liaat«       II  appellant  ia  corruct,   tbe 

berth  one  proas  taxo  by  ra©  •seeks  and  tbree  day  a.       It  is  a 
getter  of  coi'foon  knowledge  that  greater  vari&tioae   in  tiiee 
la  a  3R«3nteen  defe  between  tbe  tbearetloal  and  tfee 
period  of  geetatioa  are  net  Infrequent*       I+.  fellewe  that 

fcfeer  tba  jury  believed)  conception  took  plane  on  til«  7*b»   *ne 
l?th,    or  even  a   l.!t--?r    .w.y   in  ge.rob,    1923,    tbe    faet   febat   tbe 
berth  occurred  on    Seoeaber  4,    131S,    would   not   be  auffloieat  to 

bt  on  $be  eerreetneae  of  tbe  Lag  of  tbe  jury  ti^at 

at   ana    fcbi    fetber  of    Ibfl   .  ..•  U,    ■-TUau.'Urly    ibOO    tbe 
emnentrodieiad  evidence   ebone  tfeat    the  aotber  novel  bad   inter- 
course   I ith   BOf   other   person   tn.an  appellant* 

fas  expedient   resorted  to  by  Baao  resulted  dlaaotnaao 

ly  to  hi&  and  boa)  been  praetleed  litb  varying  degrees  lam* 

ity  frc*-  hi*.  tin*  loan  to  tbet  of  appal]  tnt,    wad  bae  never, 
ao    - '.  t  aa  *0  kno*#    t^coived  junioisl  aanction  aa  ■  dofanoo   to 
&  char&e   Of  OOOtoidy*        Ko  oaitbority  boo  been  cited   *nere  cither 
0  conrt  or  t*  la*  writer  boa   rogOfttOd   the   opialOO  of  tne  aoilO 


•4 


m    «    <. 

thf:  t  he    u;oceeded   in  eiffcdi&wi&g  before  aatiaaioa,   aa  ater© 
ii tela   to  he  e&rmt   taaa   taa  opinion  of  the   v*eive   good  tea 
aad  true   in  t&*  jury  box,   all   CMI   fcwanty-esa   yaara  of  age,    that 
he  *a*   too   si**  aaatrt    it.        Ttie  fact   airtHiGy  eitad   ta  •  t    feb* 
uncontradicted   evidence  is    t&at   the  isother  of   the  chiid   never 
had   sexual   intercourse    alia   ;-ny  other  K.-in   ta   a    ippellaat  un- 
itedly   ill©  had   influence   *ith   the   Jury   in   reaching   tfiei* 
ct,        9t  think    fcae  vorwiet    o"   tb«  jury  was   fully  warranted 
by  lac  evi.;*-jiOe. 

It  ia  next  eaatended  tast  fcae  court  committed  «rrcr 
in  instructing  taa  jury   f       rding   *.;.'     an  unt  of  aoney  apj>«; 
*ould  be  atiaapellad  to  fwy  the  mother  of  tne  child,    if   they 
found  hia  runty,       it   «&«  net    «  oaf tar  wita  aai&n  *a«  jury 
v/cre  concerned,   sad   ehould    aat  haet  been  given,   but 
a     •!©    to   9?e   ho;     I,.  |   (13    ;;t    could   RAVf    bee*  h.r&«d    by    j  t, . 

^"■oorle  v.  ?elch>   143   111.  App.,   1S1,   a   single*  instruction 
««a  held   to  be  erroneoui*  '.      ^        .■  «nt  aaa  reversed,   but 

there  *ere   in  t&et  eaea  r&J    •  '  •■     r         ring  error©  and   the 

court  did    not   any    taat   thfc    i;     'ruction  o  oinr  1  *  i  nad   of 
ione  h  vi     arsa&tad  a  reversal  of  taat  jadgaentt 

Appellant   next  aayei      "The  court  a  anal  t  tad   terioue 
error  in  instructing  tw«>.  jury   in    rer.yonne    to  a   qneatiea   sub- 
mitted  to   '  vt  by   one  of   the  jurors   fcftat  uou-rrr   the   in* 
if  the  child    Uea  before   the  five  hundred  *nd   fifty  dollars 
la          ,   tae  '  -ke  tela  a&Gwiag  aad  stags  the 

i*«  Tfe«  a*  la  tr<ubie  *tta  that  oe&te&tiea  la  that  it 
is  net  tYUS  taat  t&s  aeurt  13  instructed  the  jury  in  rearoriee 
to  a  question  by  a   juror.        Tea    reeastf  ahewa    ■  :.. it   occurred  to 

at  foiif.--:       I&aa  feat  court  and   ftalabed  laa  laatrnatlc 
•  i  u,    the  exception  of   the   instruction  aa   to   t&e  terra  of   taa 

im%g  aa  said  to  compel,   "Anything  alaef         bleaaaf*      Te 
this  taquiry  tfe       ttaraey  '-or  appellant  said,  "Xf  tl 
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pleaac,    would   like   en   laatrttOtioa    thai    the   lav   letpoeot  the 
■ty   on   tat   prosecution,   by   ■  preponderance   of   the  evidence, 

......        ocrn  -live    ,r.  i   is  alive**        The  court,   i 

St    ii-n.t-:-?  i  kit    rtepo&et    to  this   rework   of   counsel*    hi  f    gave    the 
jury   instruction**  ee   to   tilt    for*  of  their  v  -rcU-ct.        Then  a 
juror   said,    *W§   SOttld    like;    to  know   whether   the   child 
<.)ive   or  is  ;  live  or   sot".       To  this  inquiry   of   the   juror   the 
court  replied*   "^ell,  you  hoard  the  evi  Least  in  the  ease** 
Then  tot  attorney  for   appellant   said*    *I   ask   for  so   instruc- 
tion to  show  whether  the  child  *»»  born  relive  ana  is  alive*. 
The  court   then  apparently  la  reap  ©nee  to  the  request  of  counsel, 
.  ;,    "tinder  the   lav   if  it  any   tiac  after   the  child   ie  bom, 
shi  14  dies  before   tho  ?6f>u  a-  tfeo  defendant  eaa  then 

Late  -curt  a ad  show  that  foot  by  proper  certificate,  and 
&s  «©on  at  he  *?c  aho*ef   the  payaeata  stop**       Whether  the 
Bfuhjeot  us     r     I  ion  eat  t  proper  or  ea  laproper  one  -for 

Ideration  of  the  £ary,  and  whether  or  not 
tald  by  the  court  was  la  tended  at  as  Instruction  to  the  jury, 
or  a   reply  to  the  request  of  counsel,   it  aae  a 1 ear If  called 
cut  by  each  requ^ tat,   dost  not  ale-state   the  law  ...     soulcl  have 
done   appellant  no  h-ne. 

It  i©  lastly  contended  tl  jourt  erred  in  re- 

fusing to  give  several  vrlttea  instructions  ashed  for  by  ep- 
Ballast.       The  court  instructed  the  jury  orally.       11 
been  held  that  shea  i  judge  of  ths  huaioipa]  Court     etsrainet 
to  instruct  the  jury  orally  and  done  <*so,    it   is  not.   error  to 
refuse   to  give     ritten  last  ructions   requested  by  counsel   for 
the  partita*       k   rton  v.   r-ueey.   337  111.,   3$-SSj     Lenr-an  v. 
Em&loyere   L.    A.   C      1?C   111,    A;  t  .,    379* 

the  Jtt&gtM&t   of  the  Municipal  Court   i*  sffin 
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Plaintiff  In  Error,   )   BKROK  TO 

) 

va.  )  axRotrit  court 


01 R  Of   C..ICAQO,  j  <300K   COUNTY. 

Defendant  in  ^rror.        ) 

1  c>9I.A.  32 

I0U  PRHSIDINJ  (TO8TIC8  W  FOB 

DSLIVSR8      OPINION  8$  WIS  COURT. 

On  October  4,  1908*  the  plaintiff  in  error  brought 
suit  against  the  City  of  Chicago  for  damages  for  personal 
In  Juries*  alleged  to  have  been  caused  by  stepping  into  a  hole 
in  the  pavement  of  a  public  street  in  Chicago  on  October  "■, 
1908*  The  auit  KM  tried  in  "ovessber  and  Oeoesiber,  1989*  and 
resulted  in  a  verdict  of  not  guilty.   n  March  &$«  1.  10,  a 
motion  for  a  new  trial  waa  overruled  and  Judgment  was  entered 
against  the  plaintiff  for  costs*  On  Haroh  £r>,  19X3*  this  writ 
of  error  was  sued  out  to  reverse  that  Judgment.  The  only 
errors  eorapl&Ined  of  are  errora  in  the  giving  and  refusal  of 
Instructions,  and  in  placing  a  limit  of  thirty-two  upon  the 
nunbsr  of  witnesses  called  in  rebuttal  to  testify  to  the  good 
reputation  of  the  plaintiff  for  truth  and  veracity,  after 
twenty-four  witnesses,  called  by  the  defendant,  had  testified 
to  the  contrary. 

The  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence,  k   part  of  tho  evldenoe  on  both  sides  is 

stated  in  narrative  forra,  and  here  and  there  questions  and 
answers  are  given ;     but  tve  bill  also  states  th.t  other  evidence 
"to  maintain  the  lesuea*  wac  Introduced  by  both  sides,  "which 
is  not  herein  set  forth."  The  ruls  In  this  3tat©  see^s  to  be 
that  "where  legal  question©  alone,  such  &a  the  giving  or  refusal 
of  instructions,  are  intended  to  be  raised  on  appeal  or  writ  of 


error,  it  is  propor  for  the  bill  of  exceptions  to  state  that 
the  evidence  tended  to  prove  the  facta  upon  which  it  is  con- 
tended the  giving  or  refusal  of  the  instructions  was  improper." 
(Costly  v*  i  >  Qg?an»  174  111.  73,  79.)   In  Uehznldt  v.  Chicago 
'1  fforthwoaterr.  Ky.  Oo.,  m   ill,  408,  412,  the  practical  effect 
of  this  rule  paa  stated  as  follows j  *it  is  only  where  the 
evidence  t*   all  preserved  in  the  record,  and  we  can  see  from 
it  that  the  Jury  could  hava  reached  no  other  conclusion  than 
they  did,  had  the  instructions  ar.d  all  of  the  rulings  been  cor- 
rect, that  we  will  affirm  notwithstanding  error  nay  have  been 
coTraitted  in  giving  or  refusing  instructions,  in   this  case  the 
bill  of  exceptions  shows  that  the  evidence  wae  inharmonious,  as 
only  legal  questions  arising  on  the  record  are  presented,  we  can- 
not presume  the  finding  was  right  in  despite  of  the  errors  co'.>» 
ralttod  by  the  court  on  the  trial  of  the  case."  vo  the  same 
effect  is  the  case  of  >>eara ,  Roebuck  to   Ogu  v.  fflnohooter  jIU  A. 
Jo.,  1?C  111.  App.  3ia.  It  follows  from  these  decisions  that 
arhere  a  bill  0*  exceptions  is  found  in  the  record  like  the  one 
in  this  case,  the  doctrine  of  "harmless  error"  -  which  has  saved 
so  ra&ny  judgments  from  purely  technical  attack,  #hsrs  it  was 
shown  that  substantial  Justice  has  been  done  -  cannot  be  applied ? 
for  in  such  cases,  if  an  instruction,  or  a  ruling,  is  manifestly 
wrong,  the  error  must  be  assumed  to  be  harmful. 

One  of  the  instructions  given  in  this  case  on  behalf 
of  the  defendant  was  as  follows!   "The  court  instructs  the  jury 

that  there  is  no  presumption  of  negligence  against  the  defendant, 

City  of  Chicago,  from  the  aiiaple  fact  that  the  plaintiff  was 

injured  upcn  a  public  street,  if  the  jury  believe  from  the  evidence 

that  the  plaintiff  was  Injured  on  a  public  street. •   In  /est 

:.  "  £o  this 
Ohioafio  :it«_  Ky.  00.  v.  Petter^,  196  ill.  390,  an  instruction  A 

was  condemned,  in  the  following  terras  (p.  sno):  "This  class  of 


instructions,  which  seleot  on©  itom  of  evidence,  or  or,© 
faot  disclosed  by  the  evidence,  and  state  that  a  certain  con- 
clusion does  not  follow,  as  a  matter  of  law,  frora  that  fact, 
are  calculated  to  mislead  and  confuse  a  jury.   rhe  case  of 
Drainage  gggg&S  v*  H.l^ola  g antral  Railroad  Oo . f  \m   ill. 
.?'".'*,  was  reversed  on  this  character  of  instructions."  This 
language  was  reaffirraod  in  yhioa^o  Qlty  P.y.  Go.  v.  Lowitz, 
21S  111.  24.  In  a  number  of  othsr  cases,  it  mm  held  that  it 
le  not  error  to  refuse  an  instruction  of  this  kind,  Hoga  v. 
"ho  People f   117  111.  35,  41  j  -Jlarhy  at  al.  v.  The  ?oopl«ff  224 
111.  554,  564;  we  a  ton  v.  I'eufel,  et  al.,  81S  111.  291,  300? 
yokels  v.  :uttsohallf  230  111.  4^2#  4$8f   The  People  y.  Posutto, 
fkl    ill.  B8S|  591?   ;Off:?an  v.  rosettl  Brewing  Co.,  UBf   ill. 
185,  191.   In  some  of  these  oases  statements  will  be  found  to 
the  effect  that  the  giving  &?   *»uch  an  instruction  will  not  of 
itself  be  held  to  bo  prejudicial  or  reversible  error  in  any 
case  in  which  the  court,  after  an  examination  of  all  the  evidence, 
can  see  that  no  prejudice  has,  in  faot,  resulted  therefrom.  :^ut 
in  this  case,  the  bill  of  exceptions  does  not  contain  all  the 
evidence,  and  therefore  r,&   have  no  means  of  knowing  whether  the 
giving  of  the  instruction  was  prejudicial  or  not.  Under  the 
decisions  above  cited,  and  particularly  the  cases  in  174  ill. 
and  I7B  ill.  App.,  it  waa  the  duty  of  the  defendant  in  error 
to  have  insisted  upon  a  bill  of  exceptions  containing  all  the 
evidence,  if  it  desired  this  court  to  examine  the  saiao  for  the 
purpose  of  ascertaining  whether  the  errors  oorsplained  of  were 
harmless  under  the  facts  of  this  case.   .That  duty  was  not  per- 
formed, md  we  are  therefore  constrained  to  hold  that  the  error 
indicated  was  prejudicial  to  the  plaintiff. 

Several  other  instructions  are  also  complained  of. 
without  quoting  these  instructions,  m   deo^  It  suff icier t  to  say 
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that,  »e  think  the  twenty-fifth,  the  thirty-third  and  the  thirty- 
fifth  instructions  should  not  have  betn  given*   Ph#*  are  mis- 
letfdir,^,  involved  and,  in  some  respects,  inaccurate*  The  thirty- 
third,  in  particular,  ie  clearly  erroneous,  if  the  phrase  "for 
which  the  respective  portions  thereof  aro  desi/rnated"  waa  in- 
tended to  have  the  isoanlng  stated  in  the  last  two  refused  in- 
structions offered  by  tho  defendant  in  error. 

;-;e  think  there  was  no  error,  prejudicial  to  tha  plain- 
tiff, in  limiting  the  number  of  inpeaohing  witnesses*  The 
trial  court  has,  under  the  law,  a  reasonable  :iiscretlon  In  fix- 
in  5  a  ll^it  upon  the  riuiabor  of  witnesses  who  are  called  for  pur- 
poses of  ispeachmant.  Doner  v.  The  People gi  02   111,  App.  4:Tj 
Seat  ok okis  Qrain  ^'iat..  v.  Bawaoa^  843  111.  175,  lohj  People  v. 
Arnold,  848  ill.  199$    l?8«   ;hors  is  nothing  in  the  record  before 
ue  to  show  that  the  trial  ootirt  abused  its  discretion  in  thie 
respect. 

rcr  the  errors  indicated,  the  Judgment  of  the  Jircuit 
Jourt  of  Jook  County  will  to  reversed  and  tho  cause  reminded 
for  a  new  trial. 

B8V8BS38  A   i   AffBSD* 
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Defendant  In  Error,   ) 
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DAVID  LIP.'.  ,    I    .-/ID 

LIP2-.V  and  8T&SL  LIP        ,  \  ;HIOA  K). 

Plaintiffs  in  ;:rror.        ) 

189  I. A.  34 

.    -■:       I  13  '  :■  -r:       IQ\      I  nv.l 
DHLr  :  |  W    . 

This  writ  of  error  «a^  aued  out  to  reverse  a  $ttAg* 
Mtst  of  the  Municipal  Jourt  entered  against  the  defendants  by 
default  for  want  of  a  sufficient  affidavit  of  merits.  V  Tilt 
plaintiff 'a  statement  of  claim  ia  "for  the  aura  of  3lS5.on  laid 
out  and  expended  for  aaid  defendants  at  their  request  aa  follows, 
on,  tc-wit»   August  14,  vnz,   plaintiff  paid  to  the  firm  of 
Sabath,  Levinson  I  Stafford  for  and  on  account  of  said  defendants 
the  sura  of  ,25.00  and  on,  to-wit!   September  :50th,  l9Vi$   plaintiff 
pAid  to  said  sabath,  Levirmon  ft  Stafford  the  further  sura  of 
I 100.00  for  said  defendants,  in  all  Hi^.OO,  which  plaintiff  paid 
said  film  for  said  defendants  at  their  special  request  and  for 
their  benefit,  which  said  suras  sai 4  defendants  promised  to  return 
to  plaintiff  and  there  is  due  to  him  from  thera  the  sum  of  | 125. 00 
with  interest  at  5  ~,  in  all  the  sua  of  }34B?*8S«*  tQ   this  state- 
ment ia  appended  an  affidavit  stating  "that  the  nature  of  plain- 
tiff's demand  is  aa  above  set  forth, w   Upon  the  return  day,  the 
defendants  entered  their  appearance  in  writing  and  were  piven  ten 
days  within  which  to  file  an  affidavit  of  merits.  Within  such 
ten  days,  they^  filed  an  affidavit  of  one  ;ohen,  who  satya  "that  he 

is  the  agent  for  the  defendants;"   that  "he  verily  believes  that 
said  defendants,  and  each  of  then,  hav©  a  good  defease  to  the 
whole  of  the  plaintiff's  olair;,  .and  that,  the  nature  of  such  de- 
fense is  as  follows j  *  »  » 


"5.   ;hat  theae  defendants,  or  either  of 
then;,  have  never  promised  to  pay  to  the  plaintiff 
any  part  of  aald  |188«Q0«* 

"  .  .Chat  aald  sum  of  |13£»00  wa«  rover  laid 
out  or  expanded  for  theao  defendants,  or  either  of 
them,  at  their,  or  either  of  their,  request." 

fhla  affidavit  was  atrickon  from  the  files,  ati  .veil  as  several 

others  to  the  aa:?s  effect,  filed  latar*   rha  Judgment  by  default 

followed. 

No  rule  of  the  Municipal  Court  la  incorporated  in  the 
transcript  of  the  record,  ass  certified  to  thia  court,   iiiia 
court  oannot  take  Judicial  notice  of  thj  rules  o^  thxt   court. 
(:ilxby  v,  Chicago  ;lty  Ry.  Oo. fc  880  111.  4??,.)  This  beinr,  true, 
we  inuat  UMM|  on  thia  reoord,  that  section  58  of  the  Practice 
Act  controls.   That  aection  permits  a  judgment  by  default  for  want 
of  a  sufficient  affidavit  of  aorita  when,  and  only  «h«flj  the 
plaintiff  "shall  file  with   h£a  declaration  an  affidavit  showing 
ths  nature  of  his  deriand."  This  requirement  is  $ttat  as  specific 
and  as  broad,  as  the  requirement  that  the  defendants  affidavit 
of  merits  shall  specify  "the  nature  of  cu oh  (his)  defense."   If, 
therefore,  Um  plaintiff f»  affidavit,  showing  "the  nature  Of  hla 
demand,"  sot&ttiata  merely,  as  in  thia  case,  of  the  common  count 
in  asauispoit  for  moneys  laid  out  and  expended  by  the  plaintiff 
for  the  use  of  defendants  at  their  request,  and  a  previa*  to  repay 
the  sane  on  demand,  it  manifestly  follows  that  an  affidavit  of 

rlta  which  specifically  asserts  that  no  moneys  were  so  laid  cut 
and  expended  and  that  no  such  promise  was  aver  made,  states  a 
complete  defense  upon  the  merits,  and  also  "the  nature  of  au6h 
defense."   The  affidavit  of  Cohen  specifically  denies  each  of 
the  averments  of  fact  contained  in  the  plaintiff  *.>  statement  of 
claim,   ffeia  denial  presented  a  clear  iacue  of  fact  upon  the 
claim  aa  stated  by  the  plaintiff.  The  statute  permits  such  an 
affidavit  to  fea  filed  either  by  ths  defendant,  "or  hla  agant 
or  attorney."   In  bar  opinion,  the  affidavit  of  :ohen  «aa  clearly 


sufficient,  and  it  was  error  for  the  court  to  strifes  it  froja 
the  files  and  enter  Judgment  by  default. 

It  1:3  suggested  by  counsel  for  defendant  in  error 
that  there  la  a  rule  in  the  'uniolpal  Court  to  the  effect  that 
a  mere  denial  will  not  be  regarded  me  a  sufficient  affidavit  of 
merits*  it  oannoi  assuree  thio  to  be  true,  in  the  absence  of  a 
bill  of  exceptions  showing  such  to  be  ths  fact*   i-iut  is©  a&y 
properly  say  tha  If  there  is  any  ouch  rule  in  that  court,  it 
can  have  no  reasonable  application  to  the  facto  of  this  case, 
or  any  sixailar  case  in  which  the  "nature  of  the  defense"  shown 
by  the  affidavit  of  merits  Is  a  complete  and  specific  denial 
of  all  the  facts  alleged  in  the  plaintiff's  affidavit  of  alalia. 

yor   the  iWMKma  stated,  the  judgiaent  of  th©  Municipal 
Oourt  will  be  reversed  *mti  %iao   cauue  renanded* 
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H3H,  ) 

Defendant  in  j.rror,  ) 

)        SBROfi   TO 

VS.  ) 

)  riGIPAL  COURT 

RT  Jl/NIUo,   OTTO  KLSKfSR  and  ) 

.    .     X  SLSKSR,  J  01    03  I0A30. 

Plaintiffs  In  ::'rror.  ) 

189  I.A.  36 

.  r    BXK0  JOS   11   ITCH 
OELIVSv        OPIHIOH  0; 

.'hi  plaintiff  sued  the  defendants  la  tho  Municipal  Jourt 
an>i  recovered  a  Judgment  against  thea  for  $250,   Be  have  been 
unable,  after  reading  the  entire  record  and  the  briefs  Of  coun- 
sel, to  discover  any  theory  upon  which  the  Judgment  can  be  af- 
firmed.  The  plaintiff's  a  ".ended  statement  of  olair;  states,  i 
substance,  that  on  June  39 f  I^I.-j,  henry  Junius,  one  or  the  defend- 
ant©, requested  th©  plaintiff  to  r.aV:8  an  estimate  Of  the  coat  of 
doing  certain  iron  work  on  &  building  owned  ty  the  ether  two  ie- 
fendanta,  Ottr.  Kleker  and  Ira.  Otto  :lekwr;   that  plaintiff  gave 
Junius  such  an  estimate,  in  th«  fwa  Of  a  letter  addressed  to 
Junius,  offering  to  do  the  work  for  $21  .   |   that  an  oh  estimate 
was  accepted  by  Junius,  and  the  plaintiff  was  requested  to  do  the 
work,  ehieh  "the  plaintiff  proceeded  to  perform"  but  v&a   unable  to 
complete  "by  reason  of  discontinuance  of  building  operations  on 
the  building;"   that  he  furnished  materials  and  labor  ■of  the 
reasonable  value  and  agreed  price  of  $£S0$"  that  the  owners  of 
the  building  never  paid  Junius  for  the  same,  "nor  received  fro^ 
bin  ar.y  affidavit  in  regard  to  sub -o<r tractor a  as  provided  by 
law."   The  defendants  denied  under  oath  all  liability  either  joint 
or  several.  Upon  the  trial,  before  the  court  without  a  jury, 
plaintiff's  counsel  stated  that  he  did  not  claim  any  right  to 
recover  under  the  mechanic' a  Lien  Act,  but  insisted  that  all  three 


defondanta  were  liable  "upon  a  dlroot  contract  between  all 
thee*  parties."  There  is  no  evidence  In  the  record  tending  tc 
show  any  such  Joint  contract,  and  the  evidence  wholly  fails  to 
show  any  Joint  liability  under  the  'echanic's  Lien  Act.   it  ap- 
pears fron  the  evidence  that  a  construction  company  was  engaged 
in  ereoting  a  building  fox^  r.  and  Irs*  Kleker.  The  defendant, 
Henry  Junius,  eae  a  oarpsnter  in  the  employ  of  the  construction 
company,  and  his  son,  William  Junius,  was  the  superintendent  for 
the  construction  oosvp&ny.   Eh*  father  and  son  lived  in  the  same 
house.  About  the  middle  of  June,  1512,  the  superintendent  re- 
quested hie  father  to  sale  the  plaintiff  to  submit  a  bid  Tor  some 
iron  work  on  Kleker's  building,  i'ho  father  did  so  and  the  plain- 
tiff **nt  to  tha  Junius  house*  examined  the  plana  and  specifica- 
tions in  the  possession  of  Jiliiam  Junius,  and  gave  him  a  written 
estimate,  addressed  to  Henry  Junius.   ..illiani  Junius  told  him  to 
go  ahead  vita  the  work,   Junius  testified  that  he  also  told  him, 
at  the  sane  time,  to  change  the  name  in  the  estimate,  and  aend  it 
to  the  construction  company,  that  the  work  wae  not  to  be  done  for 
him  (Junius),  but  for  the  construction  company.  Plaint iff  denied 
that  Junius  said  anything  aoout  the  construction  company  until 
after  he  had  dene  his  work.   The  plaintiff  testified  that  he  was 
introduced  by  Tilliam  Junius  to  GttO  Kicker  as "the  iron  contractor!1 
that  the  latter  asked  him  how  long  it  wculd  take  to  do  his  work: 
that  he  replied  "five  or  six  days"  and  that  "ieker  then  said; 
"All  right*"  or  "  "c  ahead  and  do  it  as  quick  as  you  can,"  The 
plaintiff  furnished  some  of  the  iron  according  to  his  estimate, 
but  Just  how  much,  or  what  the  value  of  it  >;a : ,  does  not  appear. 
The  ccnatrustion  company  quit  work  on  the  building  on  Tuly  1st, 
1012,  and  the  building  was  finished  by  another  contractor.  There 
is  no  evidence  whatever  tending  to  prove  that  Henry  Junius  had 
any  other  connection  with  the  matter  than  as  above  stated.  Ho 
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contrast  of  any  kind  between  hira  and  the  Klekers  was  shown, 
nor,  ao  far  aa  the  evidence  discloses,  hud  he  any  interest  in 
the  building  or  the  construction  thereof  aside  from  the  wages 
he  was  earning  as  a  carpenter  employed  by  the  construction  com- 
pany.  If,  by  a-y  strained  view  of  the  evidence,  he  could  be  re- 
garded as  an  agent  of  the  Klekers,  they  alone  would  be  liable. 
There  was  no  joint  liability,  in  any  sense.   Henry  Junius  made 
r.c  contract  with  the  plaintiff.   He  made  no  promise  of  any  kind, 
nor  did  ho  receive  ar.y  benefit  whatever  from  the  doin~  of  the 
work  or  the  furnishing  of  materials  by  the  plaintiff.  The  find- 
ing and  Judgment  against  Junius  is  clearly  erroneous,  and  this 
being  true,  it  is  erroneous  in  toto.   (Olaflin  v.  -unne,  129  111. 
^41. 

a  notion  *ae  heretofore  sade  to  strife©  the  statement 
of  facts,  or  stenographic  report,  from  the  record  upon  the  ground 
that  it  does  not  comply  with  paragraph  6  of  section  U3  of  the 
Municipal  Jourt  Act.  While  the  certificate  of  the  trial  judge 
is  not  in  the  exact  language  of  the  statute,  it  does  state,  over 
the  signature  of  the  trial  judge,  that  it  is  "a  full,  true  and 
correct  statement  of  all  the  faots  and  evidence  introduced  or 
offered  by  either  or  any  of  the  parties  in  the  abeve  entitled 
cause,  and  all  questions  of  la*?  involved  in  the  case,  and  of  all 
the  proceedings  had  before  me  in  said  cause. H   The  document  to 
which  thi:s  certificate  i.  appended  la  in  the  fori  of  a  stenographic 
report  of  the  proceedings  at  the  trial.   It  is  certified  to  con- 
tain all  the  evidence.   It  shove  on  its  faco  the  objections  made 
and  the*  rulings  of  the  court  theroon.   ro  this  is  attached  a 
statanent  of  the  rulings  of  the  court  upon  the  several  motions 
made  before  and  after  the  finding  for  the  plaintiff,  and  the  propo- 
sitions of  lav  marked  "held"  and  "refused."   !Ve  think  this  is  a 
substantial  compliance  with  the  statute.  I :ithin  thirty  days  after 


• 
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th©  Jud,rraent  was  rendered,  an   order  vas  entered  extending  the 
time  within  which  to  file  a  at orographic  report  for  thirty  days. 
fttla   order  was  not  entered  by  the  trial  ]udg»j  but  by  ar? 
jud/"e  oi*  th©  ease  court.   'l":a  statute  require*  the  statement  of 
facts,  or  stenographic  report,  to  be  presented  to,  and  sirned 
by,  the  trial  judge*  but  perrdta  this  to  fee  done  either  within 
thirty  days  after  the  *r.try  of  the  jud^pent,  Bor  within  such 
further  time  as  ~ay,  upon  application  therefor  within  said  thirty 
day**,  fee  allowed  bv_  the  court ."   [n  OUT  opinio*-,  this  nWMWie  that 
any  Jud/?.«  of  the  court  may  enter  an  order  extending  the  tie*  to 
present  such  a  statement  or  report  to  the  trial  .judge.  ?he 
motion  to  strike  ia  therefore  denied. 

for  the  reasons  stated,  the  Judgment  of  the  -un.loipal 
Court  is  reversed  and  the  cause  remanded* 
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MATIOS,    a  Corporation.  )        KRHOR  TO 

Plaintiff  In     rror,      ) 

vs. 

) 
■BKDfiRIOS   KALTHQFf,  ) 

Defendant  In  Hrror.   ) 

.  PREJIuIN'J  JUSTIOK  PITCH 
DBLIVERSS      -i:;iJl  0*  PHS  XUR7. 

The  plaintiff  in  error  auod  thu  defendant  in  error  in 
the  Municipal  Oourt  to  recover  the  amount  alleged  to  be  due 
under  the  ternsa  of  a  written  contract  between  the  parties.   That 
court,  sitting  without  a  jury,  found  in  favor  of  the  defendant, 
and  from  a  judgment,  entered  upon  that  finding,  the  plaintiff  has 
sued  out  this  ssrrlt  of  error. 

3y  the  terra  of  the  contract  in  question,  the  Brewing 
Association  agrees  to  sell  and  deliver  to  Kalthoff,  and  Kalthoff 
agrees  to  purohase  from  the  Brewing  Association,  "all  the  domestic 
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draught  beer  needed  and  required"  by  bin  "for  use  and  sale  upon 
the  proraiaea  knosfn  ae  168  .  .ust  Adams  street,  Jhioago,  Illinois," 
during  the  period  of  five  years  from  and  aftar  'ay  l,  lroo,  and 
Aalthoff  agrees  to  pay  for  the  MUM  in  cash  upon  delivery,  at  the 
current  market  price  of  the  Association  for  such  beer  at  the  time 
of  such  delivery;  that  the  Brewing  Association  shall  pay  three 
apeoified  bills  of  Kalthoff's  aggregating  |lff388«  one  for  painting 
and  decorating  the  precise;,  another  for  beer  and  plumbing  supplies, 
ani  the  third  for  saloon  fixtures;   that  if  at  any  tin,  during 
the  specified  term,  Kalthoff  "shall  sell,  assign,  transfer  or 
convey  hie  interest  in  the  business  carried  on  upon  said  premises," 
he  shall  repay  to  the  brewing  Association  a  pro  rata  share  of 
said  11,338}   and  that  he  "ohall  have  the  right  at  any  tine  after 


November  I,  A.;),  r  10,  to  terninate  thla  agreement"  by  giving 

a  written  notice  to  thai  effect  "and  repaying  to  said  second 

party  such  a  pro  rata  share  of  said  aura  of  One  housand  three 

hundred  and  twenty-five  (|1326)  ')ollara  as  the  thon  unexpired 

term  of  this  agreement  shall  bear  to  the  entire  terra. m "~kt   the 

time  this  agreement  waa  made,  Kalthoff  saa  in  possession  of  the 

- .-.  ..  "'  ...-.<  ■ 

Adama  etreet  premises  under  a  leas©  from  Band,  'c'Tally  i  oo.  to 

A 

him,  for  a  term  of  five  years,  beginning  March  l,  1900,  and  ending 
April  SO,  1914,  In  which  lease  there  was  a  clause  reserving  to 
the  lessor  the  right  to  cancel  the  aawo  on  ay  l,  1911,  or  any 
time  thereafter,  by  giving  the  leasee  aix  months*  written  notice 
Of  its  intention  so  to  do,  and  paying  him,  if  so  terminated  be- 
tween November  1,  1911,  and  *;evember  1,  1018*  the  sura  of  $2,000. 
It  waa  admitted  upon  the  trial  that  the  contract  cued  upon  was 
drawn  by  the  pla  ntiff *a  attorneys,  with  full  knowledge,  on  their 
part,  of  the  existence  and  teraa  of  this  lease  from  Band,  ^cNally 

Bo*  to  Aulthoff.  It  was  alao  admitted  that  Hand, Penally  &   oo. 
served  notice  on  November  1<?,  1911,  of  its  intention  to  cancel 
the  leaao,  and  that  on  Kfty  18,  1912,  Kalthoff  "surrendered  and 
delivered  up  possession  of  said  saloon  to  ,aaid  Kand,  ^'oNally  %   Oo.^ 
who  thereupon  tore  down  and  removed  the  building  within  which  the 
saloon  in  question  was  situate,"'' This  suit  was*  brought  to  recover 
back  so  much  of  the  £1,325  paid  by  the  plaintiff  as  the  unexpired 
term  of  the  contract  beara  to  the  wholw  terns  of  five  years.  The 
defendant  claimed  that  there  is  no  provision  in  the  oontraot  which 
expressly  pe quire a  him  to  refund  any  part  of  the  money  thus  ad- 
vanced in  ease  of  a  da a timet ion  of  the  pre* iaes,  and  that  it  was 

the  duty  of  the  plaintiff,  under  the  circumstances,  to  ha -a  insert- 
sired, 
ed  a  clause  in  the  contract  to  cover  that  contingency,  if  it  so  de-A 

t  appears  from  the  propositions  of  law  marked  "hel.f 

and  *r£fuaad"  that  the  trial  court  refused  to  hold,  as  requested 


by  the  plaintiff,  that  under  the.  circumstances  stated,  the  law 
implies  an  undert wiring  on  the  part  of  defendant,  to  maintain  and 
operate  a  place  for  the  oale  of  tho  plaintiff's  beer  for  the  full 
term  of  five  years;  ani  also  refused  to  hold,  M  a  matter  of  law, 
that  the  contract  in  question  requires  the  defendant  to  repay  to 
the  plaintiff  "the  unearned  portion  of  the  consideration"  whenever 
the  defendant  became  "unwilling  or  unable  to  further  comply  with 
hie  obligation  to  sell  plaintiff's  goods,"   |B  the  vie*  that  we 
take  of  the  facts  of  the  case,  It  will  only  be  necessary  for  ua  to 
consider  whether  the  court  erred  in  refusing  the  proposition  last 
above  '-entioned,  which  is  the  fifth  proposition  as  printed  in  the 
abstract  of  the  record. 

The  rule  is  invoked  by  defendant,  and  supported  by  many 
authorities,  that  where  a  contract  is  plain  ard  unambiguous,  it 
ie  the  duty  of  the  courts  to  enforce  the  contract  fti  written  and 
not  attempt  to  read  into  it,  by  construction,  any  agree-ent  or 
covenant  not  therein  expressed.   Conceding  this  to  be  a  w*li  set- 
tled general  principle  of  the  law  of  contracts,  it  is  equally  true 
that  the  words  used  in  a  contract  mast  be  given  a  reasonable  inter- 
pretation according  to  the  intention  of  tho  parties,  if  such  in- 
tention can  bo  gathered  frcrc  the  language  uaed.   ('.'ilson  v.  .'arlow, 
36  111.  2B5. )  "The  controlling  consideration  altsaya  la  to  arrive 
at  the  intent  of  the  parties,  and  in  doing  this,  every  part  of  the 
instrument  is  to  be  considered  and  properly  weighed."   (O.D.&Q.  K. 
Co.  v.  slty  of  Aurora,.  99  ill.  805.)  "when  the  true  meaning  of  a 
contraot  is  in  dispute,  the  harsh  or  unreasonable  results  flowing 
from  one  construction  should  oause  the  court  to  search  the  contract 
diligently  to  see  if  it  is  capable  of  some  mora  reasonable  construc- 
tion which  the  parties  really  intended."   (Losee  v.  .run  son,  141  111. 
App.  3ii3*> 
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Applying  these  principles  to  the  facta  of  thie  o  ase, 
we  find  that  the  oontraot  expretvay  provides  that  th®  plaintiff 
agrees  to  sell  and  deliver,  and  the  defendant  agrees  to  buy  and 
pay  for,  all  of  a  certain  kind  of  beer  that  may  be  needed  by  him 
for  use  an!  sale*  in  his  busineaa  at  the  premises  named  for  a 
specified  period  of  five  years.   ;uoh  an  agreement  la  not  a  mere 
option,  but  is  a  binding  and  enforceable  contract.   (Minnesota 
dumber  wQ«  v.  Whi tebreast  coal  Pp.,  i$0  111*  '35.)   If  these  were 
the  only  provisions  in  the  oontraot,  the  contention  of  the  plain- 
tiff that  th®  law  would  imply  tharefrom  a  oosrenant  on  the  part  of 
the  defendant  to  continue  in  business  for  the  period  of  five  years 
might  becoese  important,  and  perhaps  necessary  for  ua  to  decide. 
In  national  ffurnaoe  Uo.  v.  Keystone  jjjfogjj*  '£Qjjl   1W  &£*   427,  where 
the  fomor  agreed  to  delivor  to  the  latter  all  the  iron  that  the 
latter  "should  need,  uso  or  consume  in  its  business"  for  a  certain 
year,  the  court  said:  "It  la  not  to  be  presumed  that  appellee 
would  close  Iti  business  and  need  no  iron,  but  on  the  contrary, 
the  reasonable  presumption  would  be  that  th«  business  would  b©  con- 
tinued, and  appellee  srould  necessarily  need  the  quantity  of  iron 
which  it  had  been  in  the  habit  or  using  during  previous*,  years." 
In  this  case,  however,  it  is  unnecessary  to  determine  whether  a 
similar  presumption  would  arise  from  that  part,  alone,  of  the  con- 
tract here  in  question,  for  the  reason  that  by  other  previsions  in 
the  contract,  the  rirtit  of  the  defendant  to  discontinue  th©  business 
at  any  time,  and  his  right  to  terminate  the  contract  after  November 
1,  IS  10,  for  that  or  for  any  other  reason,  is  olearly  reocgnized 
and  th©  consequences  of  such  ft  discontinuance  are  expressly  pre- 
scribed.  Efee  contract  provides  in  terms,  that  the  defendant  shall 
have  th«  right  to  terminate  the  agreement  at  any  time  aft^r  Novem- 
ber 1,  1910,  by  giving  notice  to  appellant  and  repaying  a  propor- 
tionate share  of  th©  money  advanced  by  appellant.   It  also  provides 


that  If  defendant  a  :all  oell,  assign,  transfer,  or  convey  hie 
interest  in  the  business,  he  shall  refund  a  proportionate  ahare 
of  the  money  advanced.   :heae  provisions  cannot  b-.  ignored.   They 
uat  be  road  In  connection  with  the  prior  clauses  of  the  contract. 
Whan  so  read,  the  plain  meaning  of  the  whole  contract  is  that  the 
defendant  agreed  to  buy  from  the  plaintiff  all  of  the  kind  of 
beer  mentioned  that  ho  Bight  need  in  his  business  at  the  praises 
described  during  the  five  years  mentioned,  if  he  remained  in 
business  that  lon^  at  that  place,  but  if,  at  any  time  during  such 
five  years,  he  should  part  ..1th  his  ir.toreat  in  the  business  car- 
ried on  at  that  place,  or  if,  for  any  othor  reason,  ho,  by  his 
MB  act,  should  terminate  the  oontraot  after  November  l,  if  10, 
thto  he  should  repay  to  the  plaintiff  a  proportionate  share  of  the 
money  advanced  by  the  plaintiff.   It  rauat  not  bo  forgotten  that 
ths  contract  on   its  face  shows  that  the  money  advanced  by  the  plain- 
tiff was  advanced  for  supplies  and  fixtures  needed  in  the  defend- 
ant's business.  When  Rand,  'cWaliy  &  0o«  exercised  their  ri 
to  cancel  the  defendant's  leaao  of  the  premises  in  question,  they 
did  a;;  in  pursuance  of  their  oontraot  with  the  defendant.   &ii«  was 
the  result  of  his  own  voluntary  act.  It  is  not  claimed  that  Kar.d, 
-lly   Co.  forced  the  defendant  to  do  way thing  to  which  he  had 
not  expressly  -  and  willingly  -  agreed.  The  effect  upon  his  con- 
tract with  the  plaintiff  of  this  cancellation  of  the  lease  by  the 
lessor,  was  precisely  the  same  as  if  the  defendant  had  .^iven  the 
plaintiff  a  formal  written  notice  of  his  intention  to  terminate 
the  agreement  for  that  reason.  Having  executed  the  lease  before 
he  made  the  contract  with  the  plaintiff,  and  the  existence  and 
contents  of  the  leaaa  being  known  to  both  parties,  it  must  be  pre- 
nswd  that  fchay  contracted  with  reference  to  the  provision*  and 
covenants  thereof.   This  (Ming  true,  it  li  a  fair  inference  from 


the  language  of  the  oontr&ot  that  the  parties  intended  that 
if  the  leaser  should  ©xeroiso  its  rl&t  to  cancel  th© lease, 
the  leasee  should  also  at  tv©  same  tine  exercise  his  right  to 
give  notice  to  the  plaintiff  of  hie  intention  to  terminate  the 
contract  with  the  plaintiff.   ;'ho  provision  for  such  a  notice, 
however,  is  a  provision  entirely  for  the  benefit  of  the  plain- 
tiff, and  may  bs  waived  by  it. 

It  follows  froa  tfhat  Ms   have  said,  that  the  trial  court 
erred  in  refu»iin£  the  rifth  proposition  of  la*,  and  in  finding 
the  issues  for  the  defendant.  WW  tills  reason,  the  judgment  of 
the  Municipal  Court  will  be  reversed  and  the  cause  remanded. 
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PERU  PINK  L0K8BU  m  ■  ) 

0efe»nu&>\t  la  BrfOVf      }        EBfiOH  TO 

*a.    i  )  IX-CQUMKi  COlffi? 

FASTIS  fc.   Rftk    ,  Ok  OS10 

Plaintiff  in  Krrer.      ) 


y  i  .a,  4 1 


i,    F»    .   '  ..N       n      :'IOK   FITOR 

DgLivsa      m  opiffiOi?  w  mti  court. 

On  SSarati  l$fch«    J,91g|   tfea  superior  '-'ill  *.n\  ftamtfaotagp"* 
ia&  3Qttftany>  or    Wang  i$«V*a*    H&flfaigJOTt  or  whish  ao-apciy     artin 

K,  SalaSttf    bhu  defendant,   mmi  tho  preailent,   Has  Indohted  to  the 
aaatem  PlttC  LttSafe*?   Jorjpany,    U&0  plaintiff,    In  tfefl   BUSl  of  £l'v>4«54, 
upon  an  open  &a$ouat  for  ottt*rial«  aeid  Bad  &alivef*t4U     ISpon  that 

,    the  plaintiff  re-aeivad  an  order  from  U*a  mill   son^any  for 
a  O&rload  of  lumber*     Instead  of  filling  lh*  #f&#p$    the  plaintiff 
srote  the  Mill  oonspany  as  fcllAwftl      *!•  have  *  cur  in  transit 
*hich  #ouid  fill  your  order  Wf  r-lceay,   sM   *e  *ould  he  pleased 
to  let  you  have  it,   but  wane  thtii  ©Id  account  straightened  up 
first,     Kindly  i&t  u-3  bftVS  yo\.;r  anaofc  for  fena  balance  due  ye,   arid 
*e   vill   l&na&latal?  eend  you  in voice  for   the  &a?  above  nentiorsed." 
On  April  1st,    191£«    the  defendant  galled  at  the  plaintiff  *»  office 
In  Ohtnaga<     Tuorw  he  reet  one  of  plaintiff  *a  ealeeaen,   wna  a<3fc«& 
hia  for  a  settlement  of  the  sill  company's  account,   and  &«Sw$  If 
fee  «ould  endorae  the  ad  11  company*  •*  note  for  the  asou^t  due.     The 
defendant  replied  in  the  negative,    //hereupon  the   salesman  a«:dced 
if  the  defendant  would  guarantee   the  account  bj  letter.     Defendant 
said   that  he  woula  do  »o,    if  plaintiff  **ould   ship  the  carload  of 
lurcher  or  establish  a  credit  to  t&e  company  again  as  they  were." 

The  salesman  ®aid:     "hW  will  do  that,"  and   the  &af*n&afri*   en  he- 
half  cf  the  Bill  corpany,    executed  and  doliirerecl  tc  tre  plaintiff 
its  five  notes,,  aggregating  |l071»Mi   due  respectively  or,  April 


gO,  April  SO,  -fay  in,  ;/ay  20  and  iay  30,  1912,   At  the  sa^e 
ti-*m  and  place,  he  alao  signed  and  delivered  to  the  plaintiff  a 
letter  referring  to  the  five  notee,  and  concluding  with  the  etat.e- 
aent:  "I  wish  to  state  that  I  peroonally  guarantee  the  payaant 
of  these  notes  at  maturity,  the  s&nj©  a*  though  I  had  endorsed  the 
notea.*  The  first  note  sag  paid  at  maturity,   fhe  other  four  have 
never  been  fully  paid.   Salt  iras  brought  and  ittAjpeaflt  obtained 
againat  the  mill  company  for  the  amount  due  or.  the  notes,  and  the 
judgment  w&e  satisfied  upon  the  payra^nt  by  the  will   J5C«par;y  of 
|490»9S,  it  being  stipulated,  however,  that  such  satisfaction  should 
not  in  any  manner  affect  the  liability  of  tha   defendant  upon  hie 
written  guarantee.   the  promised  carload  of  luraber  was  nsyar  de- 
livsred  to  the  mill  company.  Thie  3uii  wsa  brought  against.  Sslson 
upon  his  written  guaranty  to  recover  ths  ttjspadd  balance  due  on 
the  notes.   Sate  affidavit  of  scrite  atatea  that  defendant's  guaranty 
was  signed  upon  ths  representation  that  plaintiff  would  extend 
further  credit  to  tub*  ?sakir  of  aaid  note  3,  an  I  sould  ahip  a  Carload 
of  lumber  ahltfh  had  beer  ordered,  but  that  &ft -?r  dafonda^t  hud  sign- 
ed the  guaranty,  "the  plaintiff  wholly  rsfus*d  to  perform  and  carry 
out  ita  said  agreement*  thereby  the  consideration  for  the  guaranty 
"h>.st  wholly  failed."  open  a  jury  trial  in  the  Municipal  Court, 
after  the  facta  aboye  stated  had  been  shot?r,  the  court  directed 
DM  jury  to  return  a  verdict  in  favor  of  the  plaintiff  for  |4dG.l?, 
which  was  dene,  and  frora  a  $odgsasat  entered  thereon,  the  defendant 
~ued  out  this  «rit  of  error. 

It  *ill  be  noticed  that  ths  sols  defense  set  up  by  the 
affidavit  of  sserite  mm  that  the  refusal  of  the  plaintiff  to  carry 
OkXt  its  prosil -*e  to  extend  further  credit  or  ship  tha  carload  of 

rossttteeted  a  total  failure  of  the  oor#ic?.or»tior  for  defend- 
ant* a  &a&m%fm      y'-o   counter-claim,  or  aet-off,  arising  out  of  a 
breach  of  the  plaintiff  *a  prc-raisa,  *as  set  up.   -n  Ilea  ton  v.  Clarke, 

138  111.  App.  196,  nevton  executed  and  delivered  to  one  'oran  his 


" 
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proaiasory  noto   Tor    |600,   and   ahen   auea   ..-,.,  >n   the    tana,    ;>Xc>aaod 

U   senaideratton  Por  the  r»ta   v  ..    .'       ■        .   |    " 
protaiae  tc-  deli-ear   bo   the    iefendaast   sertaj 

it     the     StOOlC     0*8    BOT  ".      '  iv^n^t,         ^'  ,1  -~        'Od, 

tha  ©on      ..  .  -:;. '         \  .-    ..  ly  failed*         .    ■  ■,  :■  ■ 

,   the  oourt  said   (p*    l<*  )-. 

*  !  l-<-  \*  i  ©an   bestiisony,   ilia  presaise 

of    ,oran  to  deliver  to  hisa  anar«a  of  eloefc  in  an  oil 

v  eas   the  consideration  for  t^r-   rot:'  '    fcr- 

tuns  of  the  defendant  la  not,  that  he  did  not  have  Koran's 
da© *  <w  that  anything  ba*  occurred  i©  garevent  Ilia  re- 
covery for  breach  of  such  promise,   but,  acrsly  that  ho  has 
not  raoeived   the  benefit  fro-  :       proaiae   rici 
authorised  to  expect*      •  a  »  Sfea  principle  is  clearly  and 
Bonoiaaly  etaied  In  3    ?         a     oj    Rotes    .- '     ill    ?    303,   thua? 
'We  Boat,  however j  discriminate  betaeen  a  failure  of  con- 
aitleratlen  end   et  failure  of  benefit  v       Jtfcij  g  frora  it*     a 
premises  a  to  io  a  certain  thin,*,,   ;«i  3  sabea  hia  note  to  A 
in  consideration  of  thia  proaiae.      3  ■  entirely 

to  perfora  hia  prowLae*   but  suea  3  on  his  note.     If  S  re- 
telns  &*a  arossiae,   wf  If  the  contract  la  sttob  that  a  la 
always  and  parsianently  held  en  his  prossiae,    9  cannot  defend 
agair*t  the  note  on  th&  ground  of  a  failure  of  eonaideratioa*.* 

to  tha  sa^e  effect  la  tha  caae  ©f  n&F,?r  v«  La  ^1  .->.,.    -■'    :*.:.   g    •. 

Zjp  the  present  ©aae,    the  introduction  of  the  notes 
letter  of  the  defend  art,,   and  proof  that   the  notes   bad  not  been  paid, 
Mala  a  priwfc  facie  case  for  the  plaint; Iff.      Eh*  burden  of  c-vsr- 
oOBing  tbla  aas  upon  the  defendant*      ihlla  be  shoaed  that  the  con- 
sideration for  hir,  guaranty  s&s  tn«  pra&iee  of  t:.     -  r  to 
ship  the  earloaa.  of  iueber  or  (establish  &  further  credit,  and  *lso 
showed  that  this  promiee  bad  no*,  bean  kept,   this  evidence  aaa  not 
of  fared  for  the  purpose  of  eafcabiiahing  any  sauae  of  aotlon  egainet 
the  plaintiff  for  a  breaob  of  the  plaintiff's  pro  sis-.,   nor  did  he 
attempt   to  ahosr  that  ouch  a  oros» 3 -action  would  fee  aasavallluga   but 
rolled  entirely  upon  tha  theory  that  the  failure  of  the  plaintiff 
to  keep  lta  precise  constituted  a  total  failure  of  tha  consider- 
ation for  defendant  *  a  guaranty*     Suoh  la  not   the  lav«     *1S*e  ©aae 
«ould,   in  principle,  have  bans  nessise  different  baa  pleirtiff  agreed 
to  have  paid  hies  a  aura  of  money  by  a  given  dagr*    in  consideration 
of  hia  signing  the  bond,   and  when  the  day  arrived  failed  to  )?a?ce 


- 


payment.  It  could  scaresly  be  olaimed  in  such  a  eaas,  idtll«  the 

iefanci&nt  »euld  have  had  hie  roisedy  upon  his  contract,  that  thare 

eas  no  consideration,  or  that  it  bad  failed.**   {~."a."e  v«  Igggigr  aupra. ) 

As  tho  defortdar.i.  aid  net  chocks  to  assart  "hlo  raaady 
upon  his  ccntre-ot,8  hut  eshose  to  reserve  that  for  ft  future  action, 
the*ro  sag  nothing  for  the  oourt  to  do  but  to  direct  s  verdict 
for  the  plaintiff. 

Hm   ftadgpant  of  the  Municipal  Jourt  will  be  uffir^d. 
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Defendant  in  Krror,        )       krror  TO 

vn»  )                 »intIQZPAL     lOORf 

■  •     ^"-T ■'    "•■  )                                          0:'     ■ 

Error*       ) 


Plaintiff  in  ar: 
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.    ?\        [3IHQ    JU3  'ICH    PITOH 

'     1ST, 

The  defendant  ia  error  eueg  tn  plaintiff  in  error 
Lb  ■'   unlclpal  "curt  for  broker's  ?<■•     Lone  alleged  to 
have  boon  earned  In  and  about  securing  for  the  plaintiff  ir, 
V\   error  a  tenant  for  oertain  premaee  on  State  Street  in  Chicago. 
u?cn  a  trial  before  a  jury  s.  verdiet  v**a  returned  In  favor  of 
the  defendant  In  error  for  $73G,30»  and  thla  writ  of  error  was 
brought  to  reweree  the  judgnent  entered  upon  that  werdlet* 

It  la  urged  that  the  verdict  r.nd  jud*rrtent  are  contrary 
te  the  weight  of  the-  evidence*  the  evidence  ia  oonf noting* 
if  the  jury  believed  the  plaintiff *e  v/i  trainee,  the  verdict  and 
Judgment  are  right;  If  they  believed  the  defendant  and  hia 
witneeej  the  verdict  and  judgment  are  wrong*  We  hare  carefully 

fidered  the  evidence  and  the  argunenta  advanced  upon  thia 
pure  gueatlen  of  fact*  and  we  are  unable  to  Day  that  the  verdict 
i;  Blearly  and  Manifestly  contrary  *o  the  weight  o?  the  evidenee< 
the  Jury  and  the  trial  }ud  ■«  had  the  opportunity*  whlah  we  have 
not 1  Of  aasing  and  hearing  the  wtt^aases  upon  the  stand,  and 
the  jury's  verdict  haa  been  approved  by  the  trial  Judge, 
eee  no   sufficient  reason*  in  anything  that  la  aaid  in  the  briefs 
or  argisaenta  of  aouneelj  to  oonolude  that  both  xav®   arrong. 

It  la  arged  What  the  evidence  Seee  not  ehow  that  the 
defendant  In  arrer  waa  the  procuring  cauaa  of   the  dealae  that 


-8- 

was  made,  nor  that  he  procured  a  tenant,  who  was  ready,  able 

and  willing  to  enter  into  a  lease  upon  the  terms  proposed  by 

as 
the  plaintiff  in  error.   What  has  been  saidAto  the  veriiot  and 

Judgment  is  also  applicable  to  thlo  contention.   It  was  a 

legitimate  inference,  at  leaat,  frora  the  evidence  of  the  pi  du- 
os, 
tiff's  witness A  if  believed  by  the  Jury,  that  the  prospective 

tenant's  attention  was  first  called  to  the  property  by  the  plain- 
tiff kr4  that  the  lease  which  was  actually  made  was  the  result. 
The  tenant  who  signed  the  lease  would  have  been  the  best  witness 
on  this  point,  and  he  was  not  called  as  a  witness  by  either 
side.   The  defendant  was  more  interested  in  calling  him  than  was 
the  plaintiff,  and  the  jury  may  well  have  drawn  an  inference 
unfavorable  to  the  defendant  from  the  fact  that  this  witness 
was  not  called,  nor  hi®  failure  to  testify  satisfactorily  ex- 
plained. 

The  alleged  error  of  the  court  in  refusing  to  permit 
the  plaintiff  in  error  to  testify  to  the  amount  of  rental  he 
was  paying,  is  unimportant.   :he  fact  sought  to  be  elicited 
had  little,  if  any,  bearing  upon  the  issues  involved. 

Finding  no  reversible  error  in  the  record,  the  Judgment 
of  the  Municipal  Court  will  bs>  affirmed. 

AiFZftl  "■• 
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m   :ral  IfiOH  ,  ) 

a  corporation,  ) 

Appellant/  )    A?PUM,   P80M 

:  JO.'PAJfY,  a  corooratl on,  ) 

Appellees.  ) 
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.  '  '  ■   PITCH 

U  MHIGS  OF  (B!  90fJRT« 

The  Circuit  Court  sustained  a  general  an  1  special 
d©rrrurrer  to  a  bill  in  e mity  filed  by  the  appollant.   appellant 
elected  to  stand  by  ita  bill  and  the  bill  was  dismissed  for  wart 
of  equity.   /hie  appeal  followed. 

be  bill  recitea  that  Appellant  i~,  an  Illinois  corporation 
engaged  in  buying  and  selling  iron  and  other  m«t*lftj   that  ap- 
pellee, Krug,  is  engaged  in  the  business  Of  wrecking  buildings? 
that  in  .'ay,  If*  12,  appellant  and  appellee  entered  into  a  written 
contract,  by  which  Krug  sold  to  appellant  all  the  iron*  netals, 
naohinery  and  plumbing  goods  in  certain  buildings  in  uhloago  then 
being  wrecked  by  F.rug.   -iy  the  terr.a  of  the  contract,  Krug  agreed 
to  load  the  materials  into  appellant's  wagons  ard  to  use  reason- 
able care  "consistent  with  wrecking  operations*  to  see  that  such 
rnaterl&la  "shall  not  be  unnecessarily  damaged;"   that  if  appellant 
failed  to  fur -i ah  enough  wagons  to  carry  away  the  materials  aa 
the  oar-e  should  be  taken  dowr.,   Krug  should  have  the  right  to  fur- 
nish tears,  wagons  ard  nen,  at  the?  rate  of  "not  to  exceeJ 
for  a  nine-hour  day  per  double  tetfitj*  but,  in  aach  cases,  at 
least  four  tons  of  material  ahould  be  placed  on  each  of  such  wagons. 

It  *&«  further  agreed  that  appellant  ahould  keep  a  watchman  on  the 
premises,  both  day  and  night,  "and  take  care  of  sai $  gools:"  that 
all  "property  belonging  to  tenants  occupying  any  part  of  oald 


■id* 

■ 
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pramiaaa  is  expressly  excepted  frcrs  this  contract:"   that  ap- 
pellant should  pay  f?QB?$Q   for  said  materials*  payable  $15,000 
down,  a-  d  tht  reminder  In  installments  or  $5*000  each  aa  thi 
sorfe  progressed;  that  if  less  than  '•',  00  tons  of  material  were 
talren  out  of  the  buildings,  appellant  should  b*  entitled  to  a  re- 
bate at  the  rata  of  $14«1R  a  ton,  while  if  raors  than  f$t000  tono 
were  taken  out,  appellant  should  pa,?  for  the  excess  at  a  different 
specified  rat©  par  ton.  ih®   bUl  then  alleges  that  appellant  fully 
complied  with  all  the  tenia  n,rA   conditions  of  the  contract,  but 
that  Krug  did  not;  that  he  "negligently  tor*  Rimy  part  of  the  mater- 
ial  and  dropped  it  Crors   a  great  height*  whereby  it  was  tsietad,  bent 
end  broken"  an  I   Its  value  materially  lessened:  that  he  "Improperly 
and  maliciously*  and  *ith  intent  to  defraud  appslla:  t,  loaded  leas 
than  four  tona  weight  upon  aorao  of  the  wagons*  "thereby  Materially 
luereaelng  the  number  of  loads?"  that  he  refused  to  permit  appel- 
lant to  remove  any  material  fror*  one  of  the  buildings*  but  permitted 
others  to  do  so?  that  appellant  pretested  because  of  these  natters, 
and  thereupon  each  of  the  partiv-a  executed  and  delivered  to  the  other 
a  bond  for  the  faithful  performance  of  the  contract;  that,  notwith- 
standing such  bond,  Krug  continual  to  violate  the  contract  "by  in- 
terfering with  the  teams  of  orator  and  preventing  orator's  teams 
from  entering  said  promises  for  the  purpose  of  hauling  away  metal 
and  material  described  in  the  contract ;"   that  ha  "removed  metal  and 
material  i"  qua- titles  a^d  qualities  and  to  places  to  your  orator 
unknown,"  and  sold  and  delivoned  th«  sar.e  to  ether  parties:   that 

appellant  ;;ade  the  payments  as  stipulate*'!  in  the  contract,  and  there* 

by  paid  for  more  material  than  It  received  fro??  I-'tup:,    who.  (it  in 

said)  "by  the  terms  of  naid  contract  booatms  s  trustee  to  deliver  to 
orator  trie  ntatal  and  matsrlal  therein  referred  to  ;*  that  "by 
fraudulently  and  Improperly  retfueimg  to  deliver  to  orator  metal  and 
material  taken  from  said  building,  and  by  removing  metal  and  material 


. 
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frcsi  said  building!  and  delivering  same  to  other  parties,  said 

Krug  violated  aaid  contrast  and  said  trust"  and  became  liable 
for  the  market  value  of  the  material  so  removed  and  delivered 
to  others:  that  the  materials  thua  "fraudulently  and  improperly 
removed  &r/i   delivered  to  other  parties  were,  as  orator  is  informed 
and  believes,  of  different  qualities,  quantities,  kinds,  character, 
weights,  values  and  conditions  of  repairs;*   that  appellant  haa  no 
means  of  ascertaining  the  quantity  and  character  of  the  materials 
so  removed,  and  that  Krug  is  the  only  person  who  has  knosled^e 
thereof |  that  Rrug  haa  refused  to  £lve  to  appellant  a  correct 
statement  of  thane  natters,  and  that  a  discovery  is  necessary  to 
compel  bis  to  disclose  the  same;  that  appellant  has  requested, 
and  Krug  haa  refused,  an  accounting;  that  "the  iters  of  account 
and  various  charges  and  acta  and  doings  of  the  different  parties 
in  connection  with  the  performance  and  execution  of  said  contract, 
are  of  a  complicated  and  intricate  character  such  as  cannot  be 

fairly  or  intelligently  determined  in  an  action  at  law;*  and  that 
Krug  has  begun  tso  suits,  one  against  appellant,  claiming  |50,000 
damages  for  breach  of  contract,  and  the  other  against  the  surety 
on  appellant's  bond*  The  bill  pray a  for  an  accounting  and  dis- 
covery, not  under  oath,  and  for  an  injunction  to  restrain  the 
further  prosecution  of  Krug*s  lawsuits. 

V*e  think  the  foregoing  staternent  of  the  contents  of  the 
bill  of  complaint  shows  that  appellants  are  seeking  to  enforce 
in  equity,  a  purely  legal  demand*  The  facts  stated  do  not  create 
a  tru4t,nor  establish  any  fiduciary  relationship  between  the 
parties.   The  alleged  conduct  of  Krug  amounts  to  a  mere 

breach  of  contract,  for  which  the  remedy  at  law  is  fully  ade- 
quate.  The  bill  cannot  fee  maintained  aa  a  bill  for  discovery, 
for  the  reason  that  it  appears  from  the  allegations  of  the 
bill  that  at  the  time  the  contract  sas  made,  appellant  had. 


: 
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or  ought  to  have  had,  full  and  couplet©  knowledge  Of  the  nature, 
esmraoter*  quantity  and  quality  of  the  materials  it  purchased  frow 
EffUg*   There  la  r.o  averment  in  the  bill  tending  to  ahoa  that  any- 
thing «»«  ccrcealed  at  that  tl^s,  ncr  that  appellant  wan  In  any 
■anner  deceived.   If  any  of  the  material  purchased  baa  not  been 
delivered,  no  reason  ia  apparent  froa  anything  stated  in  tha  bin, 
why  appellant* s  knowledge,  or  -near a  of  knowledge,  ao  to  that  fact, 
and  aa  to  the  nature,  character  and  extent  of  the  shortage,  la  not 
as  full  and  ooaplete  ae  that  of  £rttg«  On  the  contrary,  the  bill 
expressly  states  that  appellant  prepared  an  itemised  statement  In 
erltlng,  ahowing  a  balance  d»«  to  appellant  of  $4dt!KI3»59«  and 
notified  Krttg  that  it  "was  prepared  end  tilling  to  cneok  un  said 
etatenent  of  -is  count  aith  defendante,"  the  a variant  that  tha  ac- 
oount  ia  "of  a  BOnplloated  and  intricate  character"  is  a  mora   con- 
clusion. i'h$   acre  fact  that  boko,  or  even  ail,  of  tha  i tenia  of 
an  account  are  not  ednitted  to  be  correct,  doea  not  nave  the  ac- 
count complicated  nor  intricate,  if  a^  inepeotlen  of  x rug's  books 
la  deairedi  that  ean  be  obtained  in  a  court  cf  lav**  Seediah  jrio^rioan 
Tol»  So,  v.  Fidelity  ±  Casualty  do . ,  20?  ill.   Bd3,  B74«   Pha  mora 
feet  that  en  accounting  fsay  be  necessary  la  not,  of  itaelf,  suf- 
ficient to  riv->  i  court  of  equity  J'  risdletlcm,  and  the  foot  that 
rt  of  appellant* a  clair^  ia  baaed  upon  the  allayed  negllgenoe  of 
i-rug  in  dropping  sore  of  the  -rater lala  *£roa  a  great  height," 
giving  riae  to  an  unliquidated  clalir)  for  denagee*  la  BttrTieie»t» 
in  itself,  to  ouat  a  court  of  equity  of  Juriadiotion*   "-here  a 
court  of  lae  is  senna  tent  to  afford  an  adequate  a-d  ample  renedy, 
courts  of  e^  ity  aill  ranit  the  parti  a  to  the  courts  cf  law, 
where  the  right  of  trial  by  Jury  i*;  scoured  to  them."   County  of 

Joojc  •«  Paviej  142  111,  151. 

The  Judgnent  of  th.s  Circuit  Court  will  be  affirrted. 

dJ. 
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Li  U.I/..      .,  Administratrix  ) 

of  the  £stat©  of  P,  C,  g   -r,  ) 

Deoeaaed,  )  4PJPEAL 

Appellee,  ) 


va , 


30ORT 

COUNT''. 


TLVAHIA  CO'./PAV/  and  PITTS*     ) 

;,  CIHGiSSATli  0:IJAao  A  ST.     ) 

LOUIJ  RAILWAY  QO-tPAKi,  ) 

App.il-,...    '  l89i.A.  ^8 

mu   Pas  tTQH 

D£LXV8ftSD  t;:.  .  .;. 

Appellee  recovered  a  (ud&mpfit  against  appellant*  in 
the  Jounty  court  of  Jock  county ,  for  damages  to  an  automobile, 
HiBirt  by  a  collision  between  it  and  one  of  appellants*  engines, 
at  a  railroad  crossing  on  Threap  street*  Chicago,   ihroop  street 
runs  north  and  south  and  a  single  railroad  track,  used  by  appel- 
lants, crosses  the  atreot  at  right  angles.   ;hs  track  la  a  little 
above  the  grade  of  the  street,  and  the  approach  to  the  crossing 
ia  up  a  slight  incline*  On   the  Mat  Bide  of  the  street,  close 
to  the  sidewalk,  and  at  a   distance  fro-'1  the  south  rail  of  the 
railroad  track,  variously  estimated  by  the  wltroaoes  at  from  20 
to  W   feet  and  9  inches,  la  a  tero-atory  factory  building.  On  the 
same  side  of  the  street,  Just  north  cf  the  railroad  fcrma  ,  ia  ar 
electric  bell,  designed  to  ring  automatically  as  locomotives  an- 
preach  ;hroop  street,   ihe  collision  occurred  about  four  o*cloc' 
in  the  afternoon.   Appellee *a  intestate,  a  phy3lcian,  was  call- 
ing on.  a  patient  at  a  hcuue  located  W  feet  aouth  of  the  railroad 
track  on  the  east  aide  of  rhroop  atreot,  and  his  autoniobile  atood 

at  the  curb  facing  north.   rh*  automobile  was  a  coupe,  and  the 
left-hand  windows  wsro  open.   -hen  he  came  out  of  the  house,  he 
looked  toward  the  crossing,  and  then  "cranked  up"  hi  a  machine. 
He  testified  that  at  that  tlttt  He  heard  >o   nell  or  signal  and  saw 


no  train  approaching?   that  he  stepped  into  the  automobile, 
and  started  it  north  towards  the  crossing;   that  while  he  went 
north,  he  "looked  to  88©  whether  anything  was  coming j"   that 
on  account  of  the  incline,  he  was  obliged  to,  and  did,  put  on  a 
speed  of  6  or  7  alios  an  hour;   that  au  g  on  as  he  "got  to  where 
you  could  see  around  the  corner  of  the  factory,"  he  saw  an  engine 
coming  from  the  west,  at  a  speed  of  fifteen  miles  an  hour?  that 
at  that  instant,  the  front  wheals*  of  the  automobile  were  close  to 
the  track j   that  he  tried  to  r&v&ra@t   but  was  una  le  to  do  a©; 
that  he  then  turned  tne  front  wheels*  to  the  right,  and  appellants  * 
VRglfHI  Struck  the  machine  obliquely,  shoving  it  to  one  aid©  and 
causing  the  damage  for  which  this  suit  was  brought.  Appellants* 
evidence  tended  to  prove  that  the  engine  was  going  only  about  ton 
Biiles  an  hour,  that  its  bell  ema  ringing,  a:xt  that  the  electric 
bell  at  the  crossing,  was  also  ringing. 

It  la  urg^d  that  tha  evidence  falls  to  show  that  the  doc- 
tor "stopped,  looked  and  listened"  before  approaching  the  creasing; 
that  the  avideno®  proves  that  the  injury  to  the  automobile  resulted 
solely  fron  hie  contributory  negligence;  and  that  the  court  erred 
la  giving  two  Instructions* 

*;-h»  first  two  contentions  raise  a  pure  question  of  fact, 
and  after  a  oaref  1  examination  of  the  evidence  in  the  record, 
in  the  light  of  the  arguments  of  appellants*  counsel,  we  are  unable 
to  say  that  the  verdict  is  manifestly  contrary  o  the  weight  of 
the  evidence.  At  the  rate  of  seven  miles  an  hour,  the  apace  to 
be  crossed  by  the  automobile  after  It  was  in  ft  position  where  it 
was  possible  to  see  the  approaching  engine,  woul  t  be  covered  in 
less  than  three  eeconda.  She  evidence  is  conflicting  as  to  whe- 
ther the  crossing  bell  waa  ringing  at  that  fctaft*   .here  is  BOSS 
evidence  to  the  effect  that  it  did  not  always  ring  when  a  train 
approached,  and  did  not  ring  at  that  time.  The  factory  was  ft  re- 


V 


.'  tX*Xo» 


•3- 

fining  plant,  in  no lay  operation.  "It  cannot  fee  said,  as  ft 

atter  of  law,  that  a  person  la  In  fault  in  falling  to  look  and 
Hat  an  if  misled  without  his  fault  or  where  the  surroundings  ex- 
cuse suoh  failure."  ^eldenreloh  v.  '■jr&rrm&r,   800  111,  439,  481. 
The  jury  and  the  trial  Jud^e  have  found  that  tha  doctor  acted  as  a 
reasonably  prudent  person  would  ordinarily  act  under  like  circum- 
stances, and  M  cannot  say  they  were  wrong, 

Ao  to  the  instructions  ocssplained  of,  the  one  defining; 
the  wurds  •ordinary  care*  la  essentially  different  from  the  in- 
struction condemned  in  the  case  cf  North  dhleayc  st»  :^K.  Go «  v. 
coaaar,  203  111.  808*  upon  which  appellant  a  rely.   :n  that  case, 
the  words  "under  litre  circumstances**  were  followed  by  the  phrase 
"and  In  the  sane  situation,"  thereby  confining  the  question  of  due 
care  to  a  cone  1 deration  of  the  situation  of  the  plaintiff  at  the 
precise  mo  ont  of  the  Injury,  regardless  of  his  conduct  in  placing 
hlrsaslf  in  that  situation,  H®r®   the  qualifying  ol&usa  was  oral t ted. 
The  same  objection  was  raised  anil  answered  against  appellants'  con- 
tention in  the  ana*  of  .^chaedel  v.  Chicle  itftllwaya  SOg*  12   111, 
App.  70,   Fhe  other  instruction  objected  to  has  been  repeatedly  ap- 
proved and  does  not  purport  to  refer  to  the  measure  of  danagaa* 

It  la  finally  urged  that  the  amount  of  the  verdict  is  not 
supported  by  the  evidence,   ''here  was  evidence  that  the.  reasonable 
value  of  the  ua«  of  appolloe*s  automobile  »aa  |S0  a  week.   This 
sum,  added  to  the  coat  of  the  repairs  necessitated  by  the  colli- 
sion, equals  practically  the  amount  of  the  verdict,  *XlJ  cases  of 
collision,  the  innocent  party  Is  entitled  to  recover  fron  the 
wrongdoer  what  it  la  reasonably  neoessary  for  bin  to  pay,  and  tea 
doea  pay,  in  order  to  repair  the  da 'age  done,  and  also  a  reasonable 

sura  for  the  lose  of  the  use  of  his  carriage  while  he  Is  necessarily 
derived  of  its  use,"   ;rayls  v.  Plsrson,  €8  Ell*  «pd.  W#« 

rinding  no  reversible  error  In  the  record,  the  judgment 
of  the  county  Oourt  *ill  bo  affirmed. 


■ 
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mlnt,fMn^    '        189  IX  ^9 

R.  PHI  JTCH 

DSLIV2HJ      OPUIQS         ;UR'f. 

The   plaintiff,  Louis  Kuehner,  vma  employed  by  the  de- 
fendant, i.oui:;  PerlaaCg  as  a  cobbler  and  the  aolo  salesman  in 
the  defendant 'a  -aho©  atore  for  eleven  yeara.   \t  various  tirnes 
during  that  period  the  employer  borrowed  sonoy  frora  hia  em- 
ploye, until  the  total  equalled  $600,  ahlch  the  employer  promised 
to  repay  on  de-a^nd.  On  July  7,  1919*  the  plaintiff  asked  hie 
employer  for  the  return  of  thia  ©oney.   llie  defendant  said  he 
would  pay  in  a  «eek.  At  the  end  o:"  the  weev,  dafsnd&rt  asked 
for  more  tirae,  prorai^in^  to  raise  the  r-oney  by  Friday,  July 
;-5th.   tfhen  that  day  arrived,  instead  of  repaying  the  lean,  he 

accused  the  plaintiff  of  theft,  and  refused  to  pay.  At  that  tine, 
he  had  a  lawyer  present  who  asked  the  plaintiff  to  explain  two 
oraall  diaorepanoiea  upon  one  of  the  cash  p#  later  slips  for  that 
day,   Xhe  plaintiff  offered  a  reasonable  explanation,  but  the 
MT  telephoned  to  the  polioe  statlor.  for  a  police  officer, 
whan  the  officer  arrivo-d,  he  aakod  what  the  trouble  .vaa.   The 
lawyer  said  "Kuahnor  ha©  beers  robbing  Perinea?-;,*  and  ahoared  the 

officer  the  tape  from  the  cash  regiator  for  thai  day  aa  proof 
that  r'ushnor  had  failed  to"rin$  up"  a  aalo  of  $3»80*   -uahner  be- 

-o  cry,  and  ber.-^ed  not.  to  oq   locked  up.   Iha  defendant  re- 
plied: "All  right,  i   will  l«ss*  you  ,ro  until  Monday. *   ?&e  next  day 
the  plaintiff  and  d«f«fid«R%  sent  to  the  lawyer's  office,  Bh«r«  a 
document  wao  prepared  and  aigned,  purporting  to  be  an  adMaoion 


1 


■ 


■ 


that  Kushnor  had  beers  "caught  In  the  act  of  withholding  fundo 
received  in  tlMI  uaual  courae  of  bueinoeo  while  selling  ahoea 
to  customers, *   and  tm   a-reerriont  on  ;uuhnor,«  part  to  accept 
0900  front  perloan  in  full  settlement  of  the  $600  due  fro-  Perl- 
raan,   'hereupon  the  defendant's  lawyer  gave  the  plaintiff  his 
(the  lawyer's)  check  for  ;.3'?o.  This  check  waa  never  uaed.  The 
plaintiff  aued  for  the  full  amount  due  hira,  and  defendant  rslied 
on  this  alleged  accord  and  eaticfaotioru  Upon  the  trial,  the 
plaintiff  denied  that  he  had  over  taken  anything  belonging  to 
the  defendant  and  the  defendant  made  no  proof  fairly  tending  to 
prove  any  defalcation  on  the  part  of  the  plaintiff. 

The  trial  court  held,  and  we  thlnJc  very  properly  hold, 
that  there  m  no  consideration  whatever  for  the  alleged  settle- 
ment, and  that  it  was  not  binding  on  the  plaintiff.   fit*  nsere 
fact  that  the  trial  judge  uaod  a  ,m&   atrong  l&ngoajga  in  deciding 
the  case  is  not  sufficient,  in  our  opinion,  to  reverae  a  ju  la- 
ment which  ia  clearly  rir,ht  upon  the  merits. 

,.'he  Judgment  of  the  .lunicip&l  court  fill  be  affirmed. 


no 


to/tier  lerm,    2913.    !To. 
884   -  19789, 

J  HI  B8LLA  and  -..      ..  ....,  ) 
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LOUIS  KAPLAN  ) 

Plaintiff  in  brror.    ) 

189  LA.  81 

.   v       d      j  :  iTtoa  ?x?aa 

DaiLIVSKED  PHJS  GPlfllu-        tOUST. 

After  entering  hi  a  appearanee  In  the  &unlelpal  Court, 

filing  an  affidavit  of  Eterita       landing  i   Jury  trial,  the 
defendant  in  fchla  oasso  (plaintiff  In  error  here)  failed  to  ap- 
pear  whan  the  aaee  *aa  sailed  for  trial  upon  the  regular  cn.ll  of 
the  jury  oalendar,  and  the  oase  aaa  triad  and  a  vordict  and  jijdgnent 
rendered  against  hln  in  bis  absence.  Throe  days  later,  ha  filed  a 
•-notion  to  vaoato  the  Judgment,  supported  by  tho  affidavit  of  him- 
self and  ens  of  hla  attorneys.  This?  notion  waa  hoard  and  denied* 
ive  days  afterwards,  ba  aada  a  second  notion  of  the  easts  character. 
Phi  a  vaa  alae  haard  and  denied,  whereupon  this  arlt  of  arror  -ma 

8U«d  out. 

.'ho  principle  is  too  wall  established  to  require  tha  alta-> 

tion  of  authorities  that  motions  of  tho  aharaeter  made  In  this  caae 

are  addreseed  to  the  sound  judicial  dl aeration  of  the  aourt  and, 

unless  wo  oan  aaa  &hat  there  has  boon  an  shoes  of  discretion.,  th® 

ruling  of  the  trial  court  sill  not  he  disturbed,   rhs  ault 

brought  to  rooovor  a  oal-moe  of   550  iue  on  »  written  contrast  for 

the  construe tion  of  a  "five-cent  theatrs  building,"'  and  extras 
•Mounting  to  l&08«&8«   Is  tho  affidavit  of  merits,  filed  nearly  a 

year  before  tho  trial,  the  defendant  admitted  that  after  ao^o  con- 
troversy between  him  and  the  plaintiffs  ho  had  agreed  "that  if  the 
plaintiffs  aoull  aalt  until  October  %Vf    19 Id,  this  defendant  would 
rooognlao  &  balance  due  on  their  aontraat  of  $S102«50»  ar.i  that  he 


*ould  pay  1 1500  on  aai4  b.il&nco,  and  on  the  above  aontlonai  dat«, 
he  would  Maki  arr.-r.:T.»^nte  to  pay  balance  in  installwenta,  that  ho 
pail   1500  but  aftwr  sal  tag  said  payment  arid  after  he,  the  defendant, 
had  *.ivou  any  claim  ha  rjight  have  hid,  the  plaintiffa  refused  to 
live  up  to  their  a&ree.Tient,"   Upon  tnis  admission,  the  balance 
stated  aaa  due  long  Defer©  the  trial  was  had. 

The  record  shows  that  the  defendant  hud  two  attorneys.  One 
or  Ummb»  *hosa  neo&e  la  not  on  the  written  unpearnnoe  of  the*  defendant, 
fil«d  an  affidavit  upon  the  (notion  to  vacatu,  stating  that  tho  reus.- 
«aa  not  in  court  at  the  ti«M  the  case  *as  called  w&a  that  he 
had  nialaid  his  calendar  and  am*  unable  to  procure  another,  and  that 
aha  oaac  aaa  called  for  trial  on  tho  first  court  day  after  thy  aus~ 
runt   vacation  saa  ended,  aru  that  he  was  not  in  Chicago  until  the  day 
before  the  trial.   ihla  ia  not  a  B&Qvlng  of  due  diligence,  and  the 
Ot   r  attorney  filed  no  affidavit  of  any  kind.   .ho  only  real  de- 
ferae  shewn  by  any  of  the  affidavits  consists  of  tho  alleged  failure 
-he  plaintiffs  to  fiirniah  the  defendant  with  "lien  waivers, "  as 
ired  by   the  contract*   :Ut  one  of  the  affidavits  atates  that 
abas  the  |X500  paynjent  aaa  ai&da,  it  aaa  *  understood  and  agreed  that 
all  aaiver a  of  lien  *iil  be  delivered  to  oai  i  Kaplan  ahen  balance  on 
aostraot  and  extras,  amounting  to  $308,50,  or  allied  no  toe  for  that 
amount  are  deiivorodj*  and  it  loaa  not  appeal"  that  Kaplan  ever  de- 
livered or  offored  to  deliver  his  "signed  not a a"  for  that  ancunt,  or 
ever  paid,  or  offered  to  pay,  or  was  ready  and  willing  to  p^y$    the 
halanaa  then  adaittad  to  be  due. 

Upon  the  whole  roaord,  -#q   aoe  no  aufficiont  reaaon  for  con- 
cluding that  tho  trial  court  abuaod  hi*  diaoreti;.n  in  refusing  to 
vacate  the  judgment,   ihe  jud&raent  of  the  municipal  Oeurt  sill 
therefore  be  affirmed. 


: 
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.  PRS3IDIMG  JUSTICE  PITCH 
DBLXVBRIHJ  PHS  OPMIO*  0^  IBS  OOORT. 

Ehe  .Amicipal  court  entered  Judgment  by  confession  for 
;.V>  rent  duo  under  a  writter  leaae,  and  $215  attorney's  fees, 
against  the  plaintiff  in  error.  Gto  Ms  notion,  the  Judgment  w?aa 
opened  to  alio*  hits  to  smlst  deforce,  and  upon  a  trial  before  the 
court,  without  a  jury,  the  Judgment  "**c  oor.f  irrod.   Plaintiff  in 
srror  contends  in  Vila  court  that  the  evidence  dhows  that  ha  did  not 

pa  the  lease,  and  also  that  the  lease  was  surrendered  "by  an 
executed  agreement  between  the  parties."  "Teith er  of  those  conten- 
tions, in  our  Opinion*  la  well  founded.  The  evidence  shows  that 

Le  ths  lea>M  nu  rot  Binned  by  plaintiff  in  error  In  person, 
Mi  rui-*!S  was  signed,  by  his  brother,  and  he  ratified  hi  a  brother's 
act  by  taking  poosen-jlon  of  *nd  occupying  the  premises,  and  paying 
rei  t  under  it  for  several  souths*  Sioreorsr,  the  affidavit  of  merits 

not  deny  the  execution  of  the  lease*   as  to  the  alleged  sur- 
render, the  evidence  is  conflicting,  plaintiff  In  error  and  his 
brother  testifying  to  one  state  of  facts,  and  the  defendant  in  error 
to  anothsr*   The  only  witness  on  thin  point  arho  can  b©  called  dis- 
intereated  la  the  witness  ooraan,  to  whom  the  plaintiff  in  error 
turned.  ov«r  fcha  premises,  with  the  consent  of  defendant  in  error, 
i'he  two  ;ri-w»inga  brothers  testified  that  the  agreeoent  then  Made 
sea  that  plaintiff  in  srror  should  b*  released  if  he  got  a  sub- 
tenant out  of  the  barn,  which  ami  included  In  the  demise,  and  that 

thi.s  was  done.   Dornars,  however,  testified  that  he  kept  the  tenant 


in  the  barn  and  oall*ot'*.l  nmt   from   Mrs  :or  a  while,  and  also 
testified  that  Im  did  not  assume  the  leaa«.  Ope  the  whole 
record,  <>>*>  think  the  trial  oourt  wan  Justified  in  finding  that  the 
defendant's  evidence  ae  to  the  alleged  surrender  **■  not  sufficient 
to  ovaroc"©  the  po-ltivo  teeti^'-ny  of  the  iefsr.danfc  in  error  to 
the  effect  that  he  did  not  release  nor  ^ree  to  relaaee  the  plain- 
tiff in  error. 

The  judgmant  of  th«  municipal  court  will  be  affirmed* 

.,  .  i 
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Appellant.    / 
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DSLIVSKSD  ?HJ  fQOST. 

Appallaaa  recovered  t  JodgSHKit  In  the  municipal  Ocurt 
of  Ohld»go  againet  appall  ant  for  §1691. 87  for  oorrasiasicma 
MOlMMS  by  appellees,  as  real  eatate  brokers  in  procuring  a 
purchaser  for  certain  real  estate  belonging  to  appellant,  The 
trial  was  had  before  the  court  without  a  jury.  Appellant  el&lxsa 
that  th©  evidence  Ifl  llisuff  iciert  tc  sua tain  the  judgnent.   Aft* 
pelloat  Insist  th&t  this  court  teas  no  authority  tc  dsternire 
that  question  because  no  exception  ma  taken  tc  the  Judgment. 

in  the  recant  case  of  iulake  v.  DeJcnffhe  "o_tel  £Oj_,  2**3  111. 
-"!.  it  vas  hold  that  the  rule  which  obtains  in  the  Circuit  and 
...uporior  Courts,— viz:  that  in  a  cane  tr5.ed  by  the  ootjrt  without 
a  jury  fe&ta  sufficiency  of  the  evidence  tc  support  the  judgnent  can- 
not be  inquired  Into  on  appeal  in  tho  abaonoa  of  an  exception  to 
tht«  Jitflgwawt  (illiraax  X'afi  Jo.  v.  Amor. lean  rag  Co. ,  854  111.  l^O), 
la  applicable  to  appeals  from  the  Municipal  Court,  and  that  mo- 
tion 30  of  the  Municipal  Court  Act,  which  provides  to  the  contrary, 
ie  unconstitutional  and  void,  in   the  fcaias  decision,  however,  it 
la  stated  that  the  cane  then  before  the  court  arao  triad  before 
the  reoer:t  ■Mtt&aint  tc  ;©ct?on  31  of  the  Practice  Act  aaa  enacted, 
and  the  effect  of  that  a^endwent  upon  th*  rule  waa  not  decided. 

iho   present  oaae  aaai  tried  subsequent  to  July  1,  1911,  and  th® 
bill  of  exception  J  does  not  shea  any  exception  to  the  JuAgawnt* 
Appelleea  claim  that  by  the  1911  amendment  to  section  fll  of  the 


■ 
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Practice  hot,   the  ferae?  rule  was  changed  so  that  a  formal  «xeep- 
tior  to  the  Judgment  Is  no  longer  necessary, 

3y  comparing  feeotion  82  of  the  Practice  Aot,  m  a- tended  in 
l&Xlt   with  the  section  as  it  *&e  before  the  ftisendJBent  was  mace, 
it  *ill  be  seen  that  the  legislature  did  not  thereby  abolish  ox- 
ceptiona,  or  bill*  of  exception.;,  but  merely  inserted,  a  provision 
for  an  alternative  laethod  of  presenting  questions  for  review,  in 
the  fern  of  a  "stenographic  report  of  the  trial. *  Prior  to  July  1, 
If 9X1$   the  first  sentence  of  section  61  km  as  felloe* I  "if  during 
the  progress  of  any  trial  in  any  civil  or  criminal  c&uae,  either 
party  shell  allege  an  exception  to  the  opinion  of  the  court,  and 
reduce  the  saae  to  writing,  it  shall  be  the  duty  of  the  judge  to 
alio*  aald  exception  and  sign  the  same,  and  the  said  exception 
shall  tnereupon  become  a  part  of  the  record  of  such  oause."  This 
sentence  is  the  same  as  original  Section  59  of  the  rractioe 
Act  of  1840  (which  becane  section  80  in  thy  revision  of  1374 )« 
except  that  the  words  *ahd  seal"  were  oraitted  (in  1007)  after  the 
word  "sign."   To  this  sentence  there  was  added,  in  190?  «  a  pro- 
vision, not  here  in  question,  authorizing  another  judge  than  the 
trial  judge  to  aign  the  bill  of  exceptions  under  certain  circum- 
stances, in  1911s  without  changing  the  sentence  above  quoted, 
the  legislature  inserted  before  that  sentence  the  following  scrds: 
•if  during  the  progress  of  any  trial  in  any  civil  or  criminal 
caui.;e,  either  party  shall  submit  to  the  court  any  raattor  for  a 
ruling  thereon  and  the  court  shall  rule  adversely  to  the  party 
BUbrciittins  the  aas*e,  such  ruling  shall  be  deemed  a  matter  for 
review  in  any  court  to  which  the  saae  cause  &ay  be  thereafter 
taken  upon  appeal  or  by  arit  of  error  without  formal  exception 

thereto*  and  after  judgment,  at  any  tiree  during  the  tern  of  the 
court  at  which  ftt&gMNBs  was  entered  or  within  sush  ttae  there- 
after as  shall,  during  such  tern,  be  fixed  by  the  court,  ^uny 
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p:i:*t.y  desiring  to  prcasoute  a  vrrlt  of  error  to  or  appeal  from 

■nets  judgment:,  may  aubssit  to  the  oourt  n  steno?;raph5a  report 
of  the  trinl  containing  the  evidence  and  the  rulinge  of  the  court 
\i{,on   all  or  any  of  the  pactions  aub^ltted  to  and  ruled  upon  by 

Judge  thereof a  end  he  shall  ea&aine  the  same,  and  if  correct, 
officially  certify  to  the  correctness  of  such  report,  end  thy 
MUM  ehall  thereupon  he  filed  In  said  court  ana  become  p.  part 
of  the  record  In  said  o&u»«»,  and  all  is&tterg  and  things  con- 
tained la  sttoh.  stenographic  report  shall  bocorae  as  effectually 
■  part  of  said  record  as  if  duly  certified  in  s  formal  bill  or 
bill.'*  of  except! era,  cr  *  ?>  e#* 

AG  thus  Aftendedi  .section  91  of  the  Practice  Act,  aa  #e  cor 
strue  it,  give?,  to  the  party  desiring  to  have  the  record  of  any 
trial  reviewed  on  appeal  or  erlt  of  error  the  choice  of  two  dis- 
tinct methods  of  srve^rvU-i*   for  rotten  Matters  not  oth ermine 
appearing  of  record.   The  first  method  ie  the  usual  bill  of  ex- 
ceptions the  seeoad  la  the  *stertegraphlo  report  of  the  trial." 
If  he  ohooees  to  pursue  the  usual  Mll-of-exoeptiona  method,  he 

\6  bo   in  exactly  *he  earae  EBftrmer  and  fors,  and  sith  precisely 
the  tela* off #3tf  ass  if  the  amendment  had  not  been  parsed-   If, 
for  any  reaoon,—  such  as,  for  example,  a  failure  on  hie  part  to 
save  hie  exceptions  at  the  proper  tlwe  or  in  the  proper  manner— 
;o»3  not  choone  to  present  a  formal  bill  of  exceptions,  then, 
under  the  lawjdi-aBt  of  19  u,  he  may,  at  his  option,  -submit,  in 
lieu  thereof,  a  •stenograph! o  report  of  th«  trial,  containing 

evidence  and  the  ruling  of  the  court  upon  all  or  any  of  the 
Queatiena  euhnltted  to  and  rul«>d  upon  by  the  Judge  thereof. •  if 
he  adopts  the  latter  method,  the  trial  judge  la  reajolred  by  the 

amendasont  tc  exattlns  the  star ©graphic  report  submitted  to  hits  and 
If  found  aorreeti  to  "officially  certify1*  to  Its  correctness?  and 
if  it  appears  fren  auch  report  that  any  natter  was  submitted  to 
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the  court  for  a  ruling*  and  that  tho  oourt  "ruled  adversely  to 
the  party  submit  ting  the  same,"  then  such  ruling  ij  aavsd  for  re- 
view, whether  any  exception  be  noted  or  not. 

In  thi-j  case,  appellant  oho-ie  to  fellow  the  old  and  well 
understood  practice  of  presenting  a  form  el  bill  of  exceptions, 
and  the  aa*rs©  was  certified,  ssi.tf.nMd,  and  filed  as  such,   it  falls 
to  show  any  exception  to  the  judj-nsent,  and  therefore  appellant  ia 
liet  entitled*  under  the  well  settled  rule,  to  queatlon  the  suf- 
ficiency of  the  evidence  to  support  the  judgment  unless  the  bill 
of  exceptions  con  be  treated  and  considered  aa  a  stenographic 
report  cf  the  trial  such  aa  the  amendment  of  1611  permits*  It 
la  true  that  the  evidence  la  set  forth  in  the  bill  of  exceptions 
by  question  and  answer,  and  that  the  bill  oontaine  the  ear©  re- 
citals that  «er©  held,  in  q*  \.  fk  at,   P.  fty*.  gOg  v.  Walsh,  150 
111,  Wf§   an-  22£SL  v*  lloa»   Sdl  Ili«  581,  to  be  sufficient, 
prima.  faol3,_  to  show  that  the  bill  contains  ail  the  evidence. 
But  the  trial  Judge  does  not  certify  that  the  bill  ia  a  correct 
or  complete  stenographic  report  of  the  trial,  and  the  very  brief 
statement  of  what  occurred  at  tho  cloae  of  ail  the  evidence  in- 
dicates that  the  conclusion  of  the  trial  »aa  not  sfcenographicaily 
reported.  At  r.o  place  in  the  bill  does  it  appear  that  the  crial 
court  ever  pronounced  judgment  in  the  case.  Ihe  only  plaoe  that  a 
judgment  in  Mentioned  ia  the  clerk's  transcript,   (feat  is  the 
proper  place  for  it,  if  the  bill-of -except lone  method  is  adopted, 
nut  in  a  stenographic  report,  the  fact  that  a  Judgment  vaa  pro- 
nounced niust  Beoeaaarily  appear*  Bhdar  theea  oiroumataxieea*  wo 
cannot  hold  that  the  document  filed  in  this  euee  ad  a  bill  Of  ex- 
ceptions ia,  In  fact,  such  a  stenographic  report  aa  the  amendment 
requires,  ia  do  not  wish  to  be  understood  aa  holding  t  .  the  foro 
of  the  trial  *u<i%9'B   certificate  is,  cf  Itael*,  l*eeei  airily  con- 
clusive as  to  the  character  of  the  document  filed.  Ve  twroly  hold 


;•  1© 


-.5- 

that  In  thie  aase,  the  failure  of  the  bill  of  exceptions  to 
show  that  any  exception  was  taken  to  the  Judgzsmt  cannot  bo  cured 
by  treating  the  bill  A3  a  stenographic  report,  because  regard- 
lose  of  the  judge  *a  certificate,  it  appears  or:  it,e  face  net  to  be 
a  stenographic  report. 

As  there  la  no  error,  that  v?e  can  consider,  in  the  record, 
the  Judgment  will  be  affirmed. 

AF 
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Defendant  in  cirror,      ) 
vs.  CCIPAL  oouat 


Plaintiff  In  i:.rror. 
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MR.  JUSTIOS  PAM  D  LI'  SRKD  /hi,  OPINION  Of     GOUFT. 

(hie  is  an  action  brought  by  the  defendant  in  error, 

hereinafter  for  convenience  called  the  plaintiff,  against  the 

plaintiff  in  error,  hereinafter  called  the  defendant,  on  a 

promissory  note  given  by  defendant  to  plaintiff  or:   April  14« 

is  11,  which  note  was  in  the  following  words: 

*|87»«00  April  14,  1911. 

On  or  before  three  yearu  after  date,  I 
proviso  to  pay  to  the  order  of  ieorge  Lauth,  :'hr©@  hun- 
dred and  Ueve-ty-f  ive  and  no/ 1^0  dollar*),  at  Cihlc&go, 

Illinois,  va.iue  received, 
'lumber uue R.  0.  BADBAUX." 

At  the  time  this  noto  eme  given,  plaintiff  was  in  the 
employ  of  tho  defendant  who  was  then  in  the  real  estate  business. 
Plaintiff  had  assisted  defendant  in  a  transaction  wherein  the 
defendant  bought  a  certain  piece  of  property  ana  resold  it  at  a 
profit  of  $75Qf  and  to  which  ws  will  hereafter  refer  as  the  A'alsh 
real  estate  transaction;  and  for  the  services  rendered  defendant 
he  was  to  receive  one-half  of  the  profit;  and  "on  the  14th  day  f 
April,  1311,  there  remained  unpaid  from  the  pur chaser  of  this 
piece  of  land,  a  note  held  by  the  defendant,  which  was  not  due, 
for  the  aui  of  :-7r>0,  with  interest,  secured  by  nertgage*  efiioti 
represented  the  profit,  and  which  was  payable  on  or  before  three 
years  fro*  its  date.*   (  ?he  aforesaid  quotation  being  from  plain- 
tiff's state-ent  of  the  case.) 
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Thin  not©  for  |7R0  wan  pail  sona  tine  prior  to  Decem- 
ber M9  If:  ll,  which  was  prior  to  the  beginr ins  of  the  suit  in 
question. 

At  the  time  of  the  trial,  plaintiff  introduced  the  note 
in  evidence:  objection  Baa  wade  to  the  receipt  of  the  note  in 
evidence,  ;.n  the  ground  that  accordin  -  to  its  torn*  the  note  had 
not  yet  matured,  and  that  action  on  the  aaid  note  had  been  pre- 
maturely brought;   which  objection  was  overruled. 

Plaintiff  also  offered  in  evidence  a  conversation  had 
with  defendant  at  tho  time  the  said  note  *as  ,<?iven.   The  substance 
of  the  tsstlsiony  offered  was  that  the  plaintiff  had  said  to  de- 
fendant that  there  was  due  hi?n  frora  the  defendant  his  half  share 
of  the  profit  in  the  Valoh  real  ©utats  transaction,  and  which  was 
represented  by  t  a  aforesaid  note  for  $7h0:   that  there  ourht  to 
be  some  evidence  of  that  indebtedness,  as  death  mi>?ht  ensue  and 
plaintiff  would  have  no  evidence  thereof;   that  the  defendant  at 
first  demurred  but  finally  gave  the  note  in  question,  and  stated 
to  the  plaintiff  that  w  .on  the  deal  wao  finally  closed  and  as 
soon  M  the  note  for  $750  secured  by  "ort^a^e,  payable  on  or  before 
three  years,  wad  paid,  that  he,  the  plaintiff,  was  th^n  to  re- 
ceive ttii  half  shari*  of  the  profit,  and  that  it  iu  on  that  con- 
dition that  plaintiff  accepted  the  note  in  question*   objection  was 
made  to  this  testimony,  en  the  ground  that  it  tended  to  alte-r  or 
modify  or  cther-i'ise  change  the  contents  of  a  written  instrument; 
which  ob.le'tlon  was  overruled  and  the  evidence  reoeived. 

The  court,  in  its  instructions  to  the  Jury,  placed  thii 
evidence  beforo  thorn  and  Instructed  the  Jury  that  they  had  a 
ri^ht  to  consider  that  evidence  in  arriving  'it  «  vor  lict.   These 
instructions  al *o  were  objectec:  to  by  defendant,  but  the  objecti.n 
■aw  overruled;   i.e.  tha  court  refused  to  rive  Jnstructicna  as 
suggested  by  the  defendant,  to  the  effect  that  this  not  •  could  not 

be  sued  on  before  iti  maturity,  -  which  requeot  wa^  denied  by  the 

court. 


• 
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Plaintiff  contends  In  (support  of  the  judgment  of  the 
court  and  the  verdict,  that  the  court  was  warranted  in  receiv- 
ing thia  testimony  as  to  tho  conversation,  upon  the  tho  ry  that 
this  note  was  merely  evidence  of  an  oral  agraaaant  sad  9  betwoen 
plaintiff  and  defendant  as  to  the  payment  of  the  money  due  him 
because  of  his  assistance  in  the  Walsh  real  eatate  transaction; 
that  thia  conversation  stated  what  the  agreement  actually  was. 
We  oar-not  see  how  thlB  theory  can  be  maintained,  in  view  of  the 
statement  of  claim  filed  by  plaintiff  in  the  court  belo.v. 

in  the  state  maat  of  claim,  nowhere  cl  03  it  appear  that 
the  note  is  merely  evidence  of  a  parol  a^roement.   Tho  opening 
words  of  the  statement  of  claim  indicate  the  basis  uoon  which  the 
suit  was  brought,  which  words  are,  "that  plaintiff's  claim  is  for 
$375  due  upon  a  note  payable  on  or  before  three  years  from  its 
date,  April  14,  ion,  and  in  words  and  figures  fallowing. "  Then 
follow  the  exact  words  of  the  noto  ai  heretofore  pi von.   In  the 
course  of  th^  statement  of  claim,  mention  is  made  of  tho  fast 
that  there  was  an  understanding  and  ar.ree-ent  that  when  the  afore- 
mentioned mortfa^o  had  been  paid,  the  $37S  note  would  be  due  and 
payable;  and  also,  that  the  said  note  had  been  paid  and  the  -;ort- 
/age  released.   The  ttatanaitt  of  claim  clearly,  therefore,  in- 
dicates that  this  action  is  not  based  upon  a^y  parol  agreement  of 
which  the  note  was  simply  an  evidence  of  his  interest  in  the  note 
for  £7n0,  but  rather  this  note  for  \9f&   itself. 

tb»   defendant  in  his  affidavit  of  aarita  clearly  sets 
out  tho  fact  that  the  action  could  not  be  maintained  because  the 
note  set  out  in  plaintiff's  statement  of  claim  was  not  yet  due  and 
that  therefore  the  action  *a.«  prematurely  brought.   The  affidavit 

of  merits  also  denied  t^e  fact  that  there  vafl  an  understanding  9*,«h 
as  la  claimed  by  plaintiff.   Tha  deferdart,  durin ~  the  course  of 
the  trial,  of fere  J  testimony  to  that  effect.   Plaintiff  did  not 


r©-atate  hia  ftlala  or  aak  to  anftisd  it,  but  went  to  trial  upon 
this  statement  of  claim  and  affidavit  of  merits,  fhi   basis  of 
th  plaintiff's  ftlala  therefore,  in  our  opinion,  under  the  issue 
presented,  iu  the  not©  in  question. 

If  this  had  been  a  auit  In  the  Superior  or  circuit  court 
and  the  declaration  had  set  out  the  facta  set  forth  in  the  state- 
ment of  claim,  a  demurrer  tc  that  declaration  would  have  raised 
the  same  question  as  was  raised  by  the  affidavit  of  merits  filed; 
and  would  have  -  or  at  leaat  ahould  have  -  been  sustained.   There 

being  no  auoh  provision  in  the  uniclpal  court  procedure,  the  de- 
fendant raised  his  objection  at  the  earliest  opportunity  by  ob- 
jecting to  the  receipt  of  the  not©  inSB  evidence?  and  also  further, 
by  objecting  to  the  admission  of  the  evidence  with  referenoe  to 
the  conversation  had  at  the  time  th©  note  was  given. 

The  note  was  not  uncertain  in  its  language,  nor  vague: 
and  it  dearly  stated  a  definite  amount  to  bo  paid  and  a  definite 
time  of  payment,  and  therefor**  ma  regular  in  form,   her©  was  no 
evidence  of  fraud,  deceit  or  ad  ft take  is  the  making  of  the  note. 

Plaintiff  rellea  upon  the  testimony  offered  and  received 
by  the  court,  to  vary  the  tors*  of  thia  writton  instrument,  which 
we  have  heretofore  held  was  made  the  basis  of  the  action  by  the 
plaintiff  in  his  statement  of  claim.   Shla  la  a  suit  at  law,  and 
If  the  note  which  represented  the  agree* ant  of  the  parties  did  not 
truly  ao t  forth  the  agree  ent  arrived  at,  and  there  wau  either 
fraud  or  mistake  or  deceit  practiced  by  the  defendant  in  making 
the  fctPM  of  hia  note  contrary  to  the  agreement,  the  plaintiff's 

remedy  would  be  in  a  court  of  equity. 

We  think  it  pertinent  tc  make  thia  observation  with 

reference  t:  the  oaae  at  bars   Plaintiff's  olaisa  ia  for  one-half 
of  the  profit  realized  by  the  defendant  in  the  ;;alsh  real  estate 
transact ion,  for  aervioea  rendered  the  defendant  by  the  plaintiff 
in  and  about  that  transaction.   i'his  profit  waa  evidenced  by  the 


not©  for  |7W  assured  by  nertgega  payable  on  or  boforo  three 
years.   rhe  obligation  to  pay  thia  "750  existed,  and  the  evidence 
cf  that  obligation  was  in  the  hanrla  of  the  defeiiart,   ;y  the 
giving  of  tbie  note  for  |879  payable  on  or  bofore  three  yeara, 
the  defendant  waa  bound  to  pay  tho  plaintiff  that  amount,  irres- 
pective of  the  fact  whether  or  not  defendant  received  payment  of 
the  |?&0  note,  i.e.  an  fur  a^  the  note  in  question,  viz:  for  f?SO$ 
evidenced  the  agreement  between  the  parties.   Had  this  note 
matured  and  the  defendant  had  failed  to  pay  the  note  at  ita  matur- 
ity, viz*  throe  years  after  its  date,  April  K,  1  11,  and  the  plain- 
tiff had  instituted  proceedings  agalnet  the  defendant  upon  this 
note,  and  had  the  defendant  presented  the  defenae  that  the  not© 
was  to  have  been  paid  out  of  the  proceeds  collected  by  the  defend- 
ant on  the  |71I0  note,  and  had  tho  defendant  in  support  of  thia  con- 
tention offered  this  identical  p»>.rol  evidence,  we  believe  it  would 
have  been  promptly  objected  to  by  the  plaintiff,  and  properly  so. 

Plaintiff  presents  two  propositions  which  he  contends 
c  ntrol  the  Issues  of  the  aaeei   firot,  that  the  law  prohibiting 
the  adiaiaaion  of  evidence  of  a  contemporaneous  verbal  agreement 
does  not  apply  to  eaeee  in  which  it  would  be  a  fraud  on  one  of  the 
parties  to  the  instrument  to  apply  the  rule.   Cha  authorities  cited 
on  thia  point  are  all  of  foreign  Jurisdiction.  A  consideration  of 
these  caaea  shows  the  facta  to  be  different  from  the  oaae  at  bar? 
the  contrary,  the  facts  in  tho  case  at  bar,  in  our  opinion,  do 
not  per-it  the  application  of  the  principle  contended  for. 

Plaintiff  then  contends  that  ahen  a  written  instrument  ie 
incidental  to  an  agreement,  the  whole  transaction  nay  be  shora  by 
parol;   and  on  thia  point  oites  several  authorities,  among  ehleh 
are  tso  from  our  MB  State*   Upon,  that  point  we  h:ive  already  hold 
that  the  plaintiff  in  thia  ca:e  aid  not  bane  his  claim  upon  ■  parol 
agree. ent,  but  baaed  it  upon  the  fcerM  of  a  written  instrument,  ■hlo* 
he  endeavors  to  alter  by  offering  evidence  ae  to  a  parol  agreement. 
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Iho  law  favor3  tr.e  1'.  corporation  Into  written  contracts 
of 
or  proniaaory  notefAthe  agreement  of  the  parties,   if  the  agree* 

-sent  had  bean  such  as  plaintiff  contended  for,  it  would  hav^  been 

an  easy  matter  to  have*  had  the  note  evidence  such  agree-e^t:   and 

notes  evidencing  such  agreements  have  received  tine  and  again  the 

sanction  of  oijr  courts.  Many  eases  can  be  cited  on  tria  point. 

;?ef  however,  refer  to  only  one,  that  of  .:0c  arty  v.  Howell,  SA    ill. 

,  which  case  has  been  cited  favorably  in  many  later  decisions 

in  our  own  itate. 

Defendant  has  cited  nany  authorities  in  support  of  his 
contention  that  the  note  should  not  have  been  received  in  evidence 
beoauae  on  its  face  it  had  not  yet  matured:  and  of  hi  a  further 
contention  that  parol  evidence  offered  should  have  been  excluded 
because  it  was  an  endeavor  to  modify  or  alter  the  terria  of  a  v»ritton 
instrument  by  parol  evidence.   There  ia  nothing  in  t*e  facta  of 
this  oase  which  rnalrea  it,  an  exception  to  the  principle  laid  do#n  in 
the  many  authorities  cited  by  the  defendant. 

There  was  an  additional  item  in  the  plaintiff's  claim, 
based  upon  ocrrrdsiiions  due  to  the  plaintiff  from  defendant  because 
of  another  real  estate  transaction.   Lrror  s%a   assigned  upon  the 
instruct iona  given  by  the  court  with  reference  to  that  itef..   rho 

r.ent  in  this  case  was  for  |4&£«50.   .ho  Item  of  plaintiff's 
claim  covered  by  the  note  waa  for  |S7S«   Inasmuch  ae  ire  are  of  the 
opinion  that  thG  court  below  erred  in  its  rulings  and  instructions 
with  reference  to  the  note  item,  it  ia  unnecessary  for  us  to  pass 
upon  the  errors  assigned  on  this  additional  item  in  plaintiff';.1 
claim. 

, or  the  reasons  hereinabove  assigned,  the  ease  will  be 
reversed  and  remanded  to  the  Municipal  court  for  further  proceedings 
not  inc.. ns\ stent  *ith  the  views  herein  stated. 
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OIIY    OF  OBXGA  !Q. 

"efondant  In  f2rrox»| 
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)  of  a 

aaintiff  in  Error.     ) 

189  I.A.     0 

..    JO     fXOH   PA.^    DJSLlV^aSS    ,  ti£   OPIHIOS    09    rflg    COURT. 

This  la  a  qua ?.i -criminal  action  brought  by  the  3ity 
of  Chicago,  defendant  in  error,  hereinafter  referred  t  i  is  the 
- ilaintiff ,  sgalnet  Prank  i.  Seraghty*  plaintiff  Ln  error,  here- 
inafter referrad  to  as  the  defendant*  charging  the  defendant 
with  making,  elding,  countenancing,  and  isolating  *  -  talcing  an 
Uqnroper  noise,  riot  end  disturbance,  breach  of  the  peaee,  -to., 
contrary  to  and  In  violation  of  section  8012  of  th        'ode 
ef  l  li. 

'"he  facta  in  the  case  fchcw  that  the  defendant,  whc 
an  employee  of  the  Chicago  Guaranty  Surrey  company,  on  nun   , 

il  19,  1911*  wee  engaged  in  making  a  survey  for  th-:  eta 
v.:.  Is  railroad,  running  a  line  on  Canal  street  froe  Pweift!  street 
to  arroll  avenue*  i?e  ems  the  civil  engineer  in  charge  of  the 
instrument  and  chain^en. 

Between  8s50  and  4:00  o'clock  on  the  aft-      ef  that 
day,  tfiey  were  err<oloyed  en  Canal  street  between  orroe  and  Ali- 
son atr-'eta.   It  was  about  thle  tine  t3         ■    :  *a«  :aade  by 
v,  j.  ;<illery,  a  lieutenant  of  oolloe  for  the  'ity  of  Shleaxjo* 
who  alee  elgned  the  complaint  on  which  the  defendant       Id* 

After  the  arrest  was  made,  the  defendant  called  upon  the 

other  ".on  in  hi  a  gam*,   to  accompany  bin  to  the  DO  I  Plain       et 
3tation,  where  the  three  oth^r  men  were  alee  place         •■  't. 
About  7 j 40  th«t  night  all  #ere  released  on  bail  and  varo   inferred 


that  the  oaae  would  be  hoard  t>ft  next  aorning  *t  r<  o'clock, 
defendant  at  that  time  lived  in  Lake  Bluff,  a  suburb  cf  CM.fi 
more  than  twenty  miles*  awav. 

The  next  ~ornirr  defendant  and  the  three  other  frier,  at>- 
POd  in  court,  ani  whan  the  cp.se  was  callsd,  defendant  asked 
for  a  continuance  upon  tha  ground  that  he  hadn't  h°.d  time  to  en- 
gage a  lawyer?  whereupon  the  court  stated  to  him  that,  he  did  not 
need  a  lawyer  and  ordered  that  the  caao  proceed.   rhera  was  no 
attorney  there  repreaentlr./r  either  the  defendant  or  any  of  the 
other  men.   The  case  proceeded,  and  the  only  witness  call  J  by  the 
plaintiff  aaa  :.  •/.  Taller/,  the  aforesaid  lieutenant  of  police. 
the  statement  of  fucta  certified  to  by  the  trial  Judga  acta  forth 
hi a  testimony  aa  follows: 

■Z  was  down  on  Oanal  and  "adison  ..itrcet  at 
coree  ?*tt«  yeaterda:/,  and  there  had  been  eoaplalnti 
put  In  about  aorae  surveyors  knocking  dovm  and  throwing 

i  off  of  aidewalVf  an  s  i  wltnaaasd  the  earns,  thereupon 
I  arrested  this  man  (indicating  the  defendant,  Prank  J. 
laraghty)  and  vaa  aoxrj  I  bad  to  do  so,  baoause  hie  bro- 
ther is  a  per^onrtl  friend  of  nine.   This  dafandant  said, 
ha  vaa  working  for  •  •■■        ,  lllwaukea  •  >t«       til- 
road  "o^pany,  and  la  the  meet  vindictive  mar.  I  ever  saw." 

No  other  testimony  was  introduced  on  be'  alf  of  the  plaintiff. 

Defendant  then  teat 'fled  that  while  at  aork*  the  first 
thing  that  attracted  hi  a  attention,  wac  a  war  sayii  ,    c*  your 
credentlale,  ■  and,  turning  around,  he  saw  this  man  talking  to 
KOger  iieoonbe,  one  of  defendant's  assistants;   tnat  he  then  turned 
away,  and  a  sonant  later  heard  the  rereard,  H I  will  show  you:" 
whereupon  defendant  turned  and  said  to  the  nan*  "what  will  you  do?" 
and  the  man  replied,  "who  are  you  doing  this  for?"  and  dafandant 
answered,  ""one  of  your  business;"   that  thereupon  the  taan  grabbed 
the  aurv ying  instrument  aa  though  to  throw  it  into  the  street, 
whereupon  defendant  said,  "1  mill  have  you  arretted,"  and  turned  to 
call  a  policeman,  when  the  an  seized  him  by  tba  nook  and  declared 
he  was  under  arrest;  and  that  was  the  firet  time  ho  Informed  defend- 
ant that  he  was  a  lieutenant  of  police;  that  there  aaa  nothing  in 
bia  dreaa  or  outward  appearance  indicating  that  he  was  an  officer. 


■ 


■ 
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The  court  did  not  call  upon  the  other  men  to  ;*ive  testi- 
mony, and  fined  defendant  five  dollars  and  coats,  discharging 
the  other  ^en.   Jefendart  »aa  then  informed  that  unless  the  fine 
was  paid  he  would  he  sent  to  the  bridewell,   i'eferdi^t,  at  oroe 
informed  th*  court  be  wi  sbed  to  take  an  annoal  and  asked  what  the 
proper  procedure  was,  but  the  olsrk  simoly  told  defendant  that 
unless  the  fine  was  pntd  h«  arould  be  detained  and  eent  to  the  bride- 
well t   whoretjpon  defendant  paid  the  sum   of  |llt  whloh  ?aa  the  fine 
and  costs  in  the  pr«ooeedin#. 

OR  the  following  dayi  tin  16th  of  April,  deforciant  ap- 
peared in  court,  s-osomnaried  by  hia  ceunasl,  and  taked  the  oourt 
to  vacate  the  Judgment  and  grant  a  new  trial;   thia  motion  wa3 
continued  until  April  28,  on  ehtoft  date  the  trial  Judge  proceeded 
to  hear  the  aaid  reotlor.  The  court  refuaed  to  consider  the  affi- 
davits of  defendant  or  the  ruotlon  to  vacate  the  Jtad  paent  an  I  grant 
nam  trial,  but  gave  leave  to  file  thera  and  have  aa^e  become  :->art 
of  the  record  in  the  case.  The  motion  to  vacate  aaa  overrule t, 
ae  wae  the  -motion  for  a  ne/j  trial. 

n  'ay  B,  19 IS i  i  alsllar  motion  wae  again  ~ais,  baaed  on 
r  ja^e  affidavits,  an?  tha  court  again  r^fviaed  tc  sat  as  Ida  and 
vacate  the  Jlldgnent*  and  aleo  refused  to  rv%r*,   defendant  a  new  trial. 

:*ha  affidavits  presented  in  behalf  of  the  motion  tc  vacate 
the  judgment  n,n<l   grant  ■  new  trial  clearly  net  forth  that  if  the 
man  wv.o  were  with  defendant  at  the  time  h*>  was  arretted  had  been 
permitted  to  testify,  they  would  have  corroborated  the  testimony 
cf  the  defendant  at  the  tine  n"  the  trial. 

Bfendant  eontenda  that  the  *ettrt  erred  in  everralln  -  his 
■Otion  for  a  continuance  whereby  ho  was  not  ^We-1  an  opportunity 

to  preeent  all  of  hia  avideneej  furthermore ,  that  the  finding  of 

the  court  ia  -.-  Lnat  the  weight  of  the  ovid  er.ee  :r  and  the  court 
erred  in  refusing  to  hear  the  affidavits  in  support  of  hia  motion 
to  vacate  the  Judgment  and  grant  a  ne*  trial,  and  erred  in  overrul- 
ing }ilu  motion  for  a  new  trial. 
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rhe  record  In  this  case  shotvs  that  the  day  in  question 
was  ounday;   that  the  defendant  was  released  on  bail  at  7:40 
P.M.;   that  he  lived  many  miles  from  the  city,  and  was  compelled 
to  be  present  in  court  again  early  the  next  morning,  we  believe 
that  hi a  request  for  a  continuance  in  order  to  engage  an  attorney, 
under  tha  circumstances,  was  moat  reasonable.   The  court's  act  in 
denying  that  right,  and  saying  defendant  had  no  need  of  an  attor- 
ney's services  was  clearly  an  abuse  of  the  discretion  of  the  court. 
If  an  attorney  had  been  there  representing  the  defendant,  the  other 
men  who  were  arrested  and  who  were  present  at  the  tiwe  of  the  trial 
would  have  been  called  upon  to  give  their  testimony.  The  affidavits 
filed,  but  not  considered  by  the  court,  show  what  that  testimony 
would  have  been.  They  would  have  so  strongly  corroborated  the  de- 
fendant in  his  testimony  that  the  court  would  have  been  compelled 
to  discharge  the  defendant. 

We,  furthermore*,  arc  of  the  opinion  that  the  Judgment 
of  the  court  was  manifestly  contrary  to  the  weight  of  the  evidence, 
A  careful  reading  of  the  testimony  of  the  officer  does  not  show 
wherein  the  defendant  was  guilty  of  the  offense  with  which  he  was 
charged. 

For  the  reasons  hereinabove  assigned,  the  case  will  be 
reversed  with  a  finding  of  faots. 

I-'inding  of  facts  to  bo  incorporated  in  the  Judgment t 

The  court  finds  from  the  evidence  that  the  defendant  was  not 
guilty  of  the  offeree  charged  in  the  complaint. 
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Deforciant  In  Krror, 

VS. 
JONATHAN  BU8PK8, 


SCUIflCIPAL    30  -.' 
{  Of   S  IXCL 

Plaintiff  in  .rror,      ) 

189  I. A.     1 

S'iv  E  .  This  is  an  action  brought  in  the 

Municipal  Gcurt  of  Ohioago  by  the  R«  A,  Jells  Lumber  Ooroany, 

a  corporation,  defendant  in  error  and  hereinafter  referred  to 

as  the  plaintiff,  again*.-;  t  Jonathan  Dunfoe,  plaintiff  in  error 

and  hereinafter  r&fQW&d   to  M  the  defendant,  to  recover  the 

sura  of  tl23«7S  and  interest. 

This  suit,  the  plaintiff  sets  forth,  arises  out  of  a 

written  contract  or  evidence  of  indebtedness  stalled  by  the  said 

defenuant,  whereby  the  said  defendant  undertook  and  prosalso  I  to 

pay  the  plaintiff  on  denand  the  aura  of  |3JIS*79  with  interest 

worsen;   the  exact  language  of  the  said  writing  bslnn  Mi  follows: 

"iold  subject  to  our  inspection  only. 
o.  189  •"'.   0hlo«gO|  AGptember  19$    1999* 
Received  fron  i..  ;.    fall*  Unbar  Sow* 
.  9*  Jor.  QCUurk  and  g£nd  8ta»«  8743  "•■•t. 

lw  walnut* 

Phia   Iwfear  is  to  be    \4bJXi  ?^r    -'ft. 
(Sign#4  J.    D  Tif^er 

.ho  defendant  filed  an  affidavit -•*"  merits  wherein  hla 

defences  «era  aa  follows t 

irat.  That  said  suit  is  not  brought  on  sail  i tin  truant .,....- 

but  is  brought  or.  the  lurabwr .  »»entioned'  'Clieroln  and  Is  an  open 

account  barred  by  the  statute  of  limitations. 

Second.  That  tMo  defendant  newer  accented  said  lumber 

and  navar  received  sare. 

.Third.   ;hat  said  luraber  was  not  up  to  ,^r»de  and  was  re- 
fused by  defendant  upon  tender  to  him  for  that  reas  n  and  has 
nav^   Eton  accepted  6C  received  by  defendant. 

fourth.   ."hat  tda  defendant  rievor   signed  said  instrument. 


-o 


— :•  — 

i'his  oas.<  mm  tried  cnoo  bafore  in  the  Kunlslpal  court, 
from  a':ioh  an  ft$p«ftl  mm  tulren  to  this  court,  in  this,  as  In  the 
previous  trial,  tho  MH  was  tried  by  th>.t  court  without  a  Jury  and 

on  the  asm©  state-sent  of  oiaiw  and  affidavit  of  reorlta. 

In   tho  previous  case  the  court,  upon  the  first  point  raised 

t  in  the  affidavit  of  merits,  found  the  issues  for  the  defendant, 
J   and  fro«r.  the  Judgasnt  entered  against  the  plaintiff  an  appeal  was 

prayed,   *he  facta  with  reference  to  that  issue  presented  at  the 
\  the 

.previous  trial  were^sarae  a*  at  this  trial.  -Jertiin  facts  were  rot 

in  dispute,  haraely,  that  on  or  about  3epte?aber  19*  |899«  defendant 

A 
called  Velly  on  the  telephone  ar.d  stated  he  desired  a  wagonload  of 

walnut  lumber?   that  Veils  agreed  to  send  defendant  over  a  load  and 
that  the  price  was  $#8  p&r   one  thousand  feet;   that  en  ^©ptercbor  1", 
1  '£•?,  -.harlss  Lirdgren,  driver  for  the  plaintiff,  delivered  the 

i  of  lumber,  an  1  when  he  arrived  at  defendant's  yard  .vith  the 
lusnber,  he  had  with  him  and  gave  to  the  defendant  the  instrument 
set  forth  in  plaintiff 'a  statement  of  olaira,  which  99A  the  usual 
delivery  ticket  in  the  following  words  and  figures j 

"liolci  subject  to  our  Infection  only, 
No.  138S0«   Qhioago0  .September  r*,  1999. 

Received  frcM  d.  A.  -veils  Lumber  Jo., 
.  ff,  Jor.  alar*  and  aisnd  ots.,  27^     t. 
1"  walnut | ■ 

that  the  lumber  was  unloaded  in  defendant* a  yard:  th&t   after  same 

ted  been  unloaded  and  tallied  by  defendant's  draynan,  either  the 

defendant  himself  or  hia  talleywan  wrote  on  the  tic'-et  the  figures - 

*8748f"  that  thereafter  the  delivery  ticket  -.vara  returned  to  the 

driver  ulndgren,  by  the  defendant,  with  the  following  written  upon 
it  by  the  defendant:   "This  lumber  it   to  be  $4&*QQ  p&r   M  ft,"  and 

below  th*M  words  the  signature  "J.  Ounfee;"   that  tho  said  Ig-ndgrer. 

delivered  tie  said  ticket  to  -Veils?   that  the  lumber  had  novc*r  been 

paid  for?  and  that  this  suit  was  begun  within  ton  year-a  from  date 

when  the  cause  of  action  accrued. 


liei 
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.  here  mm  a  controverted  quo  a  tier,  of  fact  with  reference 
to  the  circumstances  under  which  the  lumber  was  left  at  defend- 
ant's yard.  On  the  one  hand,  It  Is  claimed  by  fell*  that  on  talk- 
ing to  defendant  over  the  telephone,  defendant  complained  that  the 
lumber  was  not  arorth  >J5,  but  that  he  oould  use  it  at  4'  :   that 
he  (tfella)  aaaented  thereto  and  told  him  to  have  the  driver  unload 
it.  lie  is  corroborated  in  hla  clais  by  the  driver's  testimony  to 
th-j   effect  that  defendant  told  the  driver  when  ho  arrived,  that  the 
lumber  **e  worth  only  §4$|  that  Velio  waa  called  on  the  telephone 
from  the  defendant *&   office?   that  defendant  had  a  conversation  with 
jlla  on  the  telephone  about  the  lumber. 

Defendant,  on  the  other  hand,  claims  that  he  refund  to 
take  the  lumber?   that  ba  had  no  agreement  with  v,'ella  over  the 
telephone  to  taks  the  lumber  at  |45|   that  he  ina true ted  both  lei Is 
Md  the  driver  to  have  the  lumber  taken  baoK  to  the  plaintiff's 
place  of  business;   that  the  driver  left  it  beoauao  he  hud  to  go 
elsewhere?   that  thereup  .-n  defendant  had  it  tallies!?   that  hi  never 
uaed  it;   that  on  moving  away  from  the  pre~ieaa  the  lumber  mm   left 
there;   and  that  that  was  the  laat  he  ha i  aeen  of  it. 

rhe  only  other  controverted  question  of  fact  in  the  case 
was,  whether  or  not  a  no*  lnvoioo  had  been  aent  from  plaintiff  to  de- 
fendant, showing  the  price  to  be  $43  per  one  thousand  instead  of 

per  one  thousand  feet. 

ME.  Ju..-I"  '   ■  * 

Following  tfaa  deciaion  of  the  .appellate  Court  in  the  pre- 
vious trial  of  the  MM9  case,  the  trial  court  below  found  that  the 
instrument  offered  in  evidence  HM  mvm  m   evidence  of  indebtedness 
in  writing  M  to  allow  an  action  to  be  Mklttt       r,  lor  r-.-otion  I', 

h.  BS«  &*  3.,  which  provides:   "Actions  on  borda,  promissory  notes, 
bills  of  exchange,  written  leases,  written  contracta  or  Other 


-A" 

evidences  of  indebtedness  in  writing,  shall  bo  commenced  within 

ten  years  next  after  the  oauoe  of  action  accrues,  m   *  ** 

Mr.  Presiding  Justice  Tridley,  in  passing  upon  that 

question  said: 

"«'e  do  not  agree  with  oounsal  for  defendant  in 
hia  contention  that  tha  Instrument  ia  'rasrely  a  receipt  evi- 
dencing performance  of  a  prior  executed  oral  contract. '  It 
la  something  QOr#«   After  defendant  had  had  hia  talis  wltfa 
Mill  over  the  telephone,  in  which,  as  above  stated,  defend- 
ant told  Wellcj  he  would  pay  »45  p»v   thousand  feet  for  the 
lumber,  and  in  which  Wells  told  the  defendant  that  defendant 
could  have  the  lumber  for  that  sura  por   thousand  feet,  defend- 
ant did  not  sorely  sign  his  name  to"  tha  delivery  ticket  and 
hand  tho  sane  to  the  driver,  but  he  wrote  on  said  ticket  the 
words  'this  lumber  ia  to  be  £45.00  per  H  ft. '  and  then  signed 
hia  name  underneath.  We  think  this  li  cnoh  an  evidence  of 
indebtedness  in  writing  as  ia  contemplated  by  the  statute. 
On  the  face  of  this  instrument  f*  find  the  names  of  both 
plaintiff  and  defendant,  the  subject-matter,  visx  2743  ft. 
1"  Walnut  luiaber,  the  amount  to  be  paid,  viz:  $4S«QG  per  U 
ft.  and  the  date  of  the  sale,  viz:  Jept.  1%  1099 ,  and  that 
the  lumber  t*old  has  been  received  by  the  def^ndart  on  the 

date  mentioned.  It  is  true  that  on  this  instrument  it  ia 
not  disclosed  when  the  lumber  is  to  be  paid  for,  but  the  law 
will  presume  in  such  a  ease  that  payment  is  due  at  the  time 
of  the  delivery  of  the  lumber,  ''-ets  v.  Albrecht,  82  111.  491." 

This  decision  »ao  dr. tormina tlve  of  the  first  point  raised  by  the 
defendant  in  hie  affidavit  of  merits. 

In  the  present  case  defendant  admitted  bating  written  the 
words,  "This  lumber  Is  to  be  $45   per  V<   ft,"  txpon  the  delivery 
ticket,  and  eleo  that  the  signature  on  the  ticket  below  these 
words  was  hia.  This  fact  at  ore©  disposes  of  the  fourth  point  set 
forth  &a   a  defense  in  the  affidavit  of  merits,  and  also  has  an  im- 
portant bearing  upon  the  second  and  third  points  therein,   i'his  ad- 
"defciior.  is  not  only  strongly  corroborative  of  the  plaintiff's  testi- 
mony as  to  the  character  of  the  telephonic  conversation  had  with 
the  defendant  at  tho  time  the  lumber  was  delivered,  but  ia  pointed- 
ly contradictory  and  irreconcilable  with  the  defendants  version 

of  ctfc&d  conversation*  When  V*  also  take  into  consideration  the 
further  corroboration  of  plaintiff's  testimony  by  that  of  the 
driver,  we  arc  of  the  opinion  that  the  court  *M  warranted  in  find- 
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ins  the  issues  raised  oy  the  defendant  in  said  second  and  third 
points  in  favor  of  the  plaintiff, 

Tha  only  question  remaining  ie,  whether  or  not  tns  court 
erred  in  allowing  intar<*Jt  upon   the  aaount  of  the  daisa,   rhlle 
we  appreciate  what  counsel  for  defendant  has  stated  in  the  course 
of  his  brief  as  to  the  fact  tn&t  the  large  amount  of  the  interest 
was  due  to  the  delay  on  th«j  part  of  plaintiff  Uj  bringing  hie  motion, 
yet  that  argument  is  not  controlling  here,  Aa  we  aee  it,  this  ia 
not  a  matter  of  dieeretion  for  the  trial  court  or  for  this  court, 
but  is  a  setter  that  is  governed  entirely  by  the  statute,  Rggg  its 
interpretation  by  the  courts  of  our  ">tate, 

Br«  Presiding  Justine  Sridlay,  in  hi;?  opinion  in  the  pre- 
vious case,  has  held  that  the  evidence  of  inio'ctsdneaa  in  writing 
was  in  affect  a  written  contract. 

Xhi;t  being  Uij  fact,  then  Jeoticn  84  Chap,  '.'-•,  H.  S,  of 
Illinois*  Applies.   ihis  sect-ion  persiia  recovery  ftf  interest  on 
sonoys  After  they  become  due  "on  any  bond,  bill*  prealssery  nets, 
or  other  instruments  of  writing.  »  9  ■»" 

Our  oupresne  Oourt  has  halt  that  interest  ney  be  recovered 
upon  a  contract  in  **ritln£  where  the  call  contract  had  been  per- 
formed ar.d  accepted*  in  this,   case  *«  are  of  fc&e  epiflior  that  the 
evidence  of  the  indebtedness  in  writing  relied  upon  by  plaintiff 
jceets  that  requirement.  Vhis  question  *&*  detendnvl  in  the  caos  of 
liauer  v.  Hndlay,  iiki£  111.  319,  8r,  Justice  v-'ilfcin  who  delivered 
the  opinion  of  the  court,  said  (p.  $SS)i 

"The  fifth  instruction  told  the  Jury  that  if  they 
found  for  the  nlalntlffs,  In  addition  to  the  amount  due 
they  ahculd  find  interest  at  tha  rate  of  five  per  cent/  froa 
the  date  it  became  due.   It  is  insisted  that  the  plaintiffs 
were  not  entitled  to  interest  at  all.  as  before  said,  the 
evidence  shows  the  contract  eae  in  writing,  end  the  finding 

is  that  it  had  been  etafeetentiaUr  performed  end  accepted  by 

the  aopellant.  The  account  was  due  and  unpaid,  and  there- 
fore," under  the  express  provisions  of  the  statute,  the  ap~ 
pellant  waa  liable* for  interest," 

Finding  no  reversible  error  in  the  record,  the  judgment 
of  the  municipal  dourt  will  be  affiled,  —•«-■■. 
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HU  J&STIC2  ?/,'!  OSLITSI      •  OPINION  GA  fHit  ACU:  .  . 

This  ia  an  action  brought  by  vinfield  Aoott  Dodge,  de- 
fendant in  error  and  hereinafter  referred  to  ae  plaintiff,  against 
the  Chicago  City  Railway  Oorapany,  plaintiff  in  error  and  herein- 
after referred  to  as  defendant,  for  injuries  sustained  by  hi®  in  a 
collision  between  the  wagon  which  plaintiff  «as  driving  and  an  east 
bound  iioct-A-43rd  street  car,  on  "arch  $St    II.:,  at  about  0*46  in 
t  o  evening,  at  a  point  about  midway  between  street  Interegetiona. 

The  Jijry  found  in  favor  of  the  plaintiff  and  assessed  the 
damages  in  ths  suia  of  v5^0,  upon  shich  verdict  Judgment  Wfca  entered 
by  the  trial  court. 

Defendant  in  its  statement  of  tha  case  sets  forth  four 
points  upon  which  it  relies  for-  securing  a  reversal  of  tbo  Judgment; 

i-irst.  That  plaintiff  saa  guilty  of  contributory  negligence. 

Aeoond.   .here  was  a  failure  to  prove  the  deferdant  negli- 
gent aa  charged  in  the  statement  of  claim* 

rhirdi.   The  verdict  and  f&tygmemt   ia  against  the  clear  weight 
of  the  evidence. 

fourth,  The  court  oosnesitted  prejudicial  error  in  ruling 
upon  the  admissibility  of  testimony. 

o  error  is  assigned  to  any  ruling  of  the  court  in  the 
ad  ission  of  tha  evidence  and  no  objections  «er©  iaade  to  the  charge 

of  thv  court;  in  fact,  the  argument  of  the  defendant  is  devoted 

to  the  proposition  that  the  verdict  ia  not  justified  by  the  evidence 

first,  because  the  plaintiff  was  guilty  of  such  contributory  negli- 


. 
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genoe  as  prohibits  hia  recovery*  and  second,  there  was  no  negli- 
gence in  ttM  MHMgMMRHl  and  operation  of  the  car, 

A  determination  of  tiils  proposition  involves  a  -Hscussien 
of  the  evidence. 

Plaintiff  was  the  principal  witness  on  his  own  behalf.  He 
testified  that  on  the  evening  in  question  .he  had  loaded  hia  sagan 
in  the  bam  of  hia  eisployer;   that  the  wagon  was  a  box  wagon 
weighing  about  3950  lbs.;   that  the  box  part  of  the  wagon  was  about 
14  ft*  long,  and  the  tongue  about  10  ft,  long,  -  waging  84  ft. 
eversil;   that  the  load  on  the  wagcn  welched  about  7500  lbs.? 
that  the  h&rn   in  which  the  wagon  was  loaded  is  situated  on  the  south 
aide  of  Hoot  street,  midway  between  Wallace  and  Butler  streets, 
and  sets  back  about  4tf   ft.  frore  the  building  line;  that  or,  either 
3lde  of  the  open  space  in  front  of  the  bam  there  are  dwellings 
extending  up  to  the  sidewalk;  that  this  wagon  was  to  be  driven 
to  another  bam  of  the  employer  of  the  plaintiff,  which  barn  is 
situated  so  that  when  plaintiff  left  the  tracks  in  front  of  the 
bam  he  had  to  turn  west  in  order  to  reach  his  point  of  destination: 
that  at  a  quarter  of  ten  he  took  hia  seat  on  the  box  of  the  wagon 
ani  drove  straight  north  out  of  the  barn?   that  when  his  wagon  was 
still  on  the  sidewalk  and  bis  horses  were  in  the  space  south  of  the 
south  rail  of  the  east-bound  track,  the  horses*  heads  being  about 
five  or  six  feet  fro1"  the  rail,  he  turned  and  looked  in  either 
direction  for  the  approach  of  a  oar  and  saw  one  approaching  fro^ 
the  west,  east-bound,  at  Wallace  street;   that  the  street  in  front 
of  the  barn  and  in  the  Issaedlate  vicinity  ■&*  covered  with  snow, 
and  immediately  adjacent  to  the  end  of  the  sidewalk  the  srow  was 
piled  up  about  two  feet  high  and  tso  or  three  feet  wide,  Mai  that 

the  atreet  MM  in  a  alippery  condition;   thiit  after  see inn  the  car 
500  feet  away  he  proceeded  in  a  northerly  direction  with  the  in- 
tent, on  of  turning  west;   his  testimony  on  that  point  being  that  he 


. 
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droye  "right  straight,  tm   far  aa  I  could,  for  tonsafte  the  swing?* 
that  when  the  oar  struck  hi ■  wagon  He  was  knocked  down  and  landed 
on  hiu  head  between  the  horses?  an:  that  thereafter  ho  knew 
nothing  until  he  w&a  in  the  "bam  fsp&m   which  he  had  started,  ssher© 
he  had  been  carried  Irsaediately  after  the  accident. 

Another  witness  on  behalf  of  the  plaintiff,  -  a  jaan  by 
tho  narra  of  O'Qrion  -  testified  that  he  was  on  the  car  in  question; 
that  he  had  gotten  off  at  the  alley  between  Wallace  atreet  and 
where  th©  barn  is  located,  a  distance  of  about  155  ft*  ws^t  or  the 
barn:  at  that  tiias  the  car  MM  going  pretty  nearly  full  speed 
fths  Bsotorman  testified  that  the  maximum  speed  of  the  car  was  ll 
or  12  ^iles  per  hour?  )  at  that  tine  he  noticed  the  war-on  crossing 
the  tracks,  and  that  its  front  wheels  were  on  the  ea;tbound  track, 
namely,  the  one  upon  which  the  car  was  approaching*  He  also  testi- 
fied that  the  car  struck  the  wagon  on  the  hind  end» 

Another  witnass  offered  by  the  plaintiff  was  a  BU  by  the 
na*se  of  Lalb,  alao  a  passenger  on  the  car  in  question,  and  who 
at  the  fclae  of  the  accident  was  on  the  front  platform*  Sfl  said  he 
saw  the  sagoa  when  the  car  ara;3  still  at  Wallace  street?   that  aa 
the  Qmr   approached  the  wagon  it  was  going  fast;  that  the  wotor- 
isan  in  no  way  changed  its  speed  before  it  c truck  the  wagon?   that 
it  hit  the  hind  portion  of  the  wagon* 

Defendant  plaeed  upon  the  stand  th©  motoman  and  t«o  wit- 
nesses who  were  on  the  front  platform  or  the  ear  with  ths  ieotoman. 

The  sotorsi&n  testified  that  he  stopped  hie  car  at  Wallace 

street  to  take  on  passengers;  that  h&  then  continued  eaat,  and 
at  the  tisse  he  first  saw  the  wagon  his  car  roe  traveling  at  a  n-p&ed 
of  about  10  railes  per  hour?  and  h*  further  testified  that  when 
he  first  saw  the  wagon,  the  horses  were  about  IF  ft*  south  of  the 
walk* 
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Root  street,  which  runs  east  and  west,  &%   this  placa 
is  40  -feet  aide?  the  distance  frorrs  the  aidesaife  to  the  east- 
bound  track  is  about  13  feetT^fhe  sotoman  testified  that  when 
he  first  saw  the  horses  at  that  place,  vis:  16  feet  aouth  of  the 
HJLkg  hie  car  was  about  3r5  or  4@  feet  a«ay;  fchsr-orhor  tso/^itnesraos 
for  the  defendant  also  testified  tls&t  I      ./  first  saw  the  oagety 
the  ©ar  sas  55  or  40  feet  asay.  Gns  of  the  olt&oossa  placed  the 
heads  of  the  horasa  at  that  time  10  or  12  feet  south  of  the  east- 
bound  trac?»  while  another  vitsose  placed  then  almost  as  near 
the  track./  The  ssotorraan  did  not  state  Just  where-  the  wagon  was 


struck?   the  othur  sritnesses  aore  not  certain,  but  placed  it  fur- 
ther in  front  than  the  hind  whesli\  ' 

Defendant  contends  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  for  t*o  reasons?  firat,  in  going  upon  the  tracks 

after  seeing  a  oar  300  feet  away,  and  second,  having  aesn  the  car 

he 
and  having  proceeded  on  the  tracks, Adid  not  look  again?  arguing 

that  if  he  had  he  *ould  have  seen  the  car  approaching  and  could 
have  urged  the  horaee  onward  so  as  to  get  out  of  the  path  of  the 
Moving  oar?  that  not  ha vim:  done  so,  he  was  net  exercising  or- 
dinary care  for  his  oan  safety;  and  that  though  the  defendant  «as 
guilty  Of  negligence,  this  action  on  the  part  of  the  plaintiff  con- 
tributed to  the  accident*  therefore  he  cannot  recover. 

the  jury  by  their  verdict  found  that  the  plaintiff  was 
in  the  axerciae  of  ordinary  ears,  and  thtit  the  defondant  sea  guilty 
of  the  negligence  as  charged  in  the  plaintiff's  statement  of  claim. 

Were  the  Jury  warranted  in  coining  to  that  conclusion  fron  the  evidence 

we  will  first  consider  ths  defendant***  contention  that 
the  plaintiff  sraa  not  in  the  exercise  of  ordinary  care. 

It  is  one  of  the  agreed  facts  in  the  case,  that  the  dis- 
tance from  Wallace  a treat  to  tn©  scene  of  the  accident  »as  300 
feet,  aheri  the  plaintiff  drove  hie  wagon  out  into  the  street,  with 
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the  horsss  tiqgt   the  south  rail  of  the  east-bound  track,  the 
oar  saa  then  at  ...'allaas  street,  300  feet  away?  It  was  not  a  oar 
cosine  at  a  fast  rats  of  speed  that  ha  aa*?,  but  a  oar  starting  to 
co.*^e  on  slowly,  because  all  of  the  sltneaae-s  of  ths  defendant  so 
testified,  The  motorcar?  and  the  driver  of  the  wagon  were  In  pl*»in 
view  of  each  other.   The  horaee  at  this  tirae  were  pulling  a  load, 
including  the  weight  of  the  wagon,  of  nearly  six  tons.  Plaintiff 
continued  to  drive  ahead,  and  had  alssost  el  oared  the  truck  with 
hiy  hind  wheel  when  his  wagon  was  struck  by  the  ear»  He  was  law- 
fully upon  the  street  at  the  tlse.   hen  he  started  to  cross  the 
track  the  car  was  alnjo^t  a  half  blosk  away,  The  condition  of  the 
street  was  such  that  he  had  to  use  the  track,  Snow  way  pile;!  on 
either  aide  of  the  street,  and  the  entir«  roadway  was  slippery. 
Under  these  eircissstanoes  hi  a  attention  »ig&t  reasonably  be  ex- 
pected to  have  been  given  to  the  horses  in  raaintaininrr  ft  footing 
BBd  prep&rly  guiding  theis.  Can  wa  say,  as  a  jaatt^r  of  1ft**  that 
twelve  minds  cannot  reasonably  differ  aa  to  whether  or  not  a  san 
in  the  exercise  of  ordinary  oare  would  have  done  ft*  plaintiff  did 
on  the  night  In  question?  le  believe  not;   in  fact,  if  sa  did, 
we  sould  be  invading  the  province  of  the  Jury*  In  the  case  of 
Chicago  ft  Joliet  By,  Oo.  v.  aanlo,  220  111,  5S0,  5§8f  the  court  said? 

*It  seers  to  us  Impossible  that  there  should  be 
a  rule  of  las  ftft  to  what  particular  thin.:"  a  person  la 
bound  to  do  for  his  protection  in  the  diversity  of  cases 
that  constantly  arise,  and  the  question  what  a  reasonable, 
prudent  person  sould  do  for  hiss  o«m  safety,  anftftr  like  cir- 
cujastarioes,  met  bo  left  to  the  J:ry  ho  one  of  fact.  Negli- 
gence does  not  beooiae  a  question  of  law  alone  unless  the 
acts  constituting  it  are  of  such  a  character  that  ail  reason- 
able raen  -ould  concur  in  pronouncing  them  so.* 

Many  oa*es  have  been  cited  by  counsel  for  either  side, 

and  defendant  relios  in  the  sain  on  the  MM  of  Lee  v.  0»J.  Ry.  Jqt^ 

ISff   HI.  app.  51H.   :'he  facte  in  that  oas©  are  not  sitrdlar  to  those 

in  ths  case  at  bar. 
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fhe  oase  of  v.U.T.  Go*  v.  Jacob son,  217  111,  408,  has 
been  oitodl  by  both  plaintiff  and  defendant:  however,  It  is  a 
case  that  distinctly  favors  the  contention  of  the  plaintiff. 
In  that  case,  as  in  this,  the  accident  occurred  in  the  middle 
of  the  block  between  Intersections,  The  contention  of  the  defend- 
ant in  that  ease  was,  that  the  plaintiff  had  testified  that  when 
he  turned  hie  horses  onto  the  track  he  knew  the  oar  would  inevit- 
ably have  to  strike  the  wagon  unless  the  motorman  slowed  down  or 
stopped  the  car;  and  the  court  stated  that  certain  parts  of  the 
testimony  of  the  plaintiff  might  justify  auch  inference-   iho  court, 
however,  further  said: 

■  'ut  appellee  (i.e.  plaintiff  below)  also  testi- 
fied that  when  he  turned  his  team  to  cross  the  track  the 
oar  wae  about  on^  hundred  feet  east  of  Whipple  atreet: 
that  said  street  was  about  two  hundred  feet  east  of  him, 
and  that  he  thought  he  had  time  to  get  aoross  the  track. 
He  was  bound  to  exercise  a  reasonable  Judgment  in  view  of 
all  the  circumstances,  and  th©  court,  in  passing  on  the 
motion,  was  required  to  consider  all  the  evidence,  includ- 
ing the  distance  of  the  car  from  th®  wagon,  the  rate  of 
speed,  and  all  the  circumstances*  $0  cannot  aav  that  in  ao 
considering  it  the  evidence  necessarily  led  to  but  one  con- 
clU3lon,  but  99   think  that  the  luestlon  whether,  under  all 
the  circurastanoes,  appellee  believed,  upon  reasonable 
grounds,  that  he  Bad  time  to  $et  across  the  track  before 
the  oar  would  reach  him,  was  proper  to  be  submitted  to  the 
Jury." 

The  facta  in  the  case  Just  cited  are  more  favorable  to  the 
contention  of  defendant  than  are  the  facta  in  the  case  at  bar, 

defendant  further  maintains*  that  plaintiff  failed  to  prove 
it  guilty  of  negligence  a®  charged  in  his  statement  of  claim.  \?a 
have  fully  set  forth  the  facts  testified  to  by  plaintiff  and  his 
witnesses. 

Let  us  further  take  into  consideration  the  situation  pre- 
sented by  defendant's  testimony.  The  raotorman  stated  that  when  he 
firat  saw  the  wagon,  the  horaea  were  17  feet  south  of  the  walk,  at 
which  titae  his  oaruaa  35  or  40  feet  away  and  going  at  a  speed  of 
about  10  miles  per  hour.  He  would  have  the  Jury  believe  that  the 
plaintiff  drove  his  wa&on,  measuring  84  feet  overall  at  a  walk, 
from  the  point  where  the  motorman  first  saw  him,  across  the  walk, 


'    ■  j 

tern 

X  Id M 

■    r! 


■- 

►  artJ    XIa 


■ 


'  •roib  Ylilftlalq 


-7- 

aorosa  the  pavaeattt  cf  tno  street  south  of  %'m  ©aat-baimd  track, 
across  the  east-bound  traci  itself,  and  nesrly  clear  that  track, 
-  and  that  srhile  he  was  geSfig  thie  distance,  at  a  valfe*  *^hich  la 

ly  40  or  >:0  feat,  this  oar,  &Xttoo%*gh  it  bad  slovad  down 
to  feur  silo*  per  hour  at  fch«  tise  of  E&a  collision,  *ent  only  815 
or  40  fo«t.  The  Jury  reay  well  have  doubted  the  reasonableness  of 
raoh   theory. 

?hl^  question  of  the  defemler.t fa  negligence,  us  vail  as 

question  of  whether  or  not  plaintiff  saa  la  ths  exercise  of 
ordinary  care  -it  the  tiree  of  the  accident,  sjore  clearly  questions 
of  fact  for  the  jury  to  determine.   The  court* s  charge  fully  pre- 
sented to  the  Jury  the  la«  &a  applied  to  the  facts*  ffd  oamot  aay 

or  fact, 
ss  a  sattar  of  law*  that  the  vsrliet  of  the  Jury  «&s  ra&sifeatly 

contrary  to  the  aaigttt  of  the  evidence. 

-'indlns  no  reversible  error,  the  Judgment  of  the  .".unlsipal 

will  be 
Court  fa  affirmed. 


AFFIRMED. 
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JiAiv  :."  I  0?  ESI  QASS.   This  is  an  action  brought  In  the 
lioipal  Court  of  Chicago  by  B.  'i.  3ent,  appellee  an  I  herein- 
after referred  to  as  plaintiff,  against  3a~uel  Clade,  appellant 
and  hereinafter  referred  to  mi  defendant,  ^o  recover  a  balance 
claimed  to  be  due  from  said  defendant  on  a  contract  for  the  con- 
struction of  a  house  in  highland  Par> ,  Illinois. 

Plaintiff *a  statement  of  claim  begins  ae  follows: 

"Plaintiff  *s  clainj  is  for  the  amount  due  upon  a 
certain  contract  between  the  plaintiff  and  ths  defendant, 
providing  for  the  erection  by  the  plaintiff  of  a  certain 
houtje  for  the  defendant,  said  houae  being  situated  in 
aland  Park,  Lake  County,  Illinois.* 

rh©  contract  is  then  let  out  in  full.   Phte  statement 

aloo  setfc  forth  the  contract  price,  the  pmjwmtm   jaade  thereon, 

the  claim  for  extras:  salting  a  tot  si  of  |  1117.19  which  plaintiff 

Blaise  there  Is  dm  him  from  defendant.   .'he  statement  of  claiis 

ends  as  follosa: 

"And  the  plaintiff  fjrther  sa?s  that  on  13th 
day  of  June*  l&'OO,  an  account  na  had  between  the  plain- 
tiff and  the  defendant,  and  that  it  eras  a^r«ed  that 
there  saa  due  t®  the  plaintiff  fros  the  defendant  the 
■lia  of  |BSl«5Qf  which  naid  amount  defendant  then  and 
there  agreed  to  pay." 

/he  affidavit  of  the  plaintiff  attached  to  the  etateaent 
of  olaln  aeta  forth  the  amount  aa  £933.09. 

defendant  filed  an  affidavit  of  merits  and  set-off:  -he- 
^Snled)  that  there  Baa  any  sum  *hataoever  due  plaintiff:   maintains 
that  he  had  performed  his  part  of  the  contract,  but  that  plaintiff 
had  failed  in  his  duty  aa  provided  by  the  contract,  In  that  ho  had 
constructed  the  house  negligently  and  in  an  improper,  inefficient, 
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unsafe,   unworkmanlike  and  insanitary  nmrm&r,   ftgroishisg  poor, 

low-^rade,  improper  and  aeoond-olaaa  material,  without  regard 
to  the  plana  and  specifications,  to  the  da^are  of  the  defendant 
of  |£$57«&S« 

_  Defendant  deni ad  that  he  had  struck  an  account  with 
plaintiff  on  June  IB,  1909,  ard  liad  agreed  that  there  waa  due  to 
plaintiff  the  sum  of  $331«SQ  or  any  sues  whatsoever. 

The  contract  out  of  which  the  controversy  originally 
arose  was  entered  into  between  the  parties  on  December  21,  111", 
which  oontr&ct  provided  that  tho  plaintiff,   .  :.  Bent,  as  the 
contractor,  would,  on  or  before  ay  lb,    1-09,  provide  the  labor 
and  ns&terials  of  the  beat  of  their  raapective  kinds,  an;i  erect, 
complete  and  deliver  in  the  sio-st  workmanlike  and  substantial  man- 
ner, the  entire  work  required  in  the  erection  of  the  residence 
for  the  defendant,  -janusl  J lade,  in  the  3ity  of  Btghl&ad  Park, 
Lftka  County,  Illinois,  according  to  plana,  drawings  and  specifica- 
tions ?sad0  and  prepared  by  J.  L.  illabee,  the  architect.   it  provid- 
ed further  that  the  contractor  shall  be  i labia  and  required  to 
respond  to  the  owner  for  or   by  reason  of  any  defective  or  un- 
skillful work  or  labor  done,  or  any  defective  or  improper  mater- 
ial used  in  performing  or  executing  the  saiae  by  the  contractor, 
or  for  or  by  reason  of  any  other  non-fulfillment  of  the  provisions 
of  the  contract,  or  for  any  loss  or  damage  resulting  therefrom, 
the  supervision  of  the  architect  to  the  contrary  notwithstanding. 
Plaintiff  contends  that  the  hous«  waa  ready  for  occupancy 

say  18,  1909,  while  the  defendant  denies  said  fact.   cwevsr,  de- 
fendant and  family  irjoved  into  and  occupied  the  house  on  :ay  29, 

l'.^O. 

During  the  progress  of  the  work  BOM  differences  arcae 
between  plaintiff  and  defendant,  and  in  April,  1909,  an  arbitra- 
tion IgrtWllt  was  prepared  between  plaintiff,  defendant  and  .1.  L. 
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.iilsbee,  the  architect,  but  nui  not  signed  at  that  ti^e-   lola 

agreement,  after  setting  forth  the  parties  thereto,  reads  as 

follows: 

**1      .H:   Whereas  disputes  and  differences 
have  arisen  and  are  still  tubal s ting  or  that  gay  arise  pri- 
or to  the  completion,  as  avid en cod  by   the  house  being  oq— 
cup led,  between  the  saXS  parties  relative  tc  certain  natters 
in  connection  alto  the  said  contract:   written  copies  of 
which  matters  in  controversy  said  parties  to  this  agr^e^e^t 
severally  and  mutually  agree  to  submit  on  completion  of 
work:  no.*,  therefore,  it  la  hereby  agreed  that  the  said 
disputes  and  differences  shall  be  referred  and  the  aane  are 

hereby  referred  to  the  arbit»ation  and  determination  of 
three  arbitrators.1* 

Then  the  agreement  provided  further  for  the  appointment  by  each 
of  the  parties,  of  an  arbitrator;   it  provided  also  fcr  the  pro- 
duction of  papers,  plans,  etc.,  the  right  to  examine  the  parties: 
the  cloaing  paragraph  being  aa  foilosrs: 

"Parti-Jo  hereto  ssir^e  with  each  other  that  he 
sill  not  bring  or  prosecute  any  action  in  court  against 
the  other  or  against  the  arbitrator  concerning  ratters 
in  difference  or  any  one  of  the-,  except  by  award  cf  the 

arbitrators.* 

rhi-i  original  agreement  bore  da  to  of  April  5,  1509:   it 
provided  that  the  award  of  the  arbitrators  shall  be  ttada  Gn  the 
lr>th  of  ay,  but  this  ama  stricken  out  and  there  a&a  substituted 
therefor  the  35th  of  June.   The  agreauwit  -saa  not  alined,  however, 
until  the  5th  day  of  June,  1909,    and  in  the  agreement  that  aras 
signed,  tho  ^orda  "except  by  a.sar-  of  ths  arbitrators,"  were  erased. 

n  the  18th  of  June  the  arbitrators  wads  their  aarard  in 
sriting;   said  award  sot  forth  tnat  they  had  heard  the  testimony 
of  the  parties  on  the  r?th  day  of  June  and  found  a  balance  due 
fron  defendant  to  plaintiff,  of  §831*50;   the  finding Atc  the  con- 
troversy between  the  architect  and  defendant  i3  not  in  question. 
;hla  a^ard  sas  signed  by  the  respective  arbitrators. 

on  the  Sth  of  July,  L909t  -  nearly  a  sonth  thereafter  - 
plaintiff  brought  an  action  against  the  defendant  in  the  Municipal 
jourt,  and  in  hia  atatoroent  of  claim  set  out  the  award  under  the 
arbitration  agreement,  and  failure  of  defendant  tc  comply  with  the 
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agree:aent  to  pay  aaid  award;   thia  suit  mm  baaed  directly  upon 
the  award.   Defendant,  la  the  affidavit  of  merits  to  the  contro- 
versy, claimed  that  the  plaintiff  had  rejected,  canceled  and  re- 
fused to  b»  boun  i  by  the  said  arbitration  and  the  awards  there- 
under, consequently  it  ?aa  not  binding  on  ths  defendant. 

in   that  proceeding  a  non-suit  ss?,  requested  by  the  plain- 
tiff, and  granted  on  ovember  38,  1311.  ft*   next  day,  -  Toveraber 
B9*  1011  -  this  suit  waa  instituted,  and  the  statement  of  ol&la 
in  the  caao  at.  bar  begins  in  thia  way:   "Plaintiff*?  claim  is  upon 
a  written  contra  it  for  the  erection  by  the  plaintiff  for  the  de- 
fendant of  a  houae  in  Highland  Park,  Illinois:*   while  the  affi- 
davit of  elaira  in  the  previous  ca^ie  began,  "Plaintiff's  claijr.  is 
for  the  amount  of  &  certain  award  dated  June  18,  19^e,  and  aade  by 
the  arbitrators  under  a  certain  agree  en t  entered  into  between 
plaintiff,  defendant  and  one  ^ilabes.1 
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:hf n  thia  second  eaae  was  called  for  trial,  after  the 
original  contract,  plans  and  specifications  had  been  introduced 
in  evidence,  plaintiff  offered  the  arbitration  agreement  dated 
June  5,  1009,  in  evidence,   objection  MM  rade  to  the  introduction 
of  thia  arbitration  agreement  on  the  ground  that  it  waa  at  variance 
with  the  plaintiff *s  atataisent  of  claia,  that  this  auit  was  based 
upon  the  contract  and  not  on  tho  award;   that  the  previous  suit  to 
which  reference  has  already  been  made,  had  been  instituted  on  the 
award  and  plaintiff  had  taken  a  non-auit.   The  objection  was  over- 
ruled. Counsel  for  defendant  then  fcNtttl  for  a  continuance,  on  the 
ground  of  aurpriae;   that  the  statement  of  claim  indicated  a  re- 
liance on  the  original  contract;   that  he  had  prepared  to  defend 
against  such  a  claim  and  to  prove  |hi«  claim  of  ast-off  previously 

filed;   that  he  was  not  prepared  to  defend  against  a  statement  of 
claim  that  relied  on  the  award  under  the  arbitration  a^ree~ent. 
This  notion  was  ovsrruled. 
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Plaintlff  then  proceeded  to  oail  two  of  the  arbitrators,  - 
Charles  K.  Fcpe  and  Louie  K.  Hart.   They  both  testified  generally 
aa  to  «h&t  tooV  place  before  the  arbitrators.   In  addition,   r. 
Hart  testified  tb&t  in  a  conversation  between  himself  and  defendant, 
tint  defendant  statsi  ha  mua  satisfied  with  the  a*ard  *o  far  as  he 
and  tho  plaintiff  were  concerned,  and  that  he  would  pay  U»«  3ost 
the  amount  of  the  award. 

ElM  testimony  given  by  the-^e  t*o  slt-eaaea  slth  reference 
to  what  occurred  it  the  tiise  of  the  arbitration  meeting,  and  tnis 
conversation  between  defendant  ard  'ir.  Hart,  waa  all  objected  to 
for  the  ease  repeone  that  the  award  itself  was  objected  to. 

At  the  conclusion  of  plaintiff's  case,  ocuneel  for  defence 
fllod  a  written  ssotion  for  a  continuance,  supported  by  an  affidavit 
aade  by  hinself,  sharein  he  act  forth  in  detail  the  facte  upon  which 
he  reiiod  for  a  continuance,  and  :?hich  had  been  urred  at  the  tint© 
the  -notion  *aa  originally  endtt;  motion  for  continuance  was  again 
overruled,  and  the  cause  ordered  to  proceed.  Defendant  then  put 
in  his  evidence,  as  outlined  in  hie  affidavit  cf  ■merits  and  dais; 
of  set-off,  which  included  evidence  of  damages  which  the  defendant 
had  sustained  by  ret  on  of  defective  construction  and  innprcper 
material  uaed  in  the  building  of  the  house. 

The  damages  ahleh  defendant  proved  in  the  trial,  which  was 
at  first  •id'aitted  in  evidence,  *as  in  the  asount  of  |1931»$8*  At 
the  conclusion  of  defendant  *s  case,  defendant  also  introduced  the 
record  of  the  proceedings  in  tho  imicipal  Court  in  the  previous 
case,  and  again  moved  for  a  continuance  of  the  o&U3P,  an  i  offered 
another  affidavit  in  support  thereof,  in  addition  to  the  reasons 
set  forth  in  the  previous  affidavit,  defendant  set  forth  the  fact 
that  he  expected  to  oho j  by  a.  sltXMHts  .vnc  torn  then  suffering  fros 
thy  effects  of  an  accident  and  who  could  not  be  present  in  court, 
that  the  plaintiff  had  repudiated  the  award,  and  that  therefore  he 
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should  be  given  an  opportunity  to  secure  the  attendance  or   this 
witness,   rhia  motion  was  also  denied,  and  exception  taken  to  the 
court's  ruling. 

Defendant  then  moved  for  an  instructed  verdict  for 
|l£75*55*  which  asount  waa  reached  by  deducting  froa  the  arsount 
of  damages  he  had  sustained,  the  suss  of  £460  which  defendant  ad- 
mitted waa  still  due  on  the  contract,  and  $384*82  for  extras,    i 
tsotio n  was  denied  by  the  court. 

Plaintiff  ther/rnoved  to  striko  out  all  the  evidence  of- 
f erred  by  defendant  with  reference  to  the  damages  sustained  by 
reason  of  the  failure  on  the  part  of  the  plaintiff  to  cenply  with 
the  provisions  of  the  building  contract;  which  motion  was  grant od 
over  the  defendant's  objection.   Plaintiff  also  njoved  for  an  in- 
structed verdict  upon  the  award  under  the  arbitration  agreement f 
which  motion  *&a  also  granted  over  the  defendant's  objection.  'JrAsv 
the  instructions  of  the  court  the  jury  returned  a  verdict  for 
$985*50  in  favor  of  the  plaintiff*   Unon  this  verdict  Judgment  was 
Altered  by  the  "Municipal  Courts? "frois  /which  Judgment  order  this  ap- 
peal baa  been  prosecuted.  ^^  ^ 

•  .  JTJSTIOS  PMX    DKLI7ERS3  !(^E  OPINIO:*  OF  TH8  8088?. 

Although  jaany  errors  have  beer,  assigned  by  defendant,  w© 
need  concern  ourselves,  however,  with  but  two: 

irst:   Under  the  statement  of  olal?.,  «as  plaintiff  en- 
titled to  base  his  action  upon  the  award  ©f  ths  arbitrators  under 
t&e  agrooaaat  of  arbitration  signed  June  5,  1.  "50.  Vias  not  the  state- 
ment of  claim  worded  in  mx&h   a  *ay  aa  to  lead  the  defendant  to  be- 
liv!V3  that  the  plaintiff  in  tMa  case  bas^d  his  claisa  upon  ths  con- 
tract alone;   and  dli  not  the  affidavit  of  sarits  filed  by  defendant 

sho>y  that  the  defence  and  set-off  was  baaed  upon  the  theory  that 
the  plaintiff  waa  endeavoring  to  recover  on  the  contract,  and  not 
on  the  aaard,  and  therefore  should  not  t  e  court  have  granted  the 
defendant's  motion  for  a  continuance  because  of  surprise? 
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Sacond:   fronting  that  plaintiff  hail  the  right  to  have 
the  benefit  of  the  asard  offered  In  evidence  in  support  of  hi a 
claims,  to  the  extent  of  the  a*ard,  yet  »as  not  the  statement  of 
olaim  such  aa  to  permit  the  defendant  to  sot-off  against  the 
award  hia  claims  for  damages  arising  under  the  contract,  at  least 
t'.oae  damages  that  accrued  to  him  after  the  award  waa  r.ade  under 
the  arbitration  agreonent? 

Be  will  take  up  these  questions  in  the  order  presented. 

As  far  aa  the  issue  presented  itaelf  to  the  trial  court, 
before  the  evidence  was  introduced,  one  could  not  roadily  read 
frorc  the  eta  tenser,  t  of  claim  tho  fact  that  the  plaintiff  depended 
upon  the  award  made  under  the  arbitration  agreement  of  ^une  5, 
|  09,   It  ia  only  when  the  award  for  §851.50  is  Introduced  in 
evidence,  which  with  interact  thereon  at  five  per  cent,  froa  June, 
1909  to  :over\ber,  1911,  uiaounta  to  3905.50,  -  the  amount  of  plain- 
tiff's affidavit  -  that  one  cjan  see  from  the  statement  of  claim 
any  connection  with  the  award. 

fa  can  see  no  reason  why  plaintiff,  if  he  depended  upon 
the  award,  should  not  have  expressly  oo  stated  in  his  statement  of 
claim  Just  as  he  did  in  the  suit  instituted  by  him  July  9,  1909, 
For  some  reason  he  thought  it  to  his  advantage  to  so  word  his  state- 
ment of  claim  ao  as  to  leave  it  in  doubt  as  to  what  his  real  claim 

would  be. 

The  purpose  of  the  statement  of  claim  la  to  give  the  de- 
fendant an  opportunity  to  prepare  his  case  for  trial  ;.nd  to  neat 
the  contention  of  the  plaintiff.   Under  a  claim  of  account  stated, 
the  defendant  night  well  believe  that  it  tfvis  the  intention  of  the 

plaintiff  to  show  that  between  the  plaintiff  and  defendant  an  ac- 
count was  struck,  i.e.  a  olaim  made  and  an  acquiescence  therein. 
That  such  was  the  situation  defendant  denied  in  the  affidavit  of 

merits,   if  that  was  tho  situation,  under  such  a  theory  of  an  ao- 
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oount  stated,  the  evldenoe  of  Hf    sart,  one  of  the  witnesses,  that 
Ur.  Jlade,  tho  dafandant,  u^i/l  vo  »aa  3ati3ftad  srith  the  award  made 
with  reference  to  the  olair,  of  plaintiff,  and  that  he  would  pay- 
it,  would  tBake  tha  award  aoapatant  evldenoe  to  ■how  the  amount* 
Indapandent  of  the  rights  of  the  parties  undar  the  arbitration 
agreement.   Defendant' a  version   of  this  conversation  waa  that  he 
would  pa/  tho  award  to  Kr«  -.mt  provided  r.  Bent,  the  plaintiff, 
would  agree  to  make  certain,  repairs  which  defendant  Maintained 
plaintiff  had  preaioed  to  make*  'Jv.d®r   such  ail  iasus  of  faot  tha  court 
4*culd  not  have  instructed  the  jury  to  find  for  the  plaintiff  under 
the  award,  but  the  Jury  should  have  had  the  opportunity  to  pass  on  the 
question  as   to  whether  or  not  there  was  an  account  stated. 

If  that  had  boer.  the  theory  under  which  the  plaintiff  had 
offered  and  the  court  admitted  in  evidence  the  award  under  ths 
arbitration  agreement,  than  the  aourt  would  have  ic-a&r,   within  his 
discretion  in  overruling  the  defendant1 a  motion  for  a  continuance. 
The  plaintiff,  hosrevor,  offered  tho  award  In  evidence  on  tha  theory 
that  under  the  arbitration  agreerjer.t  tho  defendant  had  agreed  to 
abide  by  the  award;  that  the  award  fixed  tha  anotmt  due  plaintiff 
froa  defendant*  and  that  by  the  terse  of  tha  arbitration  agreement* 
ha  had  agreed  to  pay  tha  sane,  and  consequently  tha  award  constituted 

ao count  stated :      the  court  received  said  award  in  evidence  on 
the  sarae  thoory.  juch  a  theory,  however,  depends,  not  only  on  the 
award  itself,  but  also  on  the  arbitration  agreement.  The  statement 
of  olaiffi  filed  in  thia  oaaa  did  not  fairly  apprise  tha  defendant 
that  euoh  was  the  claim  c£   tho  plaintiff. 

.die  defendant  or  his  counsel  cannot  be  charged  with  laok 
of  due  diligence  in  not  preparing  to  defendant*  agalnat  any  euoh  theory. 
Ve  can  see  no  good  reason  why  the  plaintiff  should  not  hava  stated 

clearly  that  the  olaira  of  an  account  stated  was  based  on  tha  award 

and  the  arbitration  agreement. 

We  realize  the  rulings  of  the  court  upon  the  question  of 
notions  for  continuance  are  usually  in  the  sound  discretion  of  the 
court;  yet  we  think  the  defendant  in  thia  instance  was  entitled  to 
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have  his  notion  for  a  continuance  granted,  and  that  the  refusal 
to  ^rant  the  sane  vat  harmful  error. 

•  believe  a  decision  Is  alt3o  necessary  on  that  "  have 
pleased  to  call  the  seconc  question  in  th^  ease. 

y  the  terns  of  the  bull  ling  contract,  the  bouse  should 

have  been  couplet ^d  ay  15,  L909.   |a  early  as  tprll*  1  ^0,  dif- 
ferences had  arisen  between  the  parties,  and  to  ad]us1  those  dif- 
ferences without  recourse  to  a  court  of  las,  an  agree  lent  had  been 
prepared  bet*een  plaintiff,  defendant  and  the  architect,  Silsbse. 
Defendant  aent  into  tjossession  of  the  building  -.-       ,  ■  -  , 
A  few  days  thereafter,  nanely,  June  5thf  the  agreement  to  arbi- 
trate sas  signed  by  all  of  the  parties*   The  question  arises, 
*Vhat  construction  shall  bo  gl*en  to  the  term'?   of  the  arbitration 
agreement?"   ;'ere  ths  various?  raattoro  in  controversy  submitted 
generally  or  specifically  to  the  arbitrators  by  thin  agreement?  3'as 
there  any  limitation  of  the  poser  given  to  Use  arbitrators  under 
this  urtwmiti  in  ss&ing  their  award,  and  if  so,  ill  the  court's 
ruling  upon  the  evidence  in  the  case  give  the  atf&rd  greater  9ff eot 

a  was  warranted  by  the  instrument  of  subraioaion?  The  inatrunent 
of  submission  contained  this  clause: 

"./herea^i  disputes  and  differences  have  arisen 
and  are  still  subsisting  or  that  may   arise  prior  to 
the  correlation,  as  STldSBOCd  by  tlrv  houvo  beln^  "qccv.- 
p  i ed f    between  the  said  parties  relative  to  certain  nat- 
ters in  connection  eitfc  ths  said  contract?   written 
copies  of  which  matters  in  controversy  said  parties  to 
this  egreesent  severally  asd  mutually  acres  to  subalt 
on  completion  of  vsrork.  **•  s  ** 

What  then  was  submitted  to  the  arbitrators?  all  differences 

and  disputes  having  arisen  or  that  raay  arise.   Baa  th*sr©  been  any 
Hesitation?  9e  think  so;  namely,  prior  to  the  completion  of  the 
building.   The  question  of  co-plation  #ould  have  been  an  i-aue 
unless  30r\iewnsre  in  ths  agreement  that  question  could  bs  finally 
answered.   She  agreement  itself  provides  the  answer,  -  prior  to 
the  completion  as  evidenced  by,  the  house  be in?  occupied.   In  order 
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to  safes  certain  just  #bat  dieputea  bad  arisen  or  night  arisr 
that  should  be  submitted  to  the  arbitrators,  the  agreement  It- 
self United  It  ^-rictly  to  these  shieh  had  arises  or  say  arise 

prior  to  the  cor-nletion  aa  evidenced  by  the  hou  ;e  being  occupied. 

"ha  natters  submitted  were  general  lr»  their  nature  and 
included  ary  difference  or  dispute  that  existed  between  the  parties, 
y-i  it  v -,3  linitad  to  such  disputes  and  dlffarencaa  that  fc  '  riser; 
or  ni  ;ht  ariae  prior  to  ay  29,  11  09,  the  date  of  occupancy,  which 
for  the  purr>oae«  of  the  agreement  for  artitratier.,  sarlred  tie 
completion  of  the  building. 

Therefore  the  subsiissien  is  specific  ae  tc  tine,  bat 
general  as  to  the  subject  natter;   consequently,  si th  reference 
to  any  and  all  disputes  and  differences  shieh  had  arisen  or  night 

arise,  no  ???3tter  of  what  character  or  nature,  prior  to  gay  :?:-,  1909, 

made. 
the  part-1*    pare  bound  by  the  award  Of  the  arbitrators,  if  fairly 

Under  th©  original  building  contrast  the  part*!  r»a  had 

certain  rights*  "he  contract  provided  that  the  plaintiff  --shall 
be  respoaslhls  to  the  defendant  for  any  defective  or  unskillful 
work  or  labor  done,  or  any  defective  or  improper  staterial  need  in 
nerfcrnlng  or  executing  the  sens  by  the  contract,  or  for  or  by 
reason  of  any  other  non-fulfillment  of  the  previsions  of  the  con- 
tract, or  for  any  lose  or  da^are  resulting  therefrom,  the  super- 
vision of  the  architect,  to  the  contrary  notwithstanding* 

if  under  tbia  contract,  in  the  nature  of  thino---  -.- .*  in 

ordinary  Bourse  of  huaan  events,  it  £^a  Impossible  for  'fond- 
ant tc  have  known  of  tho  defective  sorfe  don:;  ar-i  improper  aatarlai 

Isfead,  and  tho  dssicfai   resulting  therefron,  by  Stay  89,  1909, 

the  date  of  occupancy,  should  the  defendant  be  denied  the  benefit 

;he  provision  of  tl  -  sontraet  which  entitled  hin  to  hold  the 
plaintiff  for  such  aeaegea,  »e*s»ss  of  an  arbitration  agreeacsnt 
auoh  as  *as  entered  into  in  this  ca ic,  which  by  its  very  terms  only 


• 
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aubmltted  the  differences  and  disputes  which  had  arisen  or  night 
arise  prior  to  the  data  of  occupancy?  This  arbitration  agreement 
did  not  provide  that  all  future  differences  ar.d  disputes  should 
be  determined  by  an  a*ard  thereunder,  but  was  strictly  limited  to 
such  differences  and  diaputes  which  had  arisen  or  might  arise  prior 
to  Uay  89 ,  1909. 

B  ploying  the  widest  latitude  in  the  construction  of  this 
agreement,  we  cannot  extend  its  authority  beyond  that  period  of 
time,   ro  hold  otherwise  would  be  simply  to  substitute  the  arbitra- 
tion agreement  for  the  entire  original  building  contract,  and  this 
never  saa  the  intention  of  the  parties. 

The  defendant  offered  evidence  tending  to  show  that  he 
had  suffered  damages  by  reason  of  the  failure  on  the  t>art  of  tha 
plaintiff  to  comply  with  certain  provisions  of  the  orl.rinal  build- 
ing contract.  He  further  introduced  evidence  tending  to  shoa  that 
knowledge  of  that  fact  di4  not  come  to  him,  or  could  not  have  come 
to  him  until  after  the  time  limit  set  by  the  arbitration  agreement, 
namely,  lay  29,    1909.  We  believe  the  defendant  was  entitled  to 
have  this  evidence  presented  to  the  jury,  ard  the  action  of  the 
oourt  in  striking  out  such  testimony  and  instructing  the  jury  to 
find  for  the  plaintiff  on  the  award,  constituted  reversible  error. 

For  the  reasons  above  assigned,  the  Judgment,  of  the 
Municipal  Court  will  be  reversed  and  the  cause  remanded. 

.0. 
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33f  -  19734, 


John  j.  o  *mtm,  i ,  ) 

Appellee,      \ 


vs. 


)   APP 

SdPSI  I  OR  3) 


L  POHTLASO  BSSES?     ) 
OOMPAWT,  )  000K  oq 

Appellant.     ) 

I  189I.A.  109 

STJjE  •:..   Appellee,  John  J.  0 'Heron,  erected 

a  building  on  prs-iaaa  cmed  >jy  hi™  in  the  city  of  Chicago. 
The  original  contractor  in  the  erection  of  aali  building  was 
t>.  B*  aroam  i  Josspany.  The  appellant,  the  universal  Portland 
Cersent  Ucrapany,  enteral  into  a  contract  wit-h  the  said  P.  £•  Jrown 

;ospany  to  fumiah  certain  natarial  in  and  about  the  erection 
of  the  building,  to-tfit:   cetsent.  This  was  in  July,  1.909 « 

n  August  10,  1910,  appellant  filed  a  petition  in  the 
Superior  Jourt  of  0oo&  bounty  against  the  osnor  and  original  con- 
tractor, to  enforce  a  mechanics*  lien  for  siatarial  furnished  the 
principal  contractor*  To  thia  bill  for  seehanles'  lien,  the  ap- 
pellee sas  siade  a  party,  and  filed  his  anawt»r»  On  ftpril  iig,  1912» 
a  final  decree  waa  entered  declaring  a  lien  on  the  property  of 
this   appellee  in  the  petitioner's  favor,  and  or&arinr;  a  sale  of 
the  property  upon  default  in  payment  of  the  amount  of  t&s  lien. 
There  having  beer,  default  in  payaent  of  the  lien,  the  property 
of  appellee,  the  owner,  was  aold  in  accordance  sith  thia  decree 

on  November  15,  1312. 

On  February  14,  19 13,  a  bill  of  review  araa  filed  in  the 
Superior  Court  by  appellee  against  the  appellant,  seeking  to  set 
aside  the  decree  entered  April  2%$    £912*  and  all  proceedings  there- 
under. Appellant  filed  a  general  and  special  dUusuri'SX*  to  the 
bill  of  review,  setting  forth  eleven  special  grounds  for  deisurrer. 
These  *ere  all  overruled,  and  appellant  elected  to  stand  by  its 
demurrer,  refusing  to  plead  further.  A  decree  was  thereupon  en- 
tered, from  vhloh  decre:  appellant  has  taken  thia  appeal. 
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At  the  tins©  the  bill  of  review  saa  filed,  appallant 
was  the  purchaser  of  appellees  property  at  the  foreclosure  aale 
under  the  original  decree.   08  Janu  ry  S*  1914,  appellee  herein 
filed  in  thla  court  bis  motion  to  dinalaa  the  appeal  at  appellant *s 
coets,  hecauae  th«  decree  appealed  frcs?  was  interlocutory,  a^d  not 
a  final  order.  The  motion  was,  by  thia  court's  order  of  January 
14,  1914,  reserved  to  thG  hearing  of  this  cause. 

MR.  JUoVICS  PASS  OfiLI^tr-       DFXSI0I  0?  ISS  JOURT. 

The  bill  of  review  filed  in  this  case  sought  to  set  aside 
the  original  decree  because: 

1st.  That  an  error  appears  on  the  face  of  the  decree 

in  that  the  pleadings  do  not  show  and  the  decree  does  not  find 

that  at  the  tiae  appellant's  alleged  claiss  for  lien  ae  a  aub- 

contractor  accrued,  th-t  appellee  aa  the  owner  of  the  property 

was  indebted  in  any  sum  to  the  original  contractor. 

2nd.  Because  it  did  not  appear  from  the  decree  that  all 
whom 
persons  interested  of  xksxBxkKaxjtsgjoE  appellant  had  notice  aere 

aade  parties  to  the  proceeding. 

3rd.  fkmmaam   it  appears  3  frora  the  decree  that  appellant 

had  been  fully  paid  for  all  cedent  furnished  under  its  contract 

with  the  original  contractor. 

several  oth'jr  reasons  were  urged,  but  these  three  were 

the  aain  contentions  of  the  petitioner  in  hia  bill  of  review. 

o  this  bill  of  review  appellant  fil-d  hi3  general  ari  special 

deraurrer,  in  which  eleven  special  grounds  of  derrurrer  t?er$  set 

forth;  which  general  and  special  desrurrer  was  overruled.   This 
demurrer  admitted  tha  facte  in  the  bill  of  review,  and  consequent- 
ly, when  appellant  elected  to  st&r-d  by  hia  demurrer  an  I  refused  to 
plead  MMnna  ©r  de^ur  further,  the  court  entered  a  decree  for  the 
complainant. 
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The  chancellor  found  In  his  decree  that  the  two  taain 
contentions  ur^ed  In  support  of  the  bill  of  review  were  rsain- 
talned*  The  court  further  ordered  that  the  decree Are-openad  and 
that  said  original  suit  he  re-heard;   that  the  stl©  of  said  prop- 
erty be  set  aside  and  the  certificate  of  sale  of  the  aaater  to 
appellant  be  delivered  up  to  the  said  master  and  canceled  by  hint 
that  appellant  anend  its  original  bill  by  adding  thereto  the 
parties  whose  EWHS  are  at  forth  by  complainants  in  the  bill  of 

revies,  and  to  interplead  and  siake  parties  to  the  original  suit, 

in- 

all  parties  Interest  1"  the  subject  matter  of  the  said  suit:  and 

that  the  original  cause,  together  with  the  cause  created  by  the 
bill  of  review,  be  referred  to  a  raaster  to  hear  the  evidence  and 
proof  do  gggg  in  said  original  cause;  also  hear  the  evidence  and 
take  proof  on  said  bill  of  review;  and  any  other  material  evidence 
offered  by  either  of  the  parties  to  said  suits;   to  ta^re  an  ac- 
counting so  as  to  ascertain  whether  there  was  any  mone?  or  -Kmoya 
in  the  hands  of  the  appellee,  due  f".  K,  '*rown  *  Oosjpany,  the  ori- 
ginal contractor  under  the  written  contract,  and  whether  any  noneys 
were  in  the  hands  of  appellee,  subject  to  the  alleged  lien  of  the 
appellant,  or  to  any  alleged  lien  of  any  oth^r  sub-contractors  or 
material  men  who  aay  apply;  and  to  safe©  a  full  roport  to  the  i 
court,  of  the  findings  on  the  faitgmat  of  said  saast^r  in  tfeftt  be- 
half, as  is  required  by  law  and  a3  justice  and  equity  may  require, 
and  to  do  any  lawful  acts  necessary  and  proper  in  the  pro-isee, 

The  question  arises:  wla  tMis  decree  Interlocutory  or 
final  as  to  the  parties?* 

The  point  is  r«?ide  by  the  appellant  that  when  the  court 

in  the  decree  eoraplainsd  of  ordered  appellant  to  forthwith  deliver 

up  to  the  master  its  certificate  of  sale  under  ins  original  de- 
cree and  ordered  the  ^sastsr  to  cancel  said  certificate,  that  there- 
by its  rights  had  been  finally  determined. 


- 


Appellant,  in  making  the  purchase  at  a  aastar*s  sale  under 
a  mechanic's  lien  decree,  takes  the  saae  subject  to  any  error  that 
say  have  taken  place  in  ths  proceedings  leading  to  said  sale, 
^his  error  raay  be  reviewed,  either  by  writ  of  error,  appeal  or  by 
bill  of  review,  depending  upon  the  character  of  the  error. 

?here  la   an  additional  answer  to  appellant* 3  contention: 
tits  validity  of  the  master's  certificate  of  sale  was  dependent 
upon  the  decree  in  the  original  cause  of  action.  Km  cancellation 
of  the  appellant* a  certificate  of  sal©  saa  only  declaratory  of  the 
automatic  working  of  the  decree  complained  of.  However,  the  bill 
of  rovio*r  did  not  merely  ask  fckxas  for  a  setting  a*$ide  of  the  orig- 
inal decree,  but  asked  that  the  an tire  cause  be  reviewed  and  be  re- 
opened and  reconsidered  by  the  court.   It  asked  that  the  allega- 
tions set  forth  in  the  bill  of  review  be  taken  into  consideration 
in  connection  #ith  the  issues  in  the  mechanic's  lien  milt,  that 
they  may  be  considered  together,  and  that  a  decree  Bft?  bo  entered 
according  to  the  facts  as  found  upon  a  consideration  of  both  the 
original  cause  of  action  and  the  bill  of  review,   he  bill  of  re- 
gies was  still  in  the  control  of  the  court;  he  had  directed  the 
Easter  to  ta  e  evidence  ^ith  reference,  not  only  to  the  bill  of 
review,  but  the  original  seohanio*^  lien  suit;  and  upon  a  final 
hearing  the  court  s»ay  tam*9   re-establi shod  the  parties  in  the  status 
in  which  he  found  then?  at  the  time  the  bill  of  review  was  filed. 
in  no  way  did  this  lecree  ac  finally  establish  the  status  of  the 
parties  in  the  bill  of  review  and  their  rights  thereunder,  that 
when  affirmed  by  the  reviewing  court  the  -curt  had  nothing  to  do 

but  execute  the  judgment  or  decree  that  it  had  already  entered, 
and  the  apcellee  be  entitled  to  have  such  decree  carried  Iimaediate- 

ly  into  execution. 

The  case  of  Adajmgkl  v.  ■vleczorsk,  1?0  HI.  W8*  clearly 

settles  the  law  on  this  question.  ?he  court  had  before  it  in  that 

case  several  of  the  cases  relied  on  by  the  appellant  in  its  conten- 
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tion  that  the  decree  complained  of  herein  ^aa  a  final  on*,   on 

page  37:3  the  oourt  aaid: 

"In  this  oaae,  however*  the  rights  of  tho  «HN 
tl*s  in  the  nafctara  in  cari&reverjy  hid  not  been  decided 
or  settled  by  the  decree  opening  the  cauae.  the   bill  of 
review  w&a  atlll  xm&aa?   control  of  the  court,  and  uoon  final 
hearing  the  oourt  miftht  roe tore  the  parting  to  their  former 

riphta  and  again  f8t«r  the  decree  Mt  ewict*  for  the  ourpose 

6rvthe  PBMTO%  'br1  'sJuSITbtner  decTSe  81  The  evidence  In 
the  ort f;iual  oauao  and  undor  ti»  bill  of  review  sight  re- 
quire. The  decree  cponinf?  the  original  decree  for  a  rehear- 
ing *&b  Interlocutory,  merely,  and  not  the  subject  of  appeal 
or  writ  of  error.* 

And  30  M  have  already  found  in  this  case,  that  there 
sag  no  such  finality  as   once  and  for  all  determined  the  rights 
of  the  parties  under  the  issue  jsade  up  in  the  bill  of  review  and 
the  original  cauao  of  action. 

In  addition  to  the  oaaea  cited  by  appellant  which  *#&r© 

considered  by  the  oourt  in  the  case  of  Maraski  v.  vieczoreK,  aupray 

appellant  has  urged  upon  the  attention  of  th«  court,  the  cs^e  of 

De  Graaae  v.  voaaard  9SS8SS&E  ^®®  -11«  V3«   this  oaae  do»s  discuss 

at  great  length  the  question  a®  to  sdien  a  decree  is  interlocutory 

or  final.  The  court  in  its  decision  quotes  with  approval  fren  the 

language  of  the  court  in  the  csae  of  «rav  v.  &gg£g  2338  111.  S51» 

wherein  it  said  {p.  2  4)t 

*A  final  decree  is  on«?  which  fully  decides  and 
finally  disposes  of  th®  entire  merits  of  the  case.  3ose 
other  order  or  decree  of  the  court  sty  be  necsasary  to 
carry  into  affect  the  rights  of  the  parties  or   aoaje  in- 
cidental matter  n?ay  be  reservsi  for  consideration,  which 
declaionj  either  one  way  or  another,  cannot  have  ths  ef- 
f  eel '  of  al Ceri'ng  &ie  decree  B^whi oh  the'  'r^h'Ca '"of^the 
.7  art  lea  have  been  djeqlaredT* 

3y  no  possible  process  of  reasoning  o&n  the  decree  of  the 

cossplainsnt  in  this  case  coiae  within  the  laegBftga  hereinabove 

quoted.   The  court  still  had  to  vs&ke   a  finding  as  to  the  rights 

of  the  parties  under  th&  bill  of  review  and  the  original  cause t 
tney  stood  undetermined;  evidence  had  to  be  tafeen*  ftfi  in  the  ca-ue 
of  Adajsafel  v.  ciecsorek,  supra »  the  court  might  restore  the  parties 

to  their  fonaer  rights  and  again  enter  the  decree  ast  aaid©  for  the 
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purpoa©  of  the  rehearing,  or  such  other  deoree  as  the  evidence 
In  the  Gri.~j.nal  cause  And  under  the  bill  of  revie*  slight  require. 
Jr.  Justice  Garter,  In  hla  diciaontir^;  opinion  in  ,>e  -irsasi 


v.  loaa&rd  Corap&ny,  supra,  cites  this  case  of  g»  4  8»lf  Bf«  2o.  v. 

City  of  ^ftioago,  148  111*  141,  therein  the  court  sald(f.i~3)t 

"A  Jud/spsnt  or  decree  is  said  to  be  final  when 
it  terminates  th©  litigation  between  the  parties  on  the 
merits  of  the  case,  as  th<At,  abas  affirmed  by  the  review- 
ing court,  the  court  below  has  nothing  to  do  hut  to  exe- 
cute the  judgment  or  decree  it  had  already  antered,  and 
when  the  oOKpls.ina.nt  or  plaintiff  la  eatitled  to  have  the 
decree  or  judgment  carried  xsamtubteXj   into  execution.* 

As  »©  are  of  the  opinion  th*t  motion  of  appalls*  to  dis- 
nilss  the  appeal  maat   be  granted,  and  in  vies*  of  the  fact  that  per- 
haps this-  ca.se  say  again  son?©  te  ihla  court  for  determine  tio~,  *e 
refrain  frcta  expressing  an  opinion  upon  the  other  questions  raised 
on  this  appeal. 

r-or  the  rea-sona  hereinabove  assisted,  the  appeal  will  be 
di biased  at  appellant's  costs. 

ArPSAL  BI! 
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a  warp oration,  \ 

Appellant,     ) 

VS.  I 

Municipal  jorpcration,  j 

Appall 00 »  ) 

189  I.A.  HO 

UT/..  ■.   ?hia  la  an  action  brought  In  the 

Sd&sty  Jcurt  of  cook  county  by  the  inter-Ocean  -Newspaper  Company, 
a  nesrepaper  corporation  and  hereinafter  referred  to  M  plaintiff, 
against  the  Village  of  Vest  Hasnond,  a  municipal  corporation  and 

hereinafter  referred  to  as  defendant,  to  recover  the  sura  of 
9«£S  for  certuir.  printing  done  by  appellant  for  appellee. 
Plaintiff  filed  a  declaration  containing  the  centner. 
counts.   At  the  end  of  the  fourth  count  it  use®  this  language 3 
*MM   will  more  fully  appear  from  plaintiff* a  exhibit  *  ,*  and  11  • 
hsreto  attached."   Ihe  affidavit  of  aiaount  due,  /'*hich  states  the 
character  of  tlie  elalaf  3ays  the  daaand  of  ths  plaintiff  in  the 
above  entitled  cause  is  for  rsoney  due  plaintiff  for  printing,  and 

aft^r  allowing  all  juat  deductions  and  ast-offa,  there  la  due  plain- 

i  -■ 
tiff  $129.2§«   ;he  exhibits  "A*  and  *S"  arc  designated  city  war- 
rants ;'os.  473  and  1317,  being  respectively  for  the  ansa  of  |15«80 
and  ;113.95,  both  purporting  to  bo  signed  by  the  mayor  and  clerk 
of  the  City  of  West  Baarsoad  and  directed  to  the  treasurer  of  the 
said  city. 

To  thia  the  defendant  filed  a  plea  of  general  issue,  and 
filed  therewith  an  affidavit  with  reference  to  ex'  ibit  *  S*  which 

was  for  4113.95.   this  affidavit  3et^  up  the  fact  that  no  appro- 

/ 

priation  had  been  made  by  (ha  defendant,  out  of  which  payment 

could  legally  be  ;nade  for  the  services  an.l  materials  furnished 
the  defendant,  and  for  shich  plaintiff  claims  was  issued  the  war- 
rant designated  a^  exhibit  "h";   that  neither  the  city  council  nor 
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any  officer  or  agent  of  defendant  had  any  authority  or  po^or  to* 
incur  any  Ind«bteir-«as  for  which  no    provision  had  bean  made  in 

the  Appropriation   3r&iaaste«o  of  long  and   1910,  being  the  period 
or  tijM  in  .*■  i ;;;  l be  .0  aorvieoa  vara  rendered;     and    fcfe  t  so  ouch 
fund  aa  a  gflBsral  fund  ©xiats  or  ©van  exlated, 

:>ith  ref^vHnoe  to  exhibit  "/*,    tha  affidavit  set  forth 
that  the  warrant  aas  regular  and  was  a  binding  obligation. 

Plaintiff's  abidance  c^selosady  that  its  claia  3as  for 

/. 

printing  and  adrertiains  fnmiahad  from   Jsoomb^r  10,  I'M'3  to  Dec- 
ember 3,  1010,  in  connection  frith  certain  local  improvement u  and 
special  aaseeadents  made  in  the  City  of  Seel  Hartfaond  under  the 
Local  Improvement  Actj   that  in  e&oh  inatanoe  the  requirement  of 
the  Local  Improvement  Act  had  oe&a   coaplisd  «ith_|uTd  apocial  aasoaa- 
j-  Bents  levied  for  each  improvement  wherein  advertising  and  printing 
had  been  furnished  by  plaintiff.   It  also  appeared  thst  the  presid- 
ent and  board  of  trustees  of  the  village  of   ^«3t  Bawwotwi  had  pass- 
ed an  ordinance  duly  authorizing  sal:l  issprovscants  and  special 
assessments,  and  providing  therein  for  the  payment  of  all  adver- 
tisements out  of  the  soeeial  assessment  fund,  -fh*  ordinance*  thes- 
selves  were  placed  in  ovidssnce  by  plaintiff.   It  further  appeared 
that  the  special  assessments  Involved  »ere  passed  between  -otober, 
1:,'0S  and  Kay,  1910«   ihe  certificates  of  publication  showing  that 
th^  notice  required  to  be  given  under  £bo  Local  Iscprcve&ent  ot 
was  published  by  plaintiff,  aere  cifertsd  in  evidence.   The  only 
other  evidence  submitted  by  plaintiff  in  support  of  its  case  was 

exhibit  ■  ,;"*,  which  read^  as  felloes t 

"So.  13-'7  ot&te  of  Illinois,  wook  dmmty.  {-lio. 
oity  ot     est  Samsond. 
■jity  (Seal)      Oily  Clx-rls  *a   Office,  Feb.  If;,  10  IE. 

Warrant. 

Treasurer  of  said  city. 
Pay  to  the  Order  of  The  Inter  ocean  One  Hun- 
dred Thirteen  and  8 f>/ 100  Boilers  for  Printing  ,\d- 
vertiseaents  from  ;)ec.  10/09  to  Dec.  B/lO  out  of 
t-.:oney  in  the  ireaauz'y  not  otherwise  appropriated 
froa  the  ieneral  t-und. 

(Staap) 
Central  Trust 

Company  of  Illinois 

^©.U^otion 
Ignatius^.  gfgST*1 '      «§»  Heeeler, 

ilayor." 


* 
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rhe  evidence  offered  by  defendant  ess  that  the  general 
Appropriation  ordinances  passed  aa  required  by  statute  in  the 
first  quarter  of  each  fiscal  fear  by  defendant  during  the  years 
in  which  the  printing  sas  done,  r.ade  no  provision  for  the  payment 
of  the  printing  for  which  this  suit  is  brought,  and  that  any  con- 
tingency fund,  if  any,  provided  by  »aid  appropriation  ordinances 
had  been  exhausted  prior  tc  the  bringing  of  thia  suit*   Phis 
evidence  »as  admitted  ov^r  the  objection  of  plaintiff.   Che  case 
was  triel  before  a  court  without  a  jury,.  At  U<c   conclusion  of 
the  trial,  plaintiff  nreaented  to  the  court  and  requested  it  to 
rtake  thre^  findings  of  fact;  eaoh  of  the  two  refused,  rs-jus^tsd 
the  court  to  find  the  amount  in  dispute,  aa  du3  the  plaintiff* 
-Jud^r?e">t  vat  entered  for  the  ar.ount  ad&ltted  cv  defendant,  namely, 
llS.SQf  and  defied  as  to  the  bxlanoe$  frorz   which  judgment  this 
appeal  i^  prosecuted.  <C~~^eZ^JZ~** 

.   JUSTICE  :V  ■  D   ■         Q  I  •  -    ■        J&T. 

rhare  in   no  dispute  with  reference  tc  the  facta  in  the 
case.   There  is  a  controversy,  however,  in  applying  the  law  to 
tlM  facts.   i.he  plaintiff  Mlow,  in  Its  brief,  argue*  that  it 
baaed  its  case,  first,  upon  an  ace  unt  stated,  by  intra  lacing 
in  evidence  exhibit  s  " ;  and,  second,  by  shoving  the  printing 
■as  dons  for  defondant,  and  tho  value  of  sarso. 

Lhers  is  no  denial  by  defendant  that  the  printing  was 
done  as  contended  for  by  plaintiff,  an3  thor';  is  no  various  de- 
nial of  the  value  of  said  printing*   But  it  is  insisted  strenuous- 
ly oy   defaniant  that  plaintiff ,n3t  recover  Upon  exhibit  ■  I"  or 

upon  a  quan t aa  meruit. 

The  raere  fact  that  in  one  of  the  counts,  namely,  the 
fourth  count  of  the  declaration  filed  by  plaintiff,  it.  refers 
to  plaintiff fs  exhibit  ■*■  and  *B%  does  not  add  anything  to  the 
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3tr»«gtfc  of  the  count;   it  does  not  Qbanga  the  character  of  the 
count,  nor  rsodify  it.   8m  Rantioning  of  it  in  the  declaration 
reakes  It  no  stronger  than  the  introduction  of  it  In  evidence. 
The  affidavit  attached  to  the  declaration  is  not  based  upon  this 
exhibit.  On  the  contrary,  tlw  affidavit  states  particularly  that 
the  claim  la  for  printing  done.   the  plea  of  general  issue  filed 
by  defendant  put  in  issue  all  tho  contentions  made  by  plaintiff  as 
set  forth  in  its  declaration.   The  filinr  of  the  affidavit  did  not 
ITlHingn  tha  character  of  the  pleading  or  the  effect  thereof.   It 
slsc  sot  forth  merely  natter  which  was  afters&rda  put  in  evidence. 

The  plaintiff  Introduced  Irs  evidence  the  ordinances. 
ijoction  3  of  the  ordinance  introduced  provides  aa  fsllowaj 

"  ,'Tit  3-.il   isqarovejaant  shall  be  mads  and  the 
who  Is  coat  thereof  bo  paid  for  by  apaolal  aaaaaaiaant  in 
accordance  sith  an  act  of  the  funeral  Assembly  of  Illinois, 
entitled,  "An  Aat  concerning  local  iaprovaasnta*-  approved 

■  J,   a.;>.  189?  and  asan&asnfca  thareof  and  out  of 
aisount  of  said  assess nent  alien  paid,  ih*  auss  ox  ^3?3»$Q 
(ajhleh  Btta  ioe3  not  exceed  *  r.er   cent,  of  tha  arcount  of 
eaii  assessment)  shall  be  applied  to  paynest  of  all  law- 
ful exnenoea  and  aoata  of  "-.akin'  and  l^vvln^  and  collect- 
ing and  the  letting  and  aaceautlng  oo-traot-j  of  entire 
cost  and  expenaea  atteniin.i;  the  Halting  and  return  cf  the 
assessment  roll  and  the  seoees&ry  inatalsenta,  executions 
arci  adyartl  ^"grte ,  including  court  costs  as  provided  by 
said  ac£T* 

Tha  ola:L&  or  plaintiff  aas  for  advti      enta  it 

recti  on  with  the  special  assessments,   this  a  se  which  was 

relied  upon  by  plaintiff  aouiu.  not  aaka  the  doff    Rt  primarily 

liable  for  a  y  indebtedness  incurred  in  ahd  About  the  levying  of 

said  assessments,  it  provided  apeoi^iiy  tha  Banner  lr  ahleh  the 

indebtedness  anu  axpenssa  in  connection  alt!   \i   -  asseas&enta 

shall  be  met,  and  this  la  in  accordance  ^ith  thy  Local  Improve- 
ment not,  aa  can  ba  seer  by  a  r      ie  to  seotiena  ?Sj  90  and 

M  of  said  Act. 

Our  courts  hsve  held  that  it  Is  adthln  the?  legia]  tive 
authority  of  a  city  or  tillage  to  thuj  fix  bhe  node  of  papaent 
in  advance,  by  ordinance,  and  tnat  shile  such  ordinance  reaailM 
in  force,  It  la  binding  and  excludes  every  other  mode  of  payment. 


*  nl 
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Tbis  bn  i  <:.  c  II  ■  appall     -urt  ha  «  go  sacprs; 
»lf  La  -he  case  of  Ult,y  of  Chicago  v.  Macartney,  178  Ml. 
/.pp.,  585,       i  the   court  beldi   (^.« 

"it  baa  boon  rspsatsdly  I     I  t  It  Is  >  - 

the  legislative  authority  of  a  city  or  villi;?,:  to  thug 

fix  the   tsods  of  payBent   In  advanoe  by  ordlnaaoe, 

that   BBils  ouch  ordinance  rsKalns   in"  force,    it  exclude1 
o?^ry  o^r-'-r  sod*  ^f  payaent*     .ivae   Pari    v.    [orwj  th,    Jg2 
111.   441;      People  v.~;-vqe  ?  irKTrT7~TTr.    462~i      THToa^o 
v"   •'^'*'ir'l>    17d  ill*    ISC i        -i.lu^.o   v.    Shapard,   £    .'H. 
App.  '3oiij       Weaker  v.   'JMo^o,'  g 8   t i  1 .   -'"pp."  "i-!T :     Macartney 

v*  2£&££fi£2.  •'•       -ii»   jv*'P«   :-:''"-«     »  a  «     I«  fact,   after  an 
assessment  for  local  laqarOTSBSttts  has  base  levied  and 
L:.t  inprovaaent  cceplated,   a  aitj  baa  no  power  to  change 
or  prescribe  another  Method  of  payment.     City  o£  "fate 

v*    |?rc'tf6.f    21®    iJ^«    '•-'  •  ' 

lefsi  sas  bat  the  trusts*  or  thi    fund  oolleated 

froi    ;.  '.'  rate  for  the  purpose  of  seating  the   Indebtedness 

.  ture  incurred  in  connection  with  saia  -. 
and  before  plaintiff  ootald  recover  fros  daf  ■-.  nt  Bradsr  this 
erdlnacoaa   shleb  sas  paasod  in  aeserdsnee   sitb 
■ant  act,    it   *as  incumbent  upon  plaintiff  to  ehoa 

re  funds  in  the  possession  of  defendant  oolleeted   on  the 
special   assessment*   in  connection  aritb  ahiob   the   services   sued 
tor  in  this  caae  were  rendered j      or  if  the   fund  ama  no  longer  in 
the  possession  of  defendant,    that  it  bid  srengfully  diverted  such 
fund  for  cthsar  purpo*as  than  for  *hieh  it  bad'  sens  Into  its  poss- 
ession,     rbie  proof  on  the   part   of   ths  plaintiff   sas  a  rendition 
precedent   to  safes  valuable   the  evidence  of  plaintiff  with  refer- 
Sttee  to  exhibit  *B*   and  th«  sorb  that   «as  done. 

it   is  axiosatic,    that  where   a  fund    la  in  the  hands  of  a 

parson  or  cor Deration  as   trustee,   to  ba  expended   in  a  certain 
Banner,   no  action   for  a  violation  of  such   trust   can  prevail  unless 

it  la  first   shc^fn  as  a  co~dition  precedent,    that   said  sura  of  nsney 

or  fund  hsa  eons   Into  poses a ai on  or  said  parson  or  oorperi 
trustee*      or,    having  come   intc   possession  Of   aa? ■!.  parson  or  cor- 
poration as   trustee,    it  hat!  been  used  in  a  sanner   contrary   to   tho 
conditions  Imposed   in  the  creation  of  the   trust. 


. 


■  '■   in  the  ease  at  bar*   If  the  defendant  eaa  BBrely 
trustee  cr  these  funds  fros  op^ci^i  ;-,:;;:esc^ni.3,  it  *as  in- 
cumbent on  plaintiff  to  snow,  first,  that  defendant  had  collected 
said  fund  and  actually  hud  the  aeney  in  itfl  possession;   or,  if 
no  longer  in  ita  possession,  mat  It  had  uaed  the  fund  contrary 
to  the  purposes  for  which  it  had  been  collected-   This  principle 
sac  announced  in  the  ease  of  Village  of  '-aryaviile  v.  ■iqhoonover, 
■"  111.  App.  189.   Thia  ifl  evidenced  further  by  taction  9  of  tho 
Oitf   and  village  Hot,  Kurd's  Statutes  of  1911,  page  C74,  sfcleh 
providea  as  follows J 

"nil  acneya  received  or.  any  special  aseesssaent 

shall  be  bald  by  the  treasurer  aa  a  special  fund,  tc  be 
applied  to  the  paynsnt  of  tha  lapr       for  shieb  the 
aaeeessent  vae  n&de,  and  said  jsot  ay  shall  be  u^ed  for  no 
other  purpo   whatever,  unless  to  reis&uraa  such  corpor- 
ation Vov  money  m  'or  such  lgprovoasn t «* 

Plaintiff  failed  entirely  in  this  protif . 

Plaintiff  alee  contends  that  it  has  the  right  to  recover 
upon  the  arrant,  viz:  plaintiff's  exhibit  *8."   She  defendant's 
liability  on   this  theory  la  governed  entirely  by  the  la*  regulat- 
ing tha  Liability  of  defendant  upon  aarranta  issued  by  it  upon 
its  general  funds.   Fhla  differs  entirely  fros  defendant* a  lia- 
bility in  special  aaaessieent  matters,  share,  as  ve  have  already 
stated,  defendant  is  liable  only  secondarily,  ahile  If  liable  at 
all  on  this  aarrant  It  la  primarily  liable* 

La  varrant  (plaintiff* a  exhibit  "  5  standing  by  Itself 
say  be  griiaa  facie  evidence  or  11  ability,  but  tha  mayor  and  cleric 
oi"  Ihe  village  of  net   ■  end  bad  no  power  to  isaue  said  warrant, 

taaleea  an  appropriation  therefor  had  'seen  previously  ea*2e«   fhe 
evidence  offered  by  defendant  sno*ed  that  no  appropri  fcion  had 
ever  beer  made  to  pay  either  the  warrant  or  the  claim,   Without 
an  appropriation  covering  this  warrant,  it  did  not  bii   ! 
fendant*  it  sa*  laaued  contrary  te  aeoti  n  92  of  the  Oltj  and 

Village  Act,  ttura'a  Statutes  of  1911,  page  87S,  afeioh  provides  as 
follows; 


' 
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"*«o  sontraot    shall   be  here   ft   r  sado  by  the 
city   council   or  uourd  ef   trustees,    or  any  eosaaittee   oar 
—j'-'f;     end  no  expense    shall  be  ineurrei    fa 
the   effloere  or  department  ■•  of   the   corporation*    .she.. 
the  object  of  the  expenditure  thai!  have  been  ordered   by 
the  city  oounail  ox*  board  or  trustoots  or  net,   tasleaa  an  up- 
proprlatlen  shall  nave  been   previously  Bade. 

We  realize  plaintiff  contends  it  ha  I  furnished  the 

ntirij    in  the    >b?;~'!  -       •   .    .    •.--  t  ii,   should  be  p  d  •   tha 

value  thereof;     but  ?i€  sa      il   Lnt     f*a   tarty   to  inquire  as   to   tha 

power  of  defendant  to  eirtar  into    tont  I  to  3  rrants 

jr.  payaent  or*  sorb:  perf 

contracts,     if  there  are  ana  in  the  power  suniclpal 

corporation  In  that  regard,    *  persoi    As  .-■   ':    tue     s    licip&l 

corporation  la  charged  Kith  knowledge  of  sueh  limitation. 

la  the  ease  of  Say  v.  JJLeX  of  Qhieage,    ...    .  LI* 

eh  la  decisive  en  this  point,   ':r.   £ustiee  Carter  said,    (p,$$$)i 

"It,  la  contended  that  the  oity  a  by  the 

eity  solleeter'a  pressies  to  pa;,'  for  the  extra  soark*     Sec- 
tion 91  of  the  01 ty  and     lllage  net    (Hurd*s  Stat,    1 
p.   503* )  provides   that  ma  contract    shall  be  -^.d^   by  the 

city  cou?:cil  or  any  coaaalttes  or  aetsfcerj   and  no  expense 
Incurred  by  any  of  the  officers  or  departments  or  tha  cor- 
poration* tasleaa  r„r.  appropriation  shall  have  bees  previous- 
ly node     So  appropriation  having  bees         ii    for  this  extra 

work  of  the   rlairtiif,   it   la   Imposalble  by  a~.y  act   of  * 
eity  officials   to  -         against   fcha  slty  tor 

the*  fforr;.      \^i££  of  ~*icagc  v.    -Jnober  ^itho^raphirg  ,'o, , 
8   ill.   vpp.    '   IC  •       ,r::..i,bse  of  Lookport   v.     ;s*ylcrd,    51   ill. 
87®>      ££2h  ^blsa?;o"V:-.rtc  (ifersV'v.'    'Anotv&e  ,""*&  'jj.i.    App,    US? 
Dillon  on  Htau   ~crp.   eec.   445.)     ft  parser;  dealing  sltb  a 
Municipal  corporation  in  charged  with  the  knowledge  of  the 
lied,  tat  lone  of  th&  power  of  that   corporation   for  any  con- 
tract sttearpted    to  b«*   entered   into   by  am*  of  ita  Offlciale. 
2~g$2L  T*  City  of  St.   Pulaakl,    i7a   ill.    £9*7;     •Jity  of  Dan- 
villa   v«    13 an vi  11^6"  uatar  £Ojt>    !<?"~"    **•    2?;5;      "[ope  vT  ._^ty  c^ 
Alton,    supra. ■ 

lading  no  reversible  error,  the  judgaent  of  the  County 

will   be 
CJourt  of  Cook  County  is  afflmed* 


tpber  Term,  2923,  ->.. 
371  -  1^77^ . 

CLAP, A  BJ3RTAA.3, 

Appellee, 

) 
| 

• 
> 

appeal  »%g 

vs. 

1 

) 

) 

CIRCUIT  COURT 

:/w  BROS,  1  60  i-WTf, 

coo?:  oocrerr. 

Appellant.     ) 

189I.A.  H3 

J£R«  JUSTICE  PA?',  DiO-IVESBD  :hi:   OPXHIGIJ  OF  XU  5O0Rf« 

This  appeal  la  prosecuted  from  a  judgment  for  $8080 
entered  In  a  suit  brought  by  Clara  Hjortaas,  appellee,  herein- 
after referred  to  as  plaintiff,  against  Jags  brothers  I  company, 
appellant,  hereinafter  referred  to  as  defendant,  in  an  action 
of  trespass  on  the  case  to  recover  ftmaagoa  for  injuries  sustained 
in  an  accident  that  occurred  at  the  northeast  corner  of  vabash 
avenue  and  Madison  street. 

Defendant,  in  its  brief,  assigns  eleven  errors  upon  which 
it  relies.  rhv   fact  remains,  however,  that  tho  raain  contention 
of  the  defendant  la  that  plaintiff  failed  to  prove  that  ah©  was 
in  the  exercise  of  ordinary  care  for  her  own  safety  at  and  Just 
before  the  tirae  of  the  accident  in  question. 

On   the  day  of  the  accident,  October  14,  1911*  about  3:30 
in  the  afternoon,  plaintiff,  a  woman  about  ^6  years  of  age,  was 
on  her  way  to  the  Art  Institute*  Plaintiff  testified  that  ah© 
was  walking  east  on  the  north  oroaawalfe  of  adison  street,  creas- 
ing Sabash  avenue,  toward  hor  deatination;  that  she  had  proceeded 
nearly  all  the  way  over  said  crosswalk  and  was  about  a  stop  or  two 
from  the  east  sidewalk  of  sVabaah  avenue  when  she  MM  struck  by  the 
end  of  the  wagon  shaft  of  a  wagon  being  driven  by  a  mam   named 
David  Williams,  employed  by  defendant. 

On  plaintiff's  behalf  there  were  called  four  witnesses, 
gho  may  be  deaijjnated  rt occurrence  witnesses;*   two  woman  and  two 
sien.   The  first  of  thes*  witnesses  was  Harry  £■  Maskind,  mmwg&P 
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for  a  jewelry  conoero,  who  about  the  time  of  the  acoident  had 
coiae  frora  the  place  of  business  of  vjharles  £«  iravss.  Jewelers, 
at  the  southwest  comer  of  iadiaon  street  and  Rabat!}  avenue,  and 
was  proceeding  to  the  Keener  building,  which  i;$  on  the  northeast 
corner  of  -adiaon  stroet  and  tfabaah  avenue* 

Another  occurrence  xvitnes.3  was  .-lenry  Heffr^r,  who  lives 
at  144*5  Hth  Place,  who  conducted  newspaper  stands  on  the  four 
corners  of  -/adlaon  street  and  abash  avenue,  and  who  had  been  in 
that  business  for  about  twelve  years*  Just  before  the  aooldent 
he  paaaed  froia  the  southwest  to  the  northeast  corner,  and  »aa  on 
or  about  the  northeast  corner  at  the  tirao  of  the  aooidwt. 

The  other  two  occurrence  witnesses  were,  a  wra*  >eatrioe 
Silverman  and  a  King  »thel  Jepson.  The  two  were  friends  and  at 
the  time  in  question  had  been  in  the  place  of  business  of  A. Starr 
Best,  situated  in  the  Keener  building,  on  the  northeast  corner  of 

adiaon  street  and  abash  avenue*  Just  before  the  accident  they 
oar.e   out  at  the  Wabash  avenue  entrance  and  walked  south  to  the 
earns  crosswalk  plaintiff  was  using  at  the  time  she  was  struck* 
They  turned  west,  and  were  close  to  the  north  crosswalk  of  Madison 
street  whan  the  accident  occurred. 

;;hile  there  are  differences  in  their  testineny  as  to  some 
of  the  details  as  to  whefc©  the  horse  and  wagon  ttttS  when  they  first 
saw  it,  and  where  plaintiff  was  when  she  was  first  seen,  yet  they 
are  all  agreed  upon  several  important  fact 3  in  the  case,  naiaely: 
(1)  That  at  the  time  the  plaintiff  was  struck,  she  was  within  one 

or  two  feet  of  the  oast  aidewalk  of  abash  avenue,  practically  at 
the.   curb,  and  that  at  that  tirjo  she  was  walking;   (8)  that  the 
horse  and  wagon  cane  around  the  comer  fast,  or  swiftly,  -  so*ne 
ualng  the  word  "fast,"  some  " swiftly, "  and  some  saying  the  horse 
turned  the  corner  at  a  speed  of  about  eight  to  nine  ^lles  per 
hour;   (3)  that  the  horse  was  east  of  the  east  crosswalk  of 
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Wabash  avenue  ahon  they  first  saw  the  horse  and  wagon,  -  at  leaat 
three  of  them  test  if  lad  to  thia  effect.   ,ve  will  have  ooaaoion 
later  to  refer  to  the  testimony  of  these  ^fitnesses  more  in  detail. 

There  »as  evidence  offered  as  to  the  injuries  plaintiff 
sustained,  and  her  previous  condition  of  health. 

Defendant  offered  two  witnesaea;   the  policeman  at  the 
corner,  and  the  driver  of  the  wagon.  The  police -an  testified  with 
referenoe  to  certain  regulations,  as  to  when  traffic  proceeded  in 
either  direction;   that  one  blaat  of  the  whistle  pir^itted  north 
and  south  traffic,  and  two  blaata  released  the  east  and  we3t;  that 
just  feefore  the  accident,  he  had  given  the  signal  for  the  north 
and  south  traffic  to  proceed,  and  when  he  did  so  he  notioed  de- 
fendant's horse  and  wagon  about  five  feet  east  of  the  east  cross- 
walk of  >?abaoh  avenue;  that  aft  or   about  thirty  seconds  he  gave 
two  blaata  of  the  whistle,  also  signalled  for  the  traffic  to  come 
on  from  the  east,  and  turned  around  to  beckon  the  traffic  from  the 
west  that  it  might  proceed?  and  that  as  he  turned  from  doing  that, 
he  noticed  an  accident  had  occurred,  that  a  woman  war.  lying  in 
front  of  a  horse  and  wagon  near  the  curb  at  the  northeast  corner; 
that  he  then  went  over  to  the  place  of  the  accident,  crossing  in 
front  of  the  horse  on  the  crosswalk,  and  found  plaintiff  there? 
tbftt  he  did  not  witness  the  accident  Itself,  and  that  he  took  the 
name  of  the  driver  of  the  wagon. 

The  driver  of  the  wagon,  David  4'lllians,  states  that  when 
the  signal  war.  given  for  the  north  and  south  traffic,  he  stopped 

Just  eaot  of  the  east  crosswalk  of  Wabash  avenue;   that  when  the 
signal  was  given  releasing  the  east  and  west  traffic,  he  started 
ahead  and  turned  at  the  corner  of  Wabash  avenue  going  north;  that 
he  cane  around  the  cornor  on  a  walk;  that  as  he  turned  at  the 
corner,  he  saw  the  plaintiff,  run  around  the  front  of  a  northbound 
car,  i.e.,  hs  saa  hsr  come  from  in  front  of  the  car  and  he  pulled 
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up  on  Ma  horae;   that  aha  started  back  towards  thr*  car,  then 
back  towards  the  horse,  and  the  left  thili  of  the  ahaft  struck 
her  head  about  the  ear?  that  she  fall,  and  h^  jumped  off  hi a 
wagon;   that  when  he  jumped  off  the  wag^n  hi  a  horse  was  right  on 
the  crosswalk, 

:he  plat  in  evidence  ahows  that  tfabaah  avenue  ia  47  feet 
9   inches  wide  frora  curb  to  curb;  that  the  street  oar  tracks 
occupy  the  cent or  of  the  atreet,  and  an  elevated  railway  structure 
ancl  passenger  station  ocoupy  the  apace  overhead*  ??unerous  pillars 
support  the  elevated  structure  and  station;  tho  distance  on  the 
north  crosswalk  of  "adison  street  frora  the  eaat  rail  of  the  east 
street  car  traok  to  the  curb  ia  about  16  feet,  and  the  distance 
from  the  sane  rail  to  the  nearest  pillar  which  is  east  of  the 
track  ia  8  feet  3  inches  in  its  eaat  and  weat  dimension;  leaving 
a  apace  of  10  feet  between  the  pillar  in  question  and  the  curb  on 
the  eaat  aide  of  Wabash  avenue •  the   sidewalk  on  a abash  avenue 
from  the  curb  to  the  building  line  is  about  .5  feet*   -he  east 
crosswalk  of  Wabash  avenue  is  correspondingly  wide. 

All  the  witnesses  in  the  case  who  testified  as  to  the 
position  of  the  horse  and  wagon  bofore  the  east  or  weat  traffic 
was  released,  place  the  wagon  east  of  the  e &at  crosswalk;   the 
testimony  of  the  officer  indicates  that  the  wagon  was  at  leant  6 
feet  eaat  of  the  crosswalk*  Defendant's  driver  said  he  waa  just 
east,  while  the  witnesses  for  plaintiff  put  him  aa  coning  from  a 
point  about  12  to  10  feet  east  of  the  east  oroaawalk  of  r/abaah 
avenue.  At  least  thin  fact  ia  certain;  that  to  any  person  walking 
east  on  the  north  crosswalk,  before  the  whistle  sounded  releasing 
the  east  and  west  traffic,  this  wagon  was  about  30  feet  east  of 
the  curb  line  of  the  eaat  sidewalk  of  Aabash  avenue. 

Plaintiff  testified  that  she  waa  croaaing  Wabash  avenue 
on  the  noftth  crosswalk  of  Madison  street,  goincr  directly  eaiat,  on 
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her  way  to  the  Art  Institute;   that  ah©  had  crossed  the  street 
oar  track j,  and  ma  .vithin  a  atep  of  the  sidewalk,  whan  &  hors© 
and  wagon  ran  Into  nor;  that  she  was  struck  by  the  shaft  of  the 
wagon  nearest  the  flidew&lk,  namely,  the  right  one;  and  that  she 
was  struck  in  the  right  ear  and  knocked  down  and  afterwards  stepped 
on  and  kicked  by  the  horse. 

Defendant  contends  that  this  testimony  on  her  part  con- 
stituted the  only  evidence  bearing  on  the  question  of  h®r   exor- 
cise of  ordinary  care,  and  is  not  sufficient  to  support  the  alle- 
gation In  the  declaration  that  ahe  was  in  the  exercise  of  due  care 
at  and  Just  before  the  accident.  Se  agree  with  counsel  that  proof 
of  the  exercise  of  due  care  by  plaintiff  la  essential  to  h&r   re- 
covery* ,^ut  that  fact  raay  be  proven  like  any  other  fact,  not 
necessarily  by  direct  or  positive  testimony,  but  it  isay  be  in- 
ferred from  all  the  circumstances  shown  to  exist  immediately  prior 
to  and  at  the  time  of  the  injury. 

$e  have  already  shown  that  the  four  occurrence  witnesses 
who  testified  as  to  how  this  accident  occurred  *©re  all  in  a 
position  to  observe  both  the  plaintiff  and  the  driver  of  defend- 
ant's wagon;  she  herself,  and  the  other  witnesses  on  her  behalf, 
testified  that  she  was  within  on©  or  two  foot  of  the  east  side- 
walk when  the  accident  occurred*   -he  other  four  witnesses  testi- 
fied that  they  saw  the  wagon  and  bores  east  of  the  east  crosswalk, 
about  10  or  12   feet,  come  swiftly  across  the  east  crosswalk  of 
..abash  avenue  on  Stadlson  street,  and  turn  quickly  around  the  north- 
east corner  and  strike  the  plaintiff. 

Plaintiff  had  already  crossed  the  street  car  tracks; 
In  fact,  ahe  had  already  reached  a  position  of  apparent  safety 
at  the  time  she  was  struok,  and  it  was  only  because  of  the  act  of 
defendant's  driver  in  driving  around  the  comer  swiftly,  and  on 
the  run,  that  the  accident  occurred  and  she  sustained  the  injuries 
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sued  for*  The  place  where  plaintiff  was  picked  up  at  the  time 
of  the  accident,  -  oloue  to  the  curb,  namely,  between  the  horoe 
and  the  curb  -  cupports  her  te3tlnony  as  to  the  place  she  w&a  at 
the  time  the  accident  occurred. 

Against  this  testimony,  defendant  relies  upon  the  evidence 
of  David  villiama,  the  driver,  and  Daniel  ;sc3arthy,  the  creasing 
policeman,   In  considering  the  driver' a  testiniony,  thfte  cirou^- 
Btar.ee  1b  worthy  of  ooremontt  That  'llliaraa  is  the  only  one  of  all 
the  witnesses,  who  testified  that  his  horse,  in  turning  the  corner 
at  the  time  of  the  accident,  *is  going  at  a  walk,  and  that  a  car 
was  passing  at  that  tl^e,  going  north,  in  front  of  shioh  the  plain- 
tiff crossed  at  the  tine  be  first  saw  her. 

The  policeman's  testimony  is  oorrohorative  of  illtams 
in  but  one  point,  namely,  that  after  the  accident  occurred,  the 
horso  was  still  on  the  north  crcsa*alk  of  HadieOR  street,  and  that 
when  he  went  to  the  scene  of  the  accident,  in  crossing  in  front 
of  the  horse  he  was*  still  on  the  north  crosswalk. 

there  is  testimony,  however,  on  the  part  of  the  officer, 
which  the  Jury  right  consider  corroborative  of  plaintiff's  theory. 
He  testified  that  he  save  the  signal  releasing  the  eant  and  west 
traffic,  by  sounding  his  whistle  twice;  that  he  then  waived  with 
his  hand  for  the  traffic  to  come  on  from  the  east;  that  he  then 
turned  around  to  beckon  the  traffic  to  proceed  from  the  west,  and 
that  when  he  turned  back  from  doing  that,  he  noticed  an  accident 
had  occurred,  ''ihen  in  connection  with  that  testimony,  one  takes 
into  consideration  the  fact  that  at  the  time  the  whistle  was 
sounded  for  the  east  and  west  traffic  the  driver  was  at  least  80 
feet  from  the  curb  of  the  east  sidewalk  of  Wabash  avenue,  the  jury 
Eight  reasonably  Infer  from  such  testimony:   (1)  A  qui  clones  a  in 
the  happening  of  the  aooident,  which  corroborates  plaintiff's 
version;  and  (2)  that  the  officer  could  not  have  given  these 
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algnals  with  hiss  hand  to  the  east  and  west  If  a  car  had  been 
passing  to  the  north  at  that  time. 

Defendant  adults  In  Its  bri^f »  that  there  waa  evidence 
tending  to  she*  that  Its  driver  wa-3  guilty  or  regliger.ce.   n 
the  last  page  of  Its  brief  It  says:  "In  vie*  of  the  testimony 
of  various  witnesses  called  by  appall©©,  to  the  effect  that  the 
horse  and  wagon  were  driver  around  the  corner  at  a  speed  of  eight 
to  twelve  miles  an  hour,  the  evidence  of  course  tends  to  alios?  that 
appellant's  driver  waa  guilty  of  negligence,  as  charged." 

therefore,  as  wa  have  said  at  the  outset,  the  only  con- 
tention of  the  defendant  in  thia  case  was:  (1)  L'hat  the  court 
should  havs  instructed  the  3ury  to  find  for  the  defendant,  aa  tho 
evidence  did  not  ibo*  plaintiff  era*  in  the  exercise  or  ordinary 
care;  and  {a)  that  the  court  srred  in  refusing  to  grant  a  new 
trial  because  the  verdict  of  the  Jury  »aa  against  th«  weight  of 

the  evidence. 

The  defendant  contends  that  plaintiff,  in  h«r  testimony, 

did  not  go  into  details  as  to  hor   every  m&vmumt   at  tha  tine  of, 
&nd   just  before  the  accident,  and  failed  to  state  that  she  looked 
or  listened  for  a  signal  at  that  time;  and  further,  that  there 
was  no  other  testimony  on  that  point,  and  therefor*,  plaintiff 
failed  in  her  proof,  that  aha  was  in  tho  exercise  of  ordinary  care 
as  alleged  in  her  declaration*  W*  cannot  concur  in  such  contention, 
i-.von  if  the  evidence  la  silent  on  that  point,  that  fact  la  not 
necessarily  inconsistent  with  the  axorol^o  of  duo  care  on  har  part. 

The  case  of  lieldenreloh  v.  Dresner.  896  111*   439,  is  much 
in  point  upon  that  question,  and  the  facta  in  sany  respects  are 
quite  similar  to  the  case  at  bar»  In  that  oaso,  as  in  the  case  at 
bar,  the  defendant  strongly  urged  that  plaintiff  was  not  in  the 
exercise  of  ordinary  care,  and  therefore  guilty  of  contributory 
negligence.   The  court  saidt   (p. 451) 
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Blt  has  long  been  the  settled  rule  in  this 
Jurisdiction  that  'it  cannot  bo  sail,  *a  a  natter  ©f  lew, 
that  a  person  is  in  fault  in  failing  to  look  and  listen 
if  ndaXtd  without  his  fault  or  where  the  surroundings  may 
excuse  such  failure.'   ;).  a  A.  B.ft,  Co*  v.  Pearson,  134 
111.  ?na{  G.  .  .-..  '.  K.R,  Jo,  v.  ovlraita,  211  11.  448; 
•:.  A  J*  2.  Ky.  0O«  v.  >Vanlc,  supra?   «Inn  v.  Cleveland  0.  :. 

v  hm   Sjf«  Go.,  8*8  ill.  122;  Henry  v.  0,  J,  C.  a  St,  L, 
Ely.  GO.,  236  id.  210." 

The  oases  cited  on  that  point  by  defendant  are  not  con- 
trolling in  the  case  at  bar.  In   moot  of  thoas  oases  the  facta 
show  a  railway  or  street  oar  accident:  and  even  in  those  oases, 
the  failure  to  look  or  11  a  ten  la  not  negligence  p_er  se&  and  onlv 
boconea  negligence  as  a  matter  of  fact  by  reason  of  other  attand- 
ing  circumstances  which  would  indicate  the  necessity  for  a  per- 
son* e  so  doing,   rhe  case  oitad  several  tines  in  the  course  of 
defendant's  brief,  Is  that  of  I.  G.  R.:>;.  Go.  v.  Batson,  81  111. 
App.  142,  An  examination  of  that  case  shows,  however,  that  the 
evidence,  instead  of  tending  to  ahoar  ordinary  care  on  the  part  of 
the  deceased,  strongly  tended  to  ahow  its  absence. 

We  have  no  fault  to  find  with  the  principle  announced  in 
that  and  the  oth&r  cases  cited  by  defendant,  but  they  are  not 
applicable  to  thy  case  at  bar,  because  they  are  no  essentially 
different  in  the  facte.  The  oasa  at  bar  was  not  a  railroad  or 
street  car  accident.  Plairtiff  was  at  a  crossing  ah^TQ   she  had 
the  right  to  be.  She  had  as  much  right  on  this  crossing  as  any 
vehicle,   fherft  was  nothing  in  the  evidence  to  show  that  she  had 
any  knowledge,  or  in  the  exercise  of  ordinary  care  had  any  reason 
to  believe  that  a  wagon  would  come  around  the  corner  swiftly  as 
she  was  about  to  atep  on  the  curb  fross  the  crosswalk;  but  tha 
driver  of  the  deforciant's  wagon  knew  thut  the  oust  and  west  traf- 
fic load  been  released,  and  knew,  or  should  have  known  by  the 
exercise  of  ordinary  care,  that  passengers  might  bo  orooeing  east 
and  »at  at  that  time. 
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Oounnel  for  defendant  apparently  proceeds  en  the 

assumption  that  tho  question  of  arhether  or  not  plaintiff  *&s  in 

the  exorcise  of  ordinary  care  mat  bo  proven  by  direct  a~d  positive 

testimony,   _;uch  is  not  the  law,   ;he  degree  of  car©  exercised  by 

either  of  the  parties  may  be  determined  by  circumstantial  evldenoo, 

or  it  may  be  inferred  from  circumstances  appearing  in  proof,   Ph* 

authorities  are  legion  that  to  prove  tne  faot  that  plaintiff  .ias 

in  the  exercise  of  ordinary  care  it  is  not  necessary  to  have 

direct  and  positive  testimony,  but  it  is  only  neoeos  ary  thnt  the 

Jury  may  fairly  infer  from  the  circumstances  in  evidence,  that 

plaintiff  »aa  in  the  exercise  of  due  care.   This  principle  ia  laid 

down  in  tho  case  of  0*0*0*   A  .at,  L..  Hy.  0g«  v.  <<oamn^A j.iO  .til, 

U19$   wherein  the  court  aaid: 

■  .ha  question  whether  mtt   vae  guilty  of  contribu- 
tory ne^linenoe  was  a  question  of  fact  to  be  passed  upon 
by  tn©  jury,  and  while  th«  ourden  of  proof  was  upon  the 

plaintiff  to  tshotf  that  norr  mm  in  the  exercise  of  dim 
care  for  his  osn  safety,  It  did  not  devolve  upon  him  to 
establish  euch  due  care  by  direct  and  positive  testimony, 
but  such  due  care  Might  be  inferred  from  all  tne  ciroun- 
atartceo  shoarn  to  exiat  immediately  orior  to  and  at  the 
time  of  the  injury.1' 

:o  the  same  effeot  is  the  caae  of  North  Chicago  Jtreety 

>y.  Co,  v.  l-iodert,  SOS  ill.  415,  wherein  it  *ae  held: 

"It  rfas  not  essential  that  it  should  be  made  to  ap- 
pear by  what  3s  called  direct  bjid   positive  proof,  that 
eithor  the  appellee  or  tho  servants  of  the  appellant 
company  exercised  ordinary  care  on  the  occasion  In  ques- 
tion. The  degres  of  care  sxerciaed  by  each  of  these  par- 
tiee  may  be  determined  by  circumstantial  avidence,  or,  as 
has  at  other  times  been  stated,  may  be  inferred  by  the 
jury  from  circumstances  appearing  In  proof.   i.j.r.R.  Jo, 
v.  Cragln,  ?1  111.  177;   0  %  A.  Bj*«  00.  v.  Carey,  115  id.  115; 
c.  .%  E»I»R#R.  co.  v.  Beaver,  1W  id.  34." 

Another  ease  directly  in  point  is  il.  J,  .■%  .£.  Ey*  Co.  v.  aoadloy, 
880  111*  488* 

•  bolieve  that  the  evidence  in  this  case  made  it  imper- 
ative for  tho  trial  court  to  submit  the  question  of  whether  or 
not  the  plaintiff  .vaa  in  the  exercise  of  ordinary  care,  to  the 
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jury.   Th')  court  in  Its  charge  to  the  Jury,  gave  sany  instruc- 
tions on  behalf  of  tho  defendant  upon  that  question;  in  fact, 
in  five  different  instruction  i  did  sat  the  court  bring  home  to 
the  jury  the  contention  of  the  defendant.   P^e  jury  by  their  vor- 
diot  found  that  the  plaintiff  *ae  in  tho  exercise  of  ordinary 
care,  and  that  the  defendant  'isa  guilty  of  the  neglirer.ee  ohargod 
in  tho  declaration.   The  able  trial  jfudge  who  saw  and  heard  the 
witnesses,  did  not  disturb  the  verdict,  but  entered  judgment 
thereon. 

'.'o  cannot  say  that  such  verdict  is  manifestly  against  the 
weight  of  the  evil  en  ce.   On  ths  contrary,  a-s  are  fimly  of  the 
opinion  that  the  jury  were  fully  warranted  in  arriving  at  a 
verdict  of  guilty. 

Defendant  complains  of  two  instructions  that  *er©  refused, 
offered  on  behalf  of  defendant.   The  icurt  gave  on  behalf  of  the 
defendant  twenty  instructions,  and  these  instructions  fully  cover- 
ed the  subject  na- ter  contained  in  the  two  refused.   M  believe 
the  jury  were  fully  arid  fairly  instructed  on  the  law  In  tho  case. 

Finding  no  reversible  error,  the  judgment  of   the  Circuit 
ionrt  srill  be  affirmed . 


■ 


October  Term,    1913 
445   -   19848. 

BILL!        UBBM9  ) 


} 


V3«  )     BZLLg 

i  a.  3       as  mt  et  ai.  /appeal  FROli 


I 


.' 


oUPiiRIOH   GOUHT 


^Ulnin^AVi^   ^   °°M"  J/  C00K   COUNTY. 


Appellee, 


) 

\  iwm 


▼»•  )    I     P  BTSSISQ  !       i    I   .-  . 

/ 


WILLIAM  j„  :-.-  >■;-:!:::  .'■,   at  al.j 

on  appeal   of   AlLLiA fit  ft*   BSMfSXE-    ) 

w-/,-.   .  1      loy  ±#ii*  x  1  o 

Appellant. ) 

STATS  ST  OF  THE  QS&33*  A  isoohanie's  lien  suit  was  instituted 
fey  villia^  iierr  against  Silliats  E.  Henriksen,  et  al.f  one  of  the 
parties  defendant  in  the  original  bill  sas  the  Hcl&es  Disappear- 
ing <->ed  Qoamt&f*      After  the  issues  of  the  original  bill  had  been 
referred  to  a  raaster,  the  Holies  Disappearing  d&d   uonsp&ny,  a 
corporation,  filed  ita  answer  in  the  nature  of  an  intervening 
petition,  to  forecloas  a  lien  clalis  of  ita  own  against  certain 
buildings  involved  in  the  original  proceeding*   Subsequently  the 
claijss  of  lerr  sere  settled,  the  original  bill  dismissed  and 
Herr'a  li«n  discharged  without  prejudice  to  ths  tojises  disappear- 
ing ^ed  Coapany.  Thia  state  of  the  record  left  the  issues  in  the 
case  solely  between  the  -cldes  Disappearing  Bed  Oo^pany  and  the 
defendants*  Hereafter  we  shall  refer  to  /llliaia  R.  Henrifesen, 
appellant,  as  the  defendant,  and  to  the  ;iolr?ea  Disappearing  3ed 
Josspaay,  appellee,  a3  the  petitioner. 

The  real  estate  upon  srhioh  the  petitioner  secured  a  lien 
by  the  decree  corapl  dned  of  consisted  of  two  double  flat  buildings 
located  respectively  at  530-532,  and  630-632  ^outh  .ifhland  avenue, 
being  about  a  block  apart*   .i'he  petition  for  lien  sets  out  the 
fact  of  this  ownership  in  the  defendant,  and  that  the  defendant 
requested  the  petitioner  to  furnish  and  deliver  at  said  premises, 
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for  uao  thoroin,  four  certain  disappearing  beds,  and  four  certain 
book  oaaea  and  writing  desks  combined,  for  each  of  said  double 
buildings;  that  a  written  contract  evidenced  the  agree^nt  be- 
tween the  parties. 

R«  B«  Holmes,  &  tfitneaa  on  behalf  of  the  petitioner,  tea- 
tified  that  he  kne.v  the  contract  w&.s  completed?  that  eight  com- 
bination book  caaoa  and  aritlng  desks  had  boon  installed  at  Lhe 
respective  numbers  on  South  Highland  avenue;   that  the  last  work 
done  on  the  Job  was  on  iarch  31,  19X11  that  that  work  was  done  by 
a  man  named  Hilty,  who  went  out  and  readjusted  the  bada  and  took 
oare  of  a  few  Incidentals,  auoh  a^  putting  felt  on  the  rollers, 
and  readjusting  the  rollers?   that  on  December  S8§   1910,  an  invoice 
waa  Mnt  to  the  defendant  for  the  fall  contract  price*  There  was 
also  introduced  in  evidence,  statement  of  olaim  for  a  lien  filed 
in  the  office  of  the  circuit  Court cf  cook  County,  as  claim  £31457* 
of  July  24,  1011,  This  constituted  practically  all  the  evidence 
that  waa  taken  before  the  master. 

Frederick  illlty,  who  was  also  called  as  a  witneaa,  testi- 
fied aa  to  the  work  that  he  did  on  Uaroh  Slat;  he  alao  testified 
that  two  doora  and  a  spring  were  delivered  to  the  office  of  the 
defendant  in  July, 

The  evidence  offered  by  the  defendant  showed  that  the  work 
had  been  completed  in  December  of  1910)  that  on  March  n,  1911, 
the  petitioner  received  notea  covering  the  amount  of  the  contract 
price,  &'hioh  sere  sent  to  the  Los  Angelas  office  of  the  petition- 
er: and  on  #areh  26,  1911,  these  notes  were  returned  to  defendant 
with  a  letter  stating  that  that  method  of  settlement  waa  not 
eatlBfaotory,  and  asking  that  other  arrangements  be  made  in  the 
near  future  to  meet  the  obligation. 
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The  master  in  his  report  found  that  defend    .  :.  in- 
debted to  the  petitioner  in  the  suns  of  f838f  iVth  interest  there- 
on at  the  rate  of  five  y#r   cent,  froa  tub*  inth  day  of  July,  131X1 

and  that  he  was  entitled  to  a  lien  on  the  prerriiaes  in  question  for 
that  autm.  Upon  triio  report  of  the  master,  without  hearing  any 
further  evidence,  the  court  entered  a  deoree,  confirming  and  ap- 
proving the  report  of  the  master*  line  lecre v  found  the  eame  amount 
due  and  further  ordered  that  the  petitioner  #ae  entitled  to  a 
valid  mechanic's  lien.  To  the  entering  of  this  decree  defendant 
excepted  and  prayed  an  appeal  to  this  court. 

R,  ':'. fTICI  P4»  DELrvTSRBB  T8S  GPXXXOW  0T'  ?vr  qqq\     . 

Defendant  contends  that  there  is  no  evidence  in  the 
record  to  aho%  that  the  b&ds,  bco!:  cases  and  writing  don)  a  which 
are  the  subject  matter  of  the  ifcecbanlc's  lion  suit,  were  in  any 
?ilae  attached  to  the  building,  or  in  any  wise  bsearse  fixtures 
either  by  actual  attachment  or  by  adaptation  and  use. 

We  have  searched  the  record  very  diligently  to  discover 
any  fRCts  or  evidence  from  whioh  any  reasonable  inference  raight  be 
dravvn  that  would  warrant  ue  in  arriving  at  the  conclusion  that  the 
beds,  book  oases  and  writing  desfts  «ere  attached,  adapted  or  use i 
in  the  building  so  as  to  come  within  section  i  of  the  ech&nic's 
Lien  Act,  wherein  it  la  provided  that  a  lien  shall  b©  allowed  in 
favor  of  persons  who  shall  under  conditions  therein  provided, 
"furnish  materials,  fixtures,  apparatus  or  rraohinery  for  the  pur- 
pose of,  or  in  the  building,  altering,  repairing,  or  ornamenting 
any  house,  *?•  *  »  or  sidewalk,  etc." 

The  petitioner  urges  that  the  contract  furnishes  evidence 
in  support  of  ita  right  to  a  mechanic's  lien*  Reference  la  laado 
to  the  following  lORgU*C*  therein*  "Ml  furniture  to  be  built 
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according  to  moasuresionts  required  for  the  Holmes  disappear- 
ing bed  of  plain  oak,  in  a  first-olasa  ja&nr.er,  and  delivered 
to  the  building  in  the  fehite  (not  stained  or  painted)  exclusive 
of  glass  or  hardware  of  any  description;  no  doors  to  ba  fitted 
or  bung,  no  h&rdsare  to  be  put  on  by  us.   (Meaning  the  petitioner.) 
»  *  *  Openings  for  the  beds  and  recesses  and  the  ventilation  to 
be  prepare!  by  the  contractor  according  to  our  details  and  instruc- 
tions."  (waning  the  details  and  instructions  furnished  by  the 
petitioner. ) 

rhis  language,  the  petitioner  argues,  indicates  that  the 
furniture,  -  meaning  the  eight  disappearing  beda,  tfco  book  cases 
ar.d  writing  desks,  -  sere  not  portable  in  their  nature,  Wttr*  not 
complete  in  themselves,  but  were  like  doora,  consols,  mantels 
and  other  features  of  the  trim  of  a  building  s?Mch  ftp*  furnished 
to  a  building  but  not  completed?  that  the  wor*  necessary  to  com- 
plete the  finished  product  would  b©  done  by  sose  other  contractor 
along  witJi  the  finishing  of  the  other  woodwork  in  the  rooms  where 
they  are  to  bscose  a  part  of  the  permanent  equipment  of  the  house. 
it  argues  also  that  the  use  of  the  word  "install*  in  the  contract 
indicates  permanency. 

'ut  the  petitioner  1&  reduced  to  the  extremity  of  arguing 
conjectures  rather  than  facts  that  appear  in  the  evidence*   rhsre 
*aa  not  a  scintilla  of  evidence  offered  by  petitioner  which  showed, 
or  even  tended  to  show,  that  these  eiptht  disappearing  beds  and  the 
book  oases  and  writing  desks  Mire  permanently  attached  to  the 
building,  or  that  tfcey  had  become  fixtures,  either  by  actual  at- 
tachment or  by  adaptation  and  uso»   it  is  true,  in  i*S9  course  of 
its  argument,,  petitioner  speaks  of  modern  apartments,  and  that 
disappearing  beda  ars  a  feature  of  then,  and  that  they  are  perssa- 
nent;  but  such  argument  la  on  matters  de  hqra  tho  record,  and 
m   argument  of  this  kind  ca>~  have  no  weight  with  this  or  any  other 
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reviewing  court  which  must  base  its  decision  Upon  the  facta  in 

evidence. 

Reference  la  also  made  by  the  petitioner,  to  certain 
evidence  brought  out  In  the  testimony  of  one  of  the  witnesses 
for  the  defendant,  viz:   that  ho  as  a  r.or.   employed  by  tho  petition- 
er tear  do  .n  some  of  the  piaster,  and  argues  from  that  fact  that 
the  fixtures  were  being  attached  to  the  sail.  At  best  this  would 
be  a  remote  inference*  Moreover,  *e  are  of  the  opinion  that  Use 
contract  itself  furnishes  damaging  evidence  again**  the  petition- 
er's contention*  The  closing  paragraph  of  the  contract  reads  ag 
follows: 

"it  is  part  of  this  agreement  tht*t  the  beds  and 
recesses  shall  remain  the  property  of  the  Holmes  dis- 
appear inr-;  a»d   «o,  until  the  amount  io  paid  in  full, 
and  no  right  to  the  patents  or  licenses  shall  be  grant- 
ed until  the  beds  ar^  paid  for  in  full,* 

ouch  language  indicates  that  the  petitioner,  when  it  delivered 
the  fixtures  under  this  contrast,  did  not  intend  to  part  with 
lit  title.  It  supports  the  contention  of  the  defendant,  that  the 
petitioner  did  not  regard  that  the  installation  of  thes«  fixtures 
In  the  premises  in  question  proof  of  the  fact  that  the?  were  so 
attached  to  the  real  estate  as  to  become  a  part  thereof. 

Petitioner  in  its  brief  bM  predicated  its  argument  for 
affirmance  of  the  action  of  the  court  in  entering  the  decree,  on 
the  ground  that  substantial  justice  hue  been  done,  because  de- 
fendant hue  not  denied  tho  amount  of  the  indebtedness,  ar.d  because 
the  claim  ha  not.  been  p*id.   Petitioner  pleads  for  an  *fti  rmance 

again. t  authorities  cited  by  defendant  which,  together  with  the 
a,rictBits"eif,  are  controlling  under  the  issues  herein  Joinel  and 
the  evidence  submitted  for  our  review*   -he  petitioner  does  not 
in  any  way  point  out  wherein  the  fixtures  fuml3had  under  this 
contract  can  bo  considered  as  being  that  kini  of  material  m»   io 
the  subject  matter  of  section  7  of  the  mechanic's  Lien  Act.   he 
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decisions  of  the  courts  show  the  meaning  or  the  .?ord  "material" 
In  thvt  section  to  ba   material  such  as  lumber,  sand,  briofca,  - 
all  of  the  character  which  lose  their  identity  after  being  used 
In  connection  uith  the  building,  but  at  once  beoom©  a  part  of  the 
whole  structure. 

ile  this  section  of  the  statute  <i«par«ntly  provides  that 
it  is  not  necessary  to  prove  that  the  Material  delivered  for  that 
purpose  actually  entered  into  and  was  used  in  the  obstruction  of 
the  building,  yet  our  oupre^e  Court  does  not  wish  to  be  understood 
aa  having  decided  that  auoh  is  the  effect  of  that  provision  of  the 
statute;  attd  there  are  decisions  that  hold  that  any  presumption 
that  arises  from  such  interpretation  nay  be  rebutted  by  defendants 
in  such  mechanic's  lion  action. 

The  subject  matter  of  the  petition  for  mechanic'.:;  lion 
In  this  oase  cannot,  by  stretching  ths  imagination,  be  considered 
that  kind  of  material.  Rather  -xt   once,  however,  do  they  corse 
within,  ths  provisions  of  section  l  of  the  tf*chanio*s  Sen  .\ct,  wherein 
it  la  provided  that  persons  who  cha.ll  under  conditions  provided 
therein,  "furnish  material 3,  fixtures,  apparatus  or  machinery  for 
the  purpose^'or  in  the  building,  altering,  repairing,  or  ornament- 
ing any  houue,"  etc.,  shall  be  entitled  to  a  lien. 

To  claim  the  benefit  of  the  -'©chariot  Lien  Act  una  or 
section  i,  the  petitioner  sniot  allege  and  prove  that  the  things 
for  which  a  lien  Is  claimed  were  so  attached  to  the  building  or 
improvement  as  to  bsaoat  a  part  of  the  real  estate.   This  principle 

saa  laid  down  in  the  caas  of  Haas  Flee  trio  jcu  v.  Arousement  OOy 

ill.  A*;Z,   wherein  the  very  question  her©  under  discussion  arose. 
In  that  ou3o  the  petitioner  olairaed  the  benefit  of  section  7  of  the 
Mechanic's  Lien  Act.   fhs  court  in  that  case  was  of  the  opinion 

the  things  claimed  to  have  been  furnished  for  which  a  lien  was 
sought,  wer^  not  of  such  character  as  to  be  classed  as  material  under 
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sootier.  7,  but  ratner  (HUM  under  th©  broader  provisions  of 
section  i  of  tht*  act*  in  that  oaso  th«  court  clearly  set  forth 
the  limitations  of  section  7   and  the  comprehensive  oharaoter  of 
section  l,  afhich  provides  that  a  lion  say  be  established  for  things 
ether  than  material,  namely,  for  fixtures,  machinery,  apparatus* 
etc.,  and  announced  th©  principle  that  proof  of  the  were  delivery 
cl"  the  fixtures,  apparatus,  and  machinery  m  not  sufficient  to 
authorise  a  decree  establishing  a  li^n,  without  any  proof  a&   that 
such  apparatus,  fixtures  or  machinery  were  evsr  bad-,1  in  such  manner 
M  to  become  attached  to  or  forn  a  part  of  the  real  estate*  In 
tho  course  of  its  opinion,  the  court  said,  on  page  432* 

".'he  principle  underlying  tho  oases  nhich  limit 
the  lien  to  the  extent  of  materials  actually  used  in 
the  con  -truction  of  tho  building  la,  that  it  is  contrary 
to  Justice  to  burden  real  aetata  with  liens  to  pay  for* 
chattels  which  in  no  sense  oould  be  supposed  to  enhance 
the  value  of  the  real  estate,  hence  nhsr®   a  lien  mm 
sought  to  be  established  for  fixtures,  apparatus  or 
machinery,  It  mm  necessary  to  allege  and  provo  that  the 
things  for  which  a  lien  V&a  claimed  were  so  attached  to 
the  building  or  improvement  &a  to  become  a  part  of  the 
real  estate." 

This  same  principle  *M  enunciated  again  in  the  case  of 
Kittenhouoe  00.  v.  drorwn  &  vO.^  1&4   111.  548,  also  in  the  case  of 
a  clime  ling  v.  l:ookford  Amusement  -Jo.,  104  111.  *pv*   7  on, 

:hf,  o&ue   at  bar  clearly  comes  within  the  facta  and  the 
principle  of  law  enunciated  in  tho  oa^o  of  Haas  Ki-sotric  Jq(|  v. 
Amusement  Jo.,  supra,   rhero  ar->  no  facta  in  the  evidence,  nor 
any  findings  of  fact  in  the  decree  which  entitle  petitioner  to  a 
lien  under  the  principles  announced  in  that  case-   In  fact,  there 
was  no  evidence  submitted  from  which  the  court  oouli  enter  a  find- 
ing of  fact  that  the  things  for  which  the  lien  vaa  claimed  were  so 
attached  to  the  building  or  improvement  as  to  become  a  part  of  tho 
real  estate,  and  consequently  the  court  erred  in  entering  the  de- 
cree complained  of. 

For  the  reasons  hereinabove  assigned,  tha  decree  of  the 
.uperior  Jourt  «ill  be  reversed  and  the  oaus©  remanded. 
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WBB   F.  DEVINE,  Administrator  of  the        ) 
Estate  of  MAKTIN  PGDPECAN,  t>eoeased,         ) 

defendant  In  Error,  J  ERROR  TO 

▼■•  )    MUNICIPAL  DOS! 

) 
AKBRH  3ICKKL,  )  Q!,  CHICAGO. 

Plaintiff  in  Error,  ) 

189  I.A.I  16 

MR.  JUoTIUE  .3CANLAH  DSUVHREJ  fKi  OPISIOS  Off  THi.-;  OOUHT. 

John  F.  Davine,  administrator  of  the  aetata  of  'artin 
Podpecan,  deoeaaed,  defendant  in  error  (hereinafter  referred  to 
as  the  plairtiff ),  brought  suit  in  the  !(unioipal  aourt  of  ohioago 
to  recover  ^300  (with  interest),  loaned  by  the  said  deceased  to 
Andrew  Nickel,  plaintiff  in  error  (hereinafter  referred  to  as 
the  defendant),  on  Jeptonber  9$    1*09.  It  was  alleged  in  the 
statement  of  claim  that  the  defendant  gave  the  deoeaaed,  at  the 
time  of  the  loan,  a  promissory  note  to  evidenoe  the  loan;  that 
the  note  had  been  loatj  that  it  was  never  endorsed  or  trunsf erred 
by  the  deceased,  ani  that  there  was  duo  on  the  3amo  |98l ;  and 
the  plaintiff  offered  a  bond  to  tho  defendant  in  double  the  amount 
due,  to  hold  hlia  h&nsleaa  from  further  payment  of  the  said  note, 
as  by  statute  in  such  oaaa  wade  and  provided.   The  defendant,  in 
his  affidavit  of  merits,  admitted  the  making  of  the  aaid  note, 
and  that  the  sane  had  never  been  paid,  and  the  defendant  offered 
to  pay  the  same  upon  production,  cancellation  and  surrender  thereof. 

The  case  was  tried  by  the  ocurt,  without  a  jury,   "he 
plaintiff  made  proof  tending  to  establish  the  loss  of  the  note  and 
then  tendered  to  the  defendant  in  open  court  an  indemnity  bond  as 
provided  for  by  section  14,  chapter  98,  aurd*a  Rev,  Jtatutea^  in 
the  sum  of  £365,  with  sureties  to  be  approved  by  the  court,  but  the 
defendant  refused  to  accept  the  bond.  The  defendant  does  not  con- 
tend that  the  bond  offered  waa  not  a  good  and  sufficient  one,  and 
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conditioned  in  accordance  with  the  provisions  of  section  14, 
chapter  99,  Hurd*s  fieviaed  statutes.   The  court  found  the  is- 
sues for  the  plaintiff  and  entered  jtidgment  on  the  finding,  to 
which  action  the  defendant  excepted,  and  this  writ  of  error 

The  defendant  contends  that  the  note  in  question  was 
adapted  to  circulation  by  an  endorsement  thereon,  and  for  that 
reason  absolute  proof  that  the  note  was  actually  lost  or  des- 
troyed was  necessary  to  entitle  the  plAi:;tiff  to  «.  4«d^u.ant; 
that  the  evidence  in  the  oase  does  not  show  absolutely  that  the 
note  waa  lost  or  destroyed,  nor  that  the  deceased  owned  the  note 
at  the  time  of  hiss  death.   The  defendant  further  contend*  that 
tha  proof  did  not  show  that  the  deceased  had  not  endorsed  the 
note.  Independently  of  the  contention  that  the  proof  does  not 
show  that  the  deceased  ovmed  the  note  at  the  time  of  hi a  death 
(a  contention  we  find  without  raorit),  the  defendant's  position 
amounts  to  thiat  that  in  an  action  upon  a  lost  negotiable  note, 
where  the  evidence  doea  not  show  that  the  note  was  not  adapted 
to  circulation  by  an  endorsement  thereon,  Judgment  will  not  be 
entered  upon  said  instrument,  unless  the  proof  sho»a  absolutely 
that  the  note  was  loot  or  destroyed.  The  position  of  the  defend- 
ant seems  to  be  supported  by  the  following  cases t  Rogers  v. 

iller,  4  3oam.  588 J  ^o^illan  v.  .v.ethold,  35  111.  250.  It  must 
be  remembered,  however,  that  since  the  decisions  in  those  cases, 
the  legislature  passed  section  14,  chapter  9P,   of  Hurd*s  Revised 

Statutes,  This  section  reads  aa  follows: 

"In  any  action  founded  upon  any  note,  bond, 
bill,  or  other  instrument  in  writing,  or  in  whloh  the 
sane,  if  produced,  might  bo  allowed  aa  a  set-off  in  de- 
fense, if  it  shall  appear  that  such  Instrument  wao  lost 
while  belonging  to  the  party  claiming  the  amount  due 
thereon,  to  entitle  him  to  recover  upon  or  set-off  the 
same,  he  may,  in  the  discretion  of  the   court,  be  required 
to  execute  a  bond  to  the  adverae  party  in  a  penalty  at 
least  double  the  amount  of  such  note,  bill  or  instrument, 
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with  sufficient  security,  to  be  approved  by  the 
court  in  which  the  action  ia  pending,  conditioned 
to  indemnify  the  advert  party,  hiss  heirs,  executors 
and  administrators,  against  all  claims  by  any  other 
person  on  account  of  such  instrument,  and  against  fill 
coat  and  expenses  by  reason  thereof." 

This  section  recognises  the  right  of  one  who  has  lo-?t  a  note, 
negotiable  or  otherwise,  of  which  he  was  the  owner,  tc  bring 
an  action  and  recover  upon  it,  and  it  empowers  the  court  to 
protect  the  maker  of  the  note  by  requiring  the  plaintiff  in  the 
suit  to  execute  a  bond  properly  conditioned  to  effectuate  that 
purpose*  lection  .14  operated  to  change  the  rule  announced  in 
the  case  of  Rogers  v.  filler,  supra;   J^alrbanks  v.  Campbell,  59 
111.  App.  £18.  There  would  be  no  reason  or  necessity  for  com- 
pelling a  plaintiff  to  furnish  the  bond  contemplated  by  aeation 
14,  if  he  MM  still  compelled  to  prove  absolutely  the  loaa  or 
destruction  of  the  note,   in  the  present  case  the  plaintiff  made 
out  a  pri^a  facie  showing  as  to  th©  loaa  of  th«  note  and  his 
ownership  Q£  the  sane,  and  he  tendered  to  tha  defendant  a  good 
and  sufficient  bond  to  protect  him  against  any  possible  loos 
growing  out  of  any  future  claim  by  any  third  party  upon  the  note. 
The  defendant  saw  fit  to  refuse  this  bond.  By  thia  action,  he 
made  it  unnecessary  for  the  court  to  order  the  plaintiff  to 
execute  a  bond,  ao  conteJtrplated  by  section  14.  The  plaintiff 
admits  owing  the  debt,  tfhile  the  proof  ia  not  absolutely  clear 
that  the  note  is  lost  or  destroyed,  it  is  reasonably  clear  that 
it  ia  lost.  Th I  defendant  refused  a  tender  that  would  hav*?  pro- 
tected him  againat  any  possible  future  loss,  arising  out  of  the 
not©,  and  he  is  in  no  position  to  complain  that  he  nay  hereafter 
suffer  a  loss  through  the  note. 

There  is  no  merit  in  the  defend  ant*  a  contention  that  the 
court  erred  in  excluding  certain  evidence  of fared  by  the  defendant. 

The  Judgment  of  the  Municipal  Court  of  Chicago  will  be 

affirmed . 

AFFIIT'ED. 
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Defendant  in  iirror,  )       ERRj 

»■•  )  itUHIGIPAL  COURT 

PAUL   ffOttAKXOKAj  ) 

Plaintiff  in  brror.  > 


n  r 
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MR,       Ig  oCAhXAN  DKLi  OPINION  0?  TAB   COURT. 

The  plaintiff  in  error,  Paul  roraanioka  (hereinafter 
referred  to  as  the  defendant)  was  arrested  by  a  police  offloer 
in  the  City  of  Chicago,  for  disorderly  conduct  committed  in 
the  presence  of  the  officer.  After  the  arrest,  a  complaint  wae 
filed  in  the  Municipal  Court  of  Chicago,  charging  the  defendant 
with  a  violation  of  section  2012  of  the  Municipal  Code  of  the 
City  of  Chicago,  commonly  known  u  the  "disorderly  conduct  sec- 
tion.'1 The  defendant  waived  a  trial  by  jury,  and  the  cause  wae 
heard  by  the  court*  Tho  court  found  the  defendant  guilty  of  a 
violation  of  the  section  of  the  ordinance  in  question,  and 
aeeeased  a  fine  against  the  defendant  in  the  aura  of  one  dollar. 
Juigraent  was  entered  on  the  finding  and  this  writ  of  error  followed. 

The  defendant  ask©  that  the  judgment  of  the  Municipal 
court  be  reversed  on  two  grounds:   (a)  that  the  evidence  of  the 
plaintiff,  even  if  true,  did  not  Justify  the  finding  of  guilty; 
(b)  that  the  finding  of  the  trial  court  is  manifestly  against  the 
weight  of  the  evidence.  We  have  re&&   the  entire  record  in  this 
case,  and  no   are  satisfied  that  the  plaintiff  ?nade  out  a  prima 
facie  caae  against  the  defendant.  As  to  the  second  point,  we  can- 
not say  that  the  finding  ia  aanlfeetly  against  the  weight  of  the 
evidence. 

The  Judgment  of  tho  uniolpal  court  of  Chicago  will 
be  affirmed. 

Arm  u 


-  -6r^  191* 


EDWIN  B.  KARTSi 

Plaintiff  in  i-Jrror, 

vs. 

r  0*  OHIOAGO,  0  OHIO 

Defendant  in  <  rror.   ) 

189  I.A.  H9 

MtATEWSn  0>'  am   c;A3£,   This  la  an  action  of  the  fourth 
ola^a,  brought  in  the  Municipal  Jo  rt  of  Chicago,  by  Edwin  8« 
Harts,  plaintiff  in  error,  against  the  city  of  Chicago,  de- 
fendant in  error,  to  recover  $890*  interest  allowed  to  be  due 
upon  certain  deposits  made  by  the  plaintiff  in  error  with  the 
defendant  in  error  for  the  purpose  of  having  certain  water  pine 
extensions  made  in  tfotart  street,  in  the  Gity  of  Chicago,  by  the 
defendant  in  error.  On  Juno  4,  1900,  the  plaintiff  in  error, 
for  the  aforesaid  purpose,  deposited  sslth  the  Oily  of  "hloago 
i-1187.50,  and  on  June  19,  1007,  5 114. 53,  and  he  received  from 
the  defendant  in  error  the  following  receipt  or  certificate  of 
deposit j 

$1308.38     ...ity  of  Chicago.        11899. 
Department  of  Public  works, 
Bureau  of  Engineering. 

June  19th,  1907 1  June  4th,  190'.. 

JATSR  PIPS  EXTK  fS10»  DIVISION. 

It  Is  hereby  certified  that  8&*l»  :i,   Harts  haa  advanced  the 
sura  of  Thirteen  Hundred  and  iwo  and  55/ln0  Dollar a  for  the 
purpose  of  laying  9H0  feet  of  fl  inoh  wat^r  supply  pipe  in 
lldsart  Btreat  380  feet  south  of  43rd  St«  to  4  5th  St* 

cecticn  190$  iceviaed  Oedai   whenever,  upon  a  proper 
survey  it  la  shown  that  a  permanent  annual  revenue  of  Ten 
(1^)  certs  par  lineal  foot  la  being  derived  from  iuoto  water 
mains  so  laid  then  such  money  oo  advanced  as  aforesaid  shall 

be  reoaid  to  th.s  person  or  persona  ao  advancing  the  same; 
provided,  however,  if  the  money  so  advanced,  1 3  not.  paid 
back  #**Mn  two  yrars,  interest,  at  the  rats  of  "hree  and  One 
Half  (3  l/ui)  per  cent  per  annum  shall  be  allowed  after  the 
expiration  of  such  two  yeara  until  paid. 

Approved: - 

John  hirlolrson, 

Gity  Engineer. 


■ 
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Approved  John  J.  ::anberg, 

Cotsrai sb loner  of  Public   «orks, 
by  Paul  Redeakl, 

Deputy   jorrtmlasionar. 

-.  I ...  ^uoas, 

oupt.  Sater  I'ipe  extension. • 

m   *pril  l'l,  1912,  the  plaintiff  in  error  was  notified  by  the 
ulty  that  a  survey  of  the  water  extension  In  question  showed  a 
revenue  to  the  wlty  of  iv/,   per  lineal  foot,  and  that  the  viity 
would  pay  the  said  certificate  of  the  plaintiff  in  error  upon 
presentation  of  the  same.   i-he  plaintiff  in  error  presented  the 
certificate  to  the  01  ty,  and  the  Uity  offered  him  a  voucher  for 
the  amount  of  the  principal  advanced  by  the  plaintiff  in  error, 
but  it  refused  to  pay  him  any  Interact  on  the  sa;?e.   The  plaintiff 
in  error  accepted  the  amount  of  the  pri-clpal  under  nrotest,  and 
this  suit  was  brought  to  recover  interest  amounting  to  $890  al- 
leged  to  be  due  on  the  total  deposit  made. 

*he  oaae  ess  tried  by  the  court  without  n  Jury.   The 
parties  to  the  cause  stipulated  "that,  during  a  par' od  from  1905 
to  1911,  the  Jity  of  uhloa^o  had,  in  numerous  Instances,  repaid 
to  the  holders  of  similar  certificates  the  principal  and  interest 
at  tho  rata  of  8  \f 2,   par  cent,  per  annum  upon  sail  deposits,  the 
Interest  being  computed  in  these  other  cases  at  a  period  begin- 
ning two  years  after  the  date  of  the  deposit  of  the  money  with  the 

the 

city  up  toAdate  of  payment,  and  that  tho  city  has  done  this  in 

cases  where  a  survey  had  not  been  made."   ihe  following  ordinance 
of  the  wlty  of  v.hlc&^o  wa3  Introduced  in  evidence: 

"1908*   -ost  Advanced  by  Prepertl  Owner*.)  The 

commissioner  of  public  aorks  may  extend  eater  mains  who- 
the  owners  of  tho  property,  or  persons  desiring  such  ox- 
tensloni  shall  advance  end  pay  Into  the  city  treasury  e 
sum  of  money  equal  to  the  entire  coat  thereof?   and  when- 
ever, upon  a  proper  survey,  it  la  shewn  that  a  permanent 
annual  revenue  of  ten  cents  per  lineal  foot  la  being  de- 
rived from  such  water  mains  so  laid,  then  such  money  so 
advanced  a.*  aforesaid  shell  be  repaid  to  the  person  or  per- 
sons so  advancing  the.  s&mot,  provided,  however,  if  .the  2icr^?y 
so  advanced  la  nbt  paid  back  .vithln  two  years;  interest  at 
the  rate  of  three  and  one-half  per  cent  per  annum  ehall  be 
allowed  after  the  expiration  of  said  two  year3,  until  paid." 


. 


. 


■ 
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"he  defendant  in  error  contends  "that  interest  doos 

not  begin  to  run  on  the  deposit  made  with  it  by  the  plaintiff 

in  error,  unless  the  oity  falls  to  refund  the  principal  within 

two  ye^rs  after  a  proper  survey  hn.3  sho*n  that  the  pipes  laid 

are  earning  a  permanent  annual  revenue  of  ten  osnts  per  lineal 

foot."   :h©  plaintiff  in  error  contends  that  interest  begin®  to 

run  on  the  deposit  two  years  from  the  date  of  the  sane,  without 

regard  to  the  amount  of  the  revenue  beln^  derived  by  the  oity  from 

the  said  water  pipe  extension.   t.he  trial  court  sustained  the 

contention  of  the  defendant  in  error  and  entered  Judgment  a3oord- 

ingly. 

The  oupreme  uourt  of  this  otate  In  the  recent  ouse  of 

merchants '  Jjoan  ...nd  trust  uompany  v.  rhe  ulty  of  uhloago,  834  ill. 

7<"-t   has  passed  upon  the  question  now  before  us.  The  decision  in 

that  oaae  sustains  the  contention  of  the  plaintiff  in  error.   The 

Judgment  of  the  Municipal  court  mast  therefore  be  reversed,  and 

as  it  is  conceded  that  the  amount  of  the  interest  the  plaintiff  is 

entitled  to  (should  the  contention  of  the  plaintiff  In  error  be 

sustained)  is  |890g  the  Judgment  of  the  Municipal  Gourt  of  Ohicago 

will  be  reversed  and  Judgment  will  be  entered  in  this  court  in 

favor  of  the  plaintiff  in  error  and  against  the  defendant  in  error 

for  i%<30   and  costs  of  the  suit. 


JODOMZlfT  REVERSED  AND  JUDGMENT  HSRg 
FOR  t}290   AR8  COSTS  OX  SOIT. 


I 
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I   HZIHZI  ZAHL  and  LQUI3S  ZAHL,  ) 

^ —  Defendants  In  :£rrc#,        )        SMROBI  'L'O 

ve«  /  tJtlOIPAL  OOUHT 

MART   A.    ROBERTS,  /  )  I  -         • 

Plaintiff  in  :<;rr/>r.  ) 

189I.A.  121 

MR.  JUSTICE  SOA^LAI?  DELI  J  COURT. 

The  defendants  in  error,  ."innie  Zahl  and  Louise  Zahl, 
(hero'n&fter  called  th©  plaintiffs)  susd  the  plaintiff  in  error, 
Hary  A*  Roberts,  (hereinafter  called  the  defendant)  in  an  action 
of  the  fourth  class  in  the  Municipal  Court  of  Chicago,   in  the 
statement  of  claim  the  plaintiffs  charged  that  "the  defendant, 
^ary  A*   Roberts,  wrongfully,  wickedly  and  feloniously  conspir- 
ing grith  one  Fred  F.  Roberts,  hor   hucband,  to  cheat  and  defraud 
the  plaintiffs,  induced  thcr;  to  deliver  to  her  certain  furni- 
ture then  the  property  of  the  plaintiffs,  of  the  value  of,  to-witt 
ihree  dundred  and  >lfty  Dollars  ($350.00)  and  to  accept  in  pay- 
ment therefor  the  note  of  one  Kudolph  £,  'laroann,  an  employe  of 
the  defendant,  which  said  note  the  defendant  well  know  the  said 
.anann  was  and  would  be  unable  to  pay,  and  was  therefore  worth- 
leas,  but  which  th«  defendant  and  said  Fred  :■•  Roberts  represent- 
ed to  the  plaint iff 3  was  good.   And  the  plaintiffs  aver  further, 
that  shortly  thereafter  the  defendant  sold  the  said  furniture  so 
wrongfully  obtained  by  her,  and  received  the  entire  proceeds  of 
the  said  sale."   The  defendant  filed  an  affidavit  of  merits  specif- 
ically denying  each  and  every  one  of  the  allegations  of  the  state- 
ment of  claim.   The  case  «ras  tried  before  the  court  without  a 
Jury,  and  the  court  found  the  defendant  guilty,  and  assessed  the 
plaintiffs*  damages  at  the  sum  of  |860  in  tort,  and  jttdjpent  was 
entered  upon  the  finding.   This  writ  of  error  followed. 


The  def -ndart  relies  for  a  reversal  of  the  Judgment 
upon  the  following,  errors:   (a)  that  the  finding  and  judgment 
i3  wholly  unsupported  by  the  evidence  in  the  case;   (b)  that 
the  finding  is  contrary  to  the  weight  of  the  evidence;   (c) 
that  the  finding  and  judgment  of  the  Municipal  Court  are  con- 
trary to  the  findings  of  fact  r?ado  and  the  propositions  of  law 
held  by  the  court. 

We  have  carefully  read  and  considered  all  of  the  evid- 
ence that  was  introduced  in  *hs  case.   There  was  testimony  tend- 
ing to  sustain  the  charge  in  the  statement  of  claim;   and  there 
was  testimony  tending  to  mstain  the  claim  of  the  defendant  that 
she  was  innocent  of  the  said  charge.   The  trial  court  saw  and 
heard  the  various  witnesses  who  testified,  and  had  a  very  much 
better  opportunity  than  we  to  pass  upon  the  credibility  of  the 
witnesses  and  the  woi.-ht  that  should  be  atta  -hod  to  the  testimony 
of  each,  and  we  cannot  say  that  the  finding  of  the  court  ti  man- 
ifestly against  the  weight  of  the  evidence. 

The  defendant  strenuously  insists  that  the  finding  of 
the  trial  court  is  inconsistent  with  and  contrary  to  certain 
findings  of  facts  made  by  the  court.   We  have  carefully  consider- 
ed this  oozsplaint,  and  we  are  of  the  opinion  that  it  is  without 
merit.   The  following  propositions  of  fact  submitted  by  the  defend- 
ant and  held  by  the  court  will  serve  to  illustrate  the  present 
contention  of  the  defendant: 

■ .he  court  finds  as  a  matter  of  fact  that  the 
defendant  did  not  personally  induce  the  plaintiffs  to 

deliver  to  defendant  any^furniture-nor.to  accept  in  pay- 
ment for  said  furniture  the  note  of  Kudolpn  3,  "amann. 

"The  court  finis  as  a  matter  of  faot  that  the  de- 
fendant did  not  Induce  the  plaintiffs  to  deliver  any 
furniture  to  the  defend ant." 

The  court  finds  a©  a  matter  of  fact  that  the 
defendant  did  not  induce  the  plaintiffs  to  accept  in 

gayraent  of  any  furniture  the  note  of  .  utfolph   , 
ara&nn." 


•  1 


■ 
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ln  passing  upon  the  present  contention,  of  the  defendant, 
it  must  bo  remembered  that  she  was  charged  in  the  statement  of 
claim  with  conspiring  vltb  her  husband  to  cheat  and  defraud 
the  plaintiffs  by  inducing  then,  etc.   it  was  conceded  that  the 
defendant  did  not  personally  induce  the  plaintiffs  to  deliver  to 
the  defendant  any  furniture,  nor  to  accept  in  payment  for  said 
furniture  the  note  of  r-.araar:n,  but  there  waa  evidence  to  the  ef- 
fect that  the  defendant  entered  into  8  conspiracy  with  her  husband 
to  induce  the  plaintiffs  to  deliver  to  tne  defendant  certain  fur- 
niture and  to  accept  in  payment  for  said  furniture  the  note  of 
naoann.   ;here  #as  alio  evidence  to  the  effect  that  thw  husband, 
after  the  formation  or  the  Mid  conspiracy,  and  in  furtherance  of 
the  sa-e,  personally  induced  the  plaintiffs  to  deliver  to  the  de- 
fendant certain  furniture  and  to  accept,  in  payment,  for  said  fur- 
niture the  note  of  iiamann.  Hibam   all  the  propositions  of  fact  and 
law,  held  and  refused  by  the  court,  are  considered  together,  it 
ia  clear  that  the  court  correctly  understood  the  law  governing  the 
case,   bj  holding  the  three  propositions  of  fact  before  referred  to. 
the  court,  in  effect,  founi  that  tne  defendant  di  ;  not  personally 
induce  the  plaintiffs  to  deliver  to  the  defendant  any  furniture 
nor  to  accept  in  payment  for  the  sase  the  note  of  &NM»n«   The 
court  would  have  been  Justified  in  refusing  to  pass  upon  the  said 
three  propositions  of  fact,  aw  they  were  not  material  to  a  deter- 
mination of  the  issues  in  the  case,  la  another  proposition  of 
fact  submitted  by  the  defendant,  the  court  was  asVed  to  find  as 

a  natter  of  fact  that  the  defendant  did  not  oanapire  with  her  hus- 
band to  cheat  and  defraud  the  plaintiffs,  and  this  the  court  re- 
fused to  hold.   she  following  proposition  of  la*  KM  submitted  to 
the  court  by  the  defendant  and  marked  "hald"j 


' 


■ 
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"•  he  court  holds  ao  a  mattST  of  law  that 
before  there  can  be  any  recovery  by  the  plaintiffs  In 
tbll  ca-sa,  the  plaintiff  a  oust  prove  by  a  preponderance 
of  the  evidence  that  tho  defendant  falsely  represented 
to  the  plaintiffs  that  the  note  of  Rudolph  E,  Rattans? 
good;  and  that  the  plaintiff  a,  relying  upon  auoh  repre- 
sentations of  tho  -defendant  and  believing  tush  represen- 
tations to  be  true,  accepted  said  note  In  payment  of  the 
furniture  in  question;  and  Use  plaintiffs  Bust  further 

frov®  that  at  the  time  the  defendant  made  such  representa- 
ions,  said  representations  wore  in  fact  false  ana  fcla 
the  defendant  knew  suoh  representations  to  be  false," 


This  proposition  correctly  gave  the  lavs  governing  the  case. 

It  is  clear  from  a  reading  of  all  the  proposition*!  of 
law  and  fact  held  and  refused  by  the  court,  that  tho  court  was 
of  the  opinion  that  the  evidence  proved  that  the  act  of  the 
husband  in  inducing  tho  plaintiffs  to  deliver  to  the  defendant 
certain  furniture  ana  to  accept  in  payment  for  the  sane  the 
note  of  hannann,  was  done  in  furtherance  of  a  oonapiraoy  between 
the  defendant  and  her  husband,  as  charged  in  tho  statement  of 
olainu   It  is  conceded  that  the  defendant  obtained  the  furniture 
in  question  after  the  plaintiffs  parted  with  the  possession  of 
the  aarce, 

Finding  no  error  in  the  record,  the  Judgment  of  the 
municipal  Jourt  of  Chicago  will  be  affirmed. 


Jer  Term,    107.     - 
1-1   -    13504. 

.    F#    HAMLON,  ) 

Defendant   in   ,:rror,        )  BKROfl  3f0 

v  -  mnrxozPAL  court 

JOHS  P.  Dt»l  ,  )  OF  CHICAGO. 

Plaintiff  in  Krror. 


» 
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MR.  JOSflSa  8CASLAU  DSU     1  EOS  0P15I0U  OF  .      ;»T. 

Thia  la  a  auit  of  the  fourth  claaa,  commenced  In  the 

unicip-a  jourt  of  Chloagc,  by  ff«  P«  Harlon,  defendant  In 

error  (hereinafter  referred  t.o  aa  the  plaintiff),  agalnat  John 

P.  Dunne,  plaintiff  in  error  (hereinafter  referred  to  aa  the 

defendant),  for  $330  oonmlaslona  alleged  to  he   due  by  reason  of 

the  aale  of  Dunne' a  property,  100-=?  North  Franklin  itreet,  Chicago* 

Illinois.   he  caae  was  tried  before  a  court  and  jury,  and  a 

veriict  was  rendered  against  th«  defendant  for  the  amount  of  the 

claira.   Judgment  having  been  entered  on  the  verdict,  thia  writ 

of  error  followed,  '."he  suit  is  baaed  on  a  lettur  signed  by  the 

defendant  and  addressed  to  the  plaintiff,  which  read*  aa  follows t 

*  Chisago  j   Illinois,  viept.  20,   1910. 

Mr,  W.  F.  h anion, 

1107  a ohlller  Building, 

Chicago,  Illinoia. 
Dear  uirt 

I  hereby  grant  you  for  a  period  of  Thirty 
Day a  from  thia  date  and  thereafter  until  thia  agreement 
1-  revoked  by  mo  In  writing  the  exclusive  right  to 
aell  the  property  known  aa  no.  1004  ^orth  Franklin 
street,  Chicago,  Illinois,  improved  -with  a  two-flat 
frame  building  with  basement. 

in  consideration  of  your  services  in  endeavor- 
ing to  aell  the  aaid  property  I  agree  to  pay  you  in 
case  of  a  aale  a  comrniaaion  of  One  Hundred  Twenty  Dol- 
lars of  the  price  obtained  If  a  purchaser  is  procured 
during  aaid  period,  by  you  or  rae  or  any  one  else,  upon 
any  terras  that  1   stay  accept. 

The  price  of  the  property  la  'hirty-'-'ive  hun- 
dred Dollars  ($8,600)  and  there  is  an  Misting  sncu^branco 
of  ;1.300,  which  the  purchaser  is  to  aaauine  and  pay  ^e 
the  difference* 

I  agree  to  furnish  a  raerohan table  abstract  of 
title  to  the  said  prenisaa  brought  down  to  date  of  sale, 


«8« 

or  a  tltla  guarantee  policy  for  the  amount  of  the 
above  named  purchase  price,  and  within  five  days 
after  the  acceptance  of  said  title  I  agree  to  de- 
liver a  good  and  sufficient  warranty  deed  conveying 
said  property  to  the  purchaser* 

fey  A       v       ,  /       -*~  (Signed)  J.  SB  p.  BOTW8.* 

^  immediately  upon  the  receipt  of  this  lettor  the  plaintiff  "iade 
efforts  to  sell  the  property,  Jfti  July,  1C>11,  the  defendant- 
(the  plaintiff  taking  no  personal  part  in  tho  immediate  tranaac- 
tion), (sold  the  property, to '?lotke  3  aroabjV partners  in  the 
real  estate  business,  for  the  sura  of  .$3flO0^  The  defendant  claims 
that  the  plaintiff,  through  an  employe  in  hi  a  office,  oanoellod 
the  contract  the  latter  part  of  October  or  the  first  of  November, 
1910,  and  that  he,  the  plaintiff,  thereafter  abandoned  all  ef- 
forts to  sell  the  property.  7h©  plaintiff  denied  the  alleged 
cancellation  and  abandonment,  and  asserted  that  it  was  through 
his  efforts  that  the  sale  of  the  property  wan  eventually  made. 

The  defendant  first  contends  that  the  option,  or  con- 
tract, in  the  letter  of  ..eptenber  20,  1910*  was,  "in  its  incep- 
tion unilateral  and  without  consideration  ani  void."   It  appears 
from  the  evldoncs  that  Immediately  upon  the  receipt  of  the  letter 
by  tho  plaintiff,  he  at  once  made  efforts  to  sell  the  property. 
Conceding  that  tho  contract  upon  which  the  plaintiff  relioa  was 
unilateral  in  its  inception,  it  became  a  valid  and  binding  con- 
tract tfhen  th-j  plaintiff  commenced  his  efforts  to  sell  6St«  prop- 
erty.  Plumb  v.  gqnpball,  129  ill.  101,  £06, 

Defendant  contends  that  the  contract  was  cancelled  by  an 
employe  of  the  plaintiff,  the  latter  part  of  October  or  the 
first  part  of  Jlovemb^r,  1910.  3fhlla  there  is  no  evidence  in  the 
recori  tending  to  show  that  the  said  employe  had  authority  or 
power  from  the  plaintiff  to  cancel  the  contract,  it  will  be  a 
sufficient  answer  to  the  present  contention  to  ■■&■',   that  the 
tsotlmony  offered  by  th-3  defendant  in  support  of  the  alleged 


-3- 
canoellatlon  is  controverted  by  ©vider.o©  offered  by  the  plain- 
tiff on  the  aa-ne  aubjeot,  and  we  cannot  say  that  the  finding 
of  tbe  Jury  on  thia  question  of  fact  ia  manifestly  agftiwet  the 
weight  of  the  evldenoe. 

/he  defendant  contends  that  the  plaintiff,  as  a  raatter 
of  fact,  abandoned  the  contract  ao">©  ti*>©  before  th*  sal©  was 
rmde.   hi»  allowed  abandonment  was  a  controverted  question  of 
fact,  and  wo  cannot  say  that  the  finding  of  the  jury  on  thia 
question  io  manifestly  against  the  might  of  the  evidence. 

Defendant  contends  that  the  plaintiff  was  not  the  pro- 
curing oauae  of  the  sale.   In  the  const deration  of  thia  contention, 
the  following  clause  in  the  contract  in  question,  naat  be  borne 
In  raind: 

"In  consideration  of  your  services  in  endeavor- 
ing to  sell  the  property,  i  agree  to  pay  you  in  oaass  of 
a  aale  a  oora?nljaion  of  one  hundred  two-ty  dollars  of  t°.e 
price  obtained  if  a  purclxaaer  is  procured  by  you  or  me 
or  any  one  elae,  upon  any  ter^a  I  my  accept." 

under  thia  clause,  the  plaintiff  was  entitled  to  the  conmiaaion 

of  v120,  whether  he  procured  the  ptirchaaer  or  not,  provided  that 

he  had  not  abandoned  the  contract  before  the  said  sale  was  mde. 

Regardless  of  tin  effect  of  the  clause  in  question,  the  Jury  might 

very  well  have  found  fron  the  evidence  that  it  was  through  the 

work  of  the  plaintiff  that  the  defendant  nade  the  sal©  in  question. 

Finding  no  error  in  thia  record,  the  Judgment  of  the 

"unicipal  Court  of  Chicago  will  be  affirmed. 

At»FIiuiSD, 


■tot-r  Term,    iqt,     ., 


l'm,    1913 
204    -   19594. 
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.  .     ..   RYGDON,  doing  business  as  j  o     J  .J.JA'50. 

£♦   A.   RToDOif  A  QWtPAKT*  } 

Plaintiff  in  iirror.      ) 


1  89I.A.  IS 

0>'  Tffli   BASS*  This  waa  an  aotlon  of  the  fourth 
clas  f  brought  in  tha  Municipal  court  of  Chicago  by  Watson  Fire- 
proof Window  Jompan \',:  d©f andant  in  error  (hereinafter  called  the 
plaintiff),  against  S«  A,  Ryadon,  doing  business  as  K.  A,  Ryadon 
&  Company,  plaintiff  in  error  (heroinafter  called  the  defendant), 
fhe  plaintiff  (a  New  fork  corporation £,  being  the  earner  of  Letters 
Patent,  No.  708754^  from  the  United  states  ;overnmont,  for  an 
improvement  In  fireproof  arlndows,  entered  into  a  written  "license 
contract"  aith  the  .isfendant,  dated  September  1,  1910*  The  con- 
tract was  signed  at  Chicago,  Illinois,  and  was  in  substance  as 
follows:  Licensor  grants  to  licensee  ahoprlghts  to  manufacture 
at  hlti  factory  and  elsewhere,  windoas  embodying  the  invention  of 
said  letters  patent  and  the  right  to  s«ll  the  sane  throughout  the 
United  states  and  territories;  licensee  agrees  to  keep  books  of 
aooount  of  each  window  made  and  sold  and  that  such  books  may  be  in- 
spected by  licensor?  agrees  to  make  bi-nonthly  reports  and  pay 
royalties:  agrees  to  pay  two  cents  par  square  foot  of  window  area 
un,  n  each  window  made  UlA  sold:  acknowledges  the  validity  of  said 
letters  patent;  agrees  that  he  will  not  make  or  sell  any  windows 

resembling  said  patented  window  nor  place  the  same  in  unfair  com- 
petition »ith  the  licensed  window;  agrees  to  pay  as  a  rainimum  roy- 
alty $300  per  year,  payable  bi-monthly;   the  agreement  contemplates^ 

the  vigorous  assertion  of  said  patent  against  infringers,  to  the 
end  that  the  licensees  may  be  protected  and  the  licensor  agrees  that 
it  will  institute  all  necessary  suits  and  prosecute  th«>  sam's  to 
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conclusion;  „/thai  If  an  adverse  decision  ia  handed  dowrn  by  any 
Circuit  court  of  vppeals  license©  shall  not  be  obliged  Jsx  to  pay 
royalty  or  guarantee  until  auoh  decision  ia  reversed  by  a  higher 
court?   if  lioensor  does  not  take  an  appeal  from  an  adverae  de- 
cision licence©  any  refuae  to  pay  royalties:   licensor  ^ay  termin- 
ate license  on  default  of  licensee;  license  to  t&lts  effect  let 
day  of  -,eptenbefc,  1910. 

The  plaintiff  obtained  a  license  to  do  business  a©  a 
foreign  corporation  fro-o  tha  otate  of  Illinois,  on  September  22, 
1910.  During  the  period  of  two  yeara  between  September  l,  1910, 
and  Jeptember  l,  lyia,  tha  defendant  paid  to  the  plaintiff  $537.54 
in  royalties  under  said  contract*  On  October  Bf  1912,  the  plain- 
tiff brought  suit  againat  the  defendant  in  the  Uunioipal  Oourt  of 
Chicago  for  §892*409  ^&   balanco  of  minimum  royalty  alleged  to  be 
due  to  the  plaintiff  under  the  contract.   Tha  ease  was  heard  by 
the  court  without  a  jury,  and  the  issues  were  found  in  favor  of 
the  plaintiff.  Judgment  having  been  entered  on  the  finding  for 
the  amount  of  the  plaintiff's  claim,  this  writ  of  error  followed. 

ju.:;ric;i  joamlax  delivered  tb^  opinion  of  jhjs  court. 


?ho  defendant  conlSenda?  '(a)  that  the  plaintiff,  at  the 
time  tha  said  contract  was  executed,  was  a  foreign  corporation, 
doing  business  in  thia  ...tate,  without  having  complied  with  the 
statuta  of  thia  otate  requiring  foreign  corporations  to  obtain 
a  license  bafore  doinp;  business  in  thia  _>tate,  and  as  a  conse- 
quence thereof,  aaid  contract  was  void  and  no  action  ©an  be  main- 
tained thereon?   (b)  that  the  plaintiff  did  not  malt©  out  a  oaae 
against  the  defendant,  even  if  the  contract  aere  a  valid  one, 
since  it  failed  to  prove  that  the  defendant  was  making  th©  patent 
device  in  question;   (o)  that,  evan  if  the  contract  were  a  valid 
one,  the  plairtiff  ought  not  to  recover  under  said  contract,  for 


I 
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the  reason  that  It  breached  the  contract  first,  in  that  It  did. 
not  protect  the  defendant  against  Infringers,  and  permitted  several 
fir:.ia  to  cake  its  alleged  patent  device  without  interference  or 
proeeofction  by  suits  agslnet  then?  that  whan  It  did  sue  certain 
infringers,  it  failed  to  prosecute  such  suita  to  a  conclusion. 

The  license  oontract  between  the  plaintiff  and  the  defend- 
ant me  signed  In  0hl«*gO,  Illinois,  September  l,  U>10.  On 
September  22,  1910,  the  plaintiff  *&s  granted  a  license  by  the 
State  of  Illinoia  authorizing  it  to  do  business  as  a  foreign 
corporation  within  said  State,   rhere  is  evidence  in  the  record 
tending  to  sho*  that  the  plaintiff  entered  into  contracts  similar 
to  the  one  In  question  in  thia  oaae  *?ith  other  partiets,  but  there 
is  no  evidence  in  the  record  that  these  sere  entered  into  prior 
to  the  date  of  the  licence  granted  by  the  ,tate.   The  plaintiff 
would,  of  course,  have  the  right  to  enter  into  contracts  r?ade 
after  the  latter  date. 

The  doing  of  a  single  act  of  business  does  not  constitute 

a  violation  of  the  " foreign  Corporation  Act"  of  this  state.  Finch  _ 

£.  2&t  v*  ff?r4Jrfi  BSBB&SS  S£a  *   a4fii  *•*■*•  ^&&l     Alpena  Cement  0e«  v. 
Jenftlna  Beynolda  Sp.,  244  ill.  584}  The  Journal  Company  of  /roy 

v*  £g  ia  L»  ^otor  Company,  16 l  ill.  App.  530;   1©  Cyc.  fS^B. 
The  defendant,  in  support  of  its  contention  that  the  plaintiff 
was  doing  business  within  the  meaning  of  the  aot  in  question  at 
the  tirae  of  the  making  of  the  contract  between  the  parties  to  this 
suit,  relies  upon  the  following  cases:   Uni ted  Lead  j<jg#  v.  Reedy 

Elevator  ltf&»  Co.,  2S2  111.  1^9;  Lehigh  Portland  Percent  Qo»  v. 
McLean,  846  Ul«  323.  in  the  first  of  these  oases,  suit  was  brought 
for  merchandise  sold  and  delivered  by  a  foreign  corporation  un- 
licensed at  the  tirae  of  the  transaction •  It  would  appear  from  a 
reading  of  ths  case  that  the  corporation  did  not  contend  that  it 
was  not  doing  business  (within  the  raeaniw,  of  the  act)  within  the 
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State  at  the  tilM  of  the  transaction.   It  claimed  that  subse- 
quent to  the  s alt  and  ielivsry  of  the  goods  and  prior  to  th©  oons- 
isencessent  of  the  suit,  it  complied  »ith  the  foreign  corporation 
loss  of  this  stats,  and  its  sole  contention  in  th©  Saaassrmm   Court 
was  that  its  right  to  brin.~  th®  motion  was  not  barred  by  th<9  stat- 
ute:  that  it  merely  abated  the  suit,  leaving  to  the  corporation 
the  right  to  miBt&ln  its  action  if  it  thereafter  qualified  itself 
to  transact  business  in  this  State.  The  court  ruled  adversely  to 
thi •  contention*  Jn  the  oass  of  Lehigh  Portland  Sfggttt  3o«  v. 
-oLean,  aupra,  the  court  held  that  the  Act  of  1908,  regulating 
corporations  doinr;  business  in  Illinois,  by  its  tens  applies  only 
to  such  corporations  &a  are  "atsenable  to  the  provisions  of  this 
act,*  and  th^t  it  does  not  apply  to  foreign  corporations,  engaged 
in  the  bU3!n**3s  of  interstate  eo-sseroe. 

£e  have  reached  th®  conclusion,  after  a  careful  consider- 
ation of  th©  question,  that  the  evidence  does  not  prove  that  the 
plaintiff  sbs  doing  business  within  the  seaning  of  the  foreleg 
corporation  act  of  *rsy  is,  1'>0S,  at  the  time*   of  the  making  of  the 
contract  of  September  1,  1510, 

In   the  view  that  mt   have  taken  of  the  present  contention 
of  the  defendant,  it  sill  not  be  neeesa^ry  for  u®  to  pass  upon 
the  question  h  to  whether  the  business  of  miring  contracts  sim- 
ilar to  the  on©  made  by  the  plaintiff  srith  the  defendant  *ould  be 
doing  business  within  the  Beaming  of  the  '?orel^i  Corporation  Act* 

We  have  considered  the  other  contentions  sade  by  the  de- 
fendant, and  *s  find  thots  without  aerit.  The  judgment  of  the 
Municipal  Oourt  of  Chicago  srlll  therefore  be  affirnod. 
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I*'.  DEVIM,  Administrator,  etc.,     } 

Appellee*   ) 

)   APPEAL 
V8, 


oisoun  oourt 


) 

1*   fim  9m»lW\  >jm$  ft  oorpor-  ) 

ation»  j  cook  o&wm* 


Appellant. 


MK,  JOSfXOS  SCaKLAR  DKL.I-   I    CSS  OPINION  Or  TR8  0Q8RT, 

Tills  la  an  action  on  the  ease  brought  by  John  p,  Devino, 
Administrator  of  the  Estate  of  Banford  T.  oincl&ir,  a;/pellee 
(hereinafter  referred  to  as  the  plaintiff),  against  L.  Plata 
Furniture  Corap&ny,  appellant  (hereinafter  referred  to  as  the 
def e«dant )  ,  and  Katharine  >£odorraiefc,  isleanor  Patterson,  Joseph 
.■11  Patterson  and  Robert  Rutherford  ,^oOomiok,  trustees,  to 
recover  d&'m^ss  for  the  death  of  the  said  iinelair,  allowed  to 
have  been  oauoed  by   the  negll&enoe  of  the  defendant  and  the  said 
trustees,  defendant®  in  the  oourt  below*  The  jury  returned  a 
verdict  finding  the  L,  rish  •-umlture  vowpar.y  guilty  and  the 
said  trustees  not  guilty,  and  a  judgment  for  :8500,  the  amount 
of  the  verdict,  having  be<»n  entered,  this  appeal  wa.»  prosecuted 
by  the   ;..  ;<lah  furniture  dorapany.  The  plaintiff *s  intestate 
was  employed  in  the  office  on  the  sixth  floor  of  the  defendant's 
.mercantile  establishment,  and  was  killed  by  a  fire  that  occurred 
in  the  said  prealae©  on  March  86*  l@20«  Fourteen  persons  »ere 
working  on  the  .5th  floor  at  the  tt3M»  the  fire  broke  outs  of 
these  eleven,  all  of  whom  wore  employed  in  the  office  located  on 
that  floor,  were  killed.  It  appear*  that  a  nusaber  of  suits  -*oro 
started  against  the  deforciant,  as  a  result  of  the  fire.  The 
case  of  Hunt,  .administrator  V»  .L.»|  rlsh  FgffBj ture  Qorscany,  No« 

i,   recently  decided  by  this  court,  is  one  of  these.  In  that 
oaeo,  the  statement  appended  to  the  opinion  contains  a  statenent 


of  facta  that  will  serve  the  »a*ae  office  for  this  opinion 
(as  tzr   as  the  evidence  Is  concerned),  as  it  is  agreed  between 
the  counsel  in  title  case  that  the  evidence  in  that  case  la  sub- 
stantially the  aarae  as  that  in  the  case  at  bar.  As  the  declara- 
tions in  the  tsro  oases  are  not  the  oasis,  that  part  of  the  said 
statement  that  refers  to  the  declaration  way  be  disregarded* 

Jhe  defendant  contends  that  "the  oourt  erred  in  refusing 
to  instruct  the  Jury  that  the  defendant  was  not  liable,  unless 
it  had  been  notified  by  the  ;:hi«f  state  Factory  inspsotor,  or 
hi a  Deputy,  that  the  means  of  egress  were  insufficient  and  un- 
reasonable, and  had  specified  the  neoesaary  changes,"  Thin  con- 
tention la  completely  and  adversely  answered  by  the  following 
cases?  Araea  v.  »|yjrosJL  \9£   111,  001 J  Landgraf  v.  Ruhf  im   111. 
*  2Si!2E  v*  S&8S3.  &  {^ar>  Piano  Jo.,  170  ill.  &pp«  ®b   (cer- 
tiorari denied  by  the  iiuprefne  Court)?  Oarrigan  v.  gtHeell^  99 
Maine  ^47,  Bftftj  Hayes  v.  >>.  C«  R«B,  Co,,  111  U.S.  t3£8,  240? 
..tree tar  v.  Western  Sflraper  ^ULuL  M??4  m*   S44»  247# 

The  defendant  contends  that  the  court  erred  in  giving 
to  the  Jury  the  first  instruction  of  the  plaintiff.  !">®  dean  it 
advisable  to  quote  the  specific  objections  by  the  defendant  to 
the  Instructions  *ln  the  first  Instruction  given  on  behalf  of 
the  plaintiff,  the  court  told  the  jury  that  the  statute  roade  it 
the  duty  of  the  defendant  to  provide  the  bull  ling  in  question 
♦with  sufficient  and  reasonable  rae&na  of  escape  in  ea^e  of  fire.* 
It  did  not  limit  the  weans  of  ©soap®  to  means  of  egress,  as  the 
statute  plainly  does,  nor  did  it  tell  the  Jury  that  the  statute 
required  merely,  otfQPe  than  one  reasonably  sufficient  means  of 
©grass  in  oas-se  of  fire.  It  did  not  oven  set  forth  the  language 
of  the  statute  nor  state  its  substance  correctly,  a  •  a  The 
Instruction  as  given  does  not  limit  the  jury  to  a  determination 
of  whether  any  of  the  charges  of  negligence  made  in  the  declaration 
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were  true,  via:   that  there  was  only  one  iaeans  of  egress  and 
that  thut  one  vsa^  sufficient  aeans  of  escape,  or  was*  blocked 
or  out  of  repair  or  not  marfcsd,  but  it  allocs  the  plaintiff  to 
recover  if  there  MM  several  neano  of  egress  irrespective  of 
whether  the.se  were  open,  narked  and  in  repair,  and  each  a  reason- 
ably sufficient  aeana  of  escape.  For,  as  the  worfcs  'taore  than 
one  mean*  of  egress'  are  omitted,  the  jury  mlr.ht   say  thnt  ten 
should  have  been  provided,  <shereas  the  allegation  la  that  only  one 
was  provided  and  that  was  Insufficient.'*  :he   plaintiff's  case, 
in  each  of  the  tare  counte*  upon  which  the  oase  went  to  the  jury, 
was  predicated  upon  an  alleged  violation  by  the  defendants  of 
section  14  of  the  "Act  to  provide  for  the  health,  safety  and  com- 
fort of  employees  in  faotorias,  etc*,"  approved  Junes  14,  1909* 
Kurd's  I  ev«  statutes  i9]£g  tfh»g>«  48j  p*  1131.  This  section  reads 
as  follows} 

*In  all  factories,  mercantile  establishments, 
nilla  or  workshops,  sufficient  and  reasonable  means  of 
escape  in  case  of  fire  shall  be  provided,  by  more  than 
one  usoans  of  serosa,  indl  such  raeans  of  sscap©  shall  at 
all  times  be  kept  free  from  any  obstruction  and  shall 
be  kept  in  good  repair  and  ready  for  use,  and  shall  be 
plainly  marked  as  such." 

We  are  unable  to  agree  with  the  counsel  for  the  defendant  in 
their  interpretation  of  the  statute  in  question.  '.fe  are  satisfied 
the  trial  court  correctly  interpreted  the  same.  Plainly,  the 
statute  aeana  that  in  all  cases  tese  factories,  etc.,  mist  be 
provided  with  more  than  one  moans  of  egress,  but  in  each  particu- 
lar ca;sa,  the  place  nu»t  be  provided  with  sufficient  and  reason- 
able ohmou  of  escape1  in  case  of  fire*  Whether  a  compliance  with 
the  statute  in  a  gifts  case  requires  that  more  than  two  means  of 
escape,  in  caso  of  fire,  be  provided,  depends  upon  the  facts  of 
the  particular  case,   ."he  .defendant  complains  that  the  trial  court 
ojaitted  from  the  instruction  an  essential  part  ef  th$  statute, 
viz j  "by  reore  than  on©  aeana  of  esress.*  A  court,  in  instructing 
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a  jury  a»  to  a  statute,  la  not  compelled  to  quota  the  statute 
verbatim,  bujt  :say  ^ivs  to  the  jury  the  legal  effect  of  the 
mm»*     in  fact,  If  there  1m   anything  In  the  language  of  the 
statute,  calculated  to  rjisload  the  jury  &s  to  the  law,  the 
latter  method  is  to  be  preferred,   rho  statute  in  question,  by 
reaeon  of  the  language  last  quoted,  was  calculated  to  mislead 
the  Jury,  and  It  was  hUjhly  propar  for  the  trial  oourt  to  give 
to  the  jury  (instead  of  the  exact  language  of  the  statute)  the 
legal  effect  of  the  so-no. 

The  defendant  complains  that  the  second  and  third  in- 
structions givvin  by  the  oourt  at  the  inutanoe  of  the  plaint  iff 
were  erroneous.  In  the  second  instruction  the  court  instructed 
the  jury  that  tbft  duty  of   the  defendant  under  the  statute  "was 
not  fulfilled  by  providing  any  number  of  means  of  egress,  if 
you  btllftvt  from  the  evidence  that  the  means  Of  escape  provided 
sere  not  sufficient  and  reasonable  weans  of  escape  in  case  of 
fire."  Tbia  is  a  correct  statement  of  the  law*  In  the  third 
instruction  the  oourt  quoted  the  statute  verbatim,  and  ended  with 
the  following,  "and  by  reason  of  such  statute,  it  then  and  there 
baoame  the  duty  of  said  defendants  and  all  of  then  to  provide  such 
building  with  reasonable  and  suffloisnt  weans  of  escape  in  oase 
of  fire.8  The  defendant  oontends  that  the  court  should  have 
added  to  the  language  quoted  the  statutory  words:   Bby  more  than 
ons  means  of  egress •"  what  we  have  heretofore  said  In  reference 
to  a  similar  complaint,  made  as  to  the  first  instruction,  dis- 
poses of  this  contention. 

;he  defendant  complains  of  the  action  of  tho  court  in 
refusing  the  17th  instruction  asked  by  it.  Ho   authorities  are 
quoted  by  the  defendant,  in  support  of  this  instruction.  Instruc- 
tions of  ttdl  Chirac ter  «ere  condemned  in  the  case  of  West  Chicago 
otreet  Hy.  Co.  v.  Potters,  193  111.  *--6,  W9G$   as  calculated  to 


ecnfuoe  and  raialead  the  Jury.  It  was  not  contended  by  the 
plaintiff  that  the  defendant  MM  an  insurer  of  the  safety  of 
the  deceased  employs,  and  the  jury  might  very  well  draw  an 
erroneous  conclusion  from  the  giving  of  such  an  Instruction. 

Defendant  ccaiplain:.»  of  the  act i  en  of  the  court  in  re- 
fusing to  give  instruction  "o.  22,   offered  by  the  defendant, 
instruction  reads  as  follows:  *!Qm  court  instructs  you 
as  a  matter  of  lav  that  if  you  find  fjfoas  the  evidence  that  the 
defendant  L«  ?i3h  Furniture  acrapar.y  had  at  the  time  of  the  fire 
in  question  provided  the  building  in  question  with  sufficient  and 
reasorable  means  of  eaoapa  in  case  of  fire  by  acre  than  one  imam 
of  egress,  and  that  such  ineana  of  escape  were  at  the  tires  of  the 
fire  plainly  si&rSed  and  free  frora  any  obstruction  Interfering 
withacc©33  thereto,  then  tftld  defendant  cannot  be  held  liable 
because  the  fire  originated  in  the  part  of  the  building  where  such 
means  of  escape  were  located  and  thus  cut  off  access  to  such  means 
of  escape,  but  In  that  event  you  mist  find,  the  defendant  L«  ?lah 
Furniture  imspasny   not  guilty**  This  instruction  was  misleading 
and  argumentative,  and  it  as suae a  that  tho  means  of  escape  were 
c at  off  to  the  employe  by  tho  fire  and  not  by  the  alleged  ob- 
structions, it  (ar,  instruction  dlreoting  a  verdict)  also  called 
upon  the  court  to  Interpret  the  statute  in  question  mi  mi niwg 
that  sufficient  and  reasonable  iseara  of  escape  in  MUM  of  fire 
were  complied  with  in  the  present  case  if  "ror^  than  one  ^eans  of 
ogress,*  were  provided  for,  if  :'such  means  of  escape  .vers  at  the 
time  of  the  fire  plainly  marfesd  and  free  frora  any  obstruction, 
interfering  «lth  aoess  thereto.*  As  we  have  heretofore  held, 
this  If  not  the  law. 

The  defendants  contortion  that  the  ocurt  erred  in 
refusing  instruction  I#<  EHH|  ve rueztod   fey  the  defendant,  is 
without  merit*   fhe  instruction  Is  bad  for  several  obvious  reasons. 


The  defendant  contends  that  the  court  oo-^itted  pre- 
judicial error  in  refusing  to  -strive  out  certain  testimony  of 
the  witness  Corcoran,  and  In  pejtaaing  to  instruct  the-  jury  to 
disregard  the  ears©*  w«  do  not  dee<*$  tt  necessary  to  decide  whe- 
ther til©  evidence  complained  of  was  aonpetent  or  lncorapet.>nt»  as 

*©  are  un&bl©  to  see  how  its  admission  could  have  possible  pre- 

ant 
Judleed  the  defendant  In  thla  oaee.   The  statute  required  th»aafend-A 

to  provide  the  building  in  question  with  sufficient  and  reasonable 
mean®  of  ©sea:?©  in  o&s©  of  fire,  and  to  Ireep  such  te&aum   of  ©soape 
frt»9   froifi  any  obstruction  at  all  times.  'Che  proof,  Independently 
of  the  testimony  complained  of,  sho^/s  clearly  that  the  defendant 
did  not  comply  with  these  requirements,  and  that  the  plaintiff's 
intestate  lost  hia  life  by  reason  thereof*  Xhlfl  bein;r  so,  and 
there  being  no  complaint  that  the  verdict  is  excessive,  what 
material  difference  does  it  make  whether  the  said  testimony  of 
-orooran  MM  competent  or  incompetent? 

he  defendant  contends  that  th®  court  should  have  in- 
structed th©  jury  to  find  the  defendant  not  guilty}  also  that 
the  verdict  of  the  Jury  la  against  the  greater  weight  of  the 
evidence.  »«  find  no  raerit  In  either  of  thee©  contentions.  The 
plaintiff  clearly  mad©  out  a  prima  ffeois  case  under  the  declaration, 
and  we  cannot  say  that  the  verdict  is  manifestly  against  th©  great- 
er weight  of  the  evidence • 

The  defendant  contends  that  there  wa-  a  fatal  variance 

between  the  proof  and  the  declaration,  and  that  th©  court  should 

en 
hav©  str~ekAeut  certain  ©videnoe  offered  by  th©  plaintiff  because 

Of  the  said  variance.  Vie  find  no  merit  in  thla  contention. 

We  hav©  carefully  and  patiently  considered  all  of  the 

various  errors  assigned  by  the  defendant,  and  V*  find  that  none 

of  thera  ia  meritorious,   ,'he  verdict  of  the  Jury  in  finding  the 

defendant  guilty  is  clearly  warranted  by  the  evi donee  In  tfeM  caoej 


.7- 
the  able  and  ©xpapiencod  trial   judge  has  approved   the  verdict, 
ancl  we  are  satisfied  fWWl  M  •atwwitjatleu  of  th«  record  that  the 
defendant  fcftfl  I  ad  ft  fair  trial  and  that   justice  has  !WHl  dooe* 
gt&ligBfttit  of  the  Circuit  Court  of  Goofc  Count'/  v?ui 
bo  affirmed. 


er  Term,    2913.  ITo . 
^3^  -  196 23. 


ALIOS  9«  RORJSRTTj  administratrix  > 

da  bonis  non  of  the  estate  of  } 

Hugh  B«  hoharty,  jeceased,  )  gggQB  TO 

Plaintiff  In  rror,  ) 


! 


CIRCUIT  DOUBT 


vs. 

)         <;ogk  aouN  . 

0HIGAO0   RAILWAYS  0OSPA8T,  ) 

Defendant  In  Error*   ) 

189I.A.  139 

.  J\j..:iOiu   30ASLA8  BBUVSRSB  tSX  OPIBIOB        JCUKT. 

Th©  plaintiff  in  error  (hereinafter  called  the  plaintiff), 
as  administratrix  do  bonlo  non  of  the  estate  of  !ugh  D«  r.oherty, 
deceased,  brought  an  aotion  on  th©  case  against  the  defendant  in 
error,  the  Chicago  Kailways  company,  (hereinafter  called  the  de- 
fondant)  for  causing  wrongfully  the  death  of  the  plaintiff's  in- 
testate* The  case  was  tried  before  the  court  and  a  Jury,  and  a 
verdict  was  returned  in  favor  of  the  defendant?  a  notion  for  a  new 
trial  way  overruled  and  Judgment  was  entered  on  th©  verdict,  and 
this  writ  of  error  followed.   "he  plaintiff  claimed  on  the  trial 
that  the  defendant  on  April  18,  1911,  through  ita  servants,  negli- 
gently ran  one  of  its  .eat  Randolph  street  cara,  in  the  city  of 
Chicago,  into  and  against  a  wagon  in  which  the  said  deceased  was 
riding  in  Ann  street  and  across  said  Vast  Kandolph  strest,  in  the 
oity  of  Chicago;   that  the  oar  struck  the  wagon  with  great  force 
and  violence,  throwing  the  deceased  (who  was  in  th<*  exercise  of 
ordinary  care,  etc.)  to  the  ground  and  causing  injuries  from  which 
he  died  on  April  88,  1913.  The  defendant,  or  the  trial  claimed 

that  the  servants  of  thft  defendant  were  not  negligent  at  V  e  time 
of  the  accident,  and  that  the  accident  was  the  result  of  negligence 
or.  the  part  of  the  deceased,  and  that  th«  deceased  did  not  lis  as 
a  result  of  the  injuries  he  sustained  at  the  tirae  of  the  accident, 
and  that  his  death  tmn   caused  by  lobar  pneumonia* 


■ 


Wo  find  from  a  reading  of  the  evidence  that  the  case 
ia  a  close  one  on  th©  facts;  it  is  therefore  necessary  that 
the  record  b®  free  from  substantial  error. 

The  plaintiff  contends  that  the  counsel  for  the  defendant 
made  highly  Improper  and  prejudicial  reraarks  to  the  Jury  in  hie 
closing  argument.  QB  the  oraus-examination  of  Albert  P.  slsisrott, 
a  Chicago  policeman  and  a  vltftsaa  for  the  defendant,  counsel  for 
the  plaintiff  brought  out  the  fact  that  he  had  aeon  and  talked 
with  the  wltneoo  in  the  corridor  of  the  court  room  on  the  raornlng 
of  the  day  that  the  witness  testified,  and  that  the  witness,  after 
he  MM  Informed  that  the  counsel  represented  the  plaintiff,  refused 
to  tell  him  what  he  know  about  the  fact  i  of  the  oace*   After  the 
attorney  for  the  plaintiff  had  made  his  opening  argument  to  the 
Jury,  Kr«  Hcuenthal,  counsel  for  the  defendant,  made  an  argument 
to  the  Jury  in  behalf  of  tm>  defendant*  During  the  argument,  the 
following  occurred: 

*Hl»«  Rosenthal  ( addressing  the  Jury)  Me  says  aimsrott 
too  wouldn't  talk  to  him.   I  want  to  pass  it  up  to  you  gen- 
tlemen, with  all  the  responsibility  that  I    labor  tinder  in 
this  case,  and  some  of  the  things  th^t  t   have  told  you  about, 
should  i  expect  the  man,  who,  under  the  ethics  of  hi  a  pro- 
fession should  assist  the  court,  assist  the  Jury,  who   has 
raiaed  his  hand  to  hia  )od  to  support  the  constitution  of 
the  United  State?  to  the  boot  of  hia  abllitz,  stum  »y  v.Tit- 
neaaea  are  testifying  upon  the  atand,  to  sttaak  out  into  the 
hall  and  try  to  get  a  police  officer  to  change  hia  testimony— 

:'r»  KlKRit   I  object. 

Mr*  Rosenthal:  Hr«  Maeon,  1  owe  you  WHO. 

.  r.   ason:   I  object  to  that  statement,  If  the  court 
plea3e,  as  not  supported  by  anything  in  the  record  or  by  any 
inference  to  be  drawn  from  it. 

ttr«  Rosenthal:  Just  let  ">e  ahew  you  the  inference. 

XT,    Taaont   I  object  to  the  statement. 

\r.  Rosenthal t   Let  the  court  state  the  inference. 

The  .,;ourtt   The  court  is  obliged  to  sustain  the  ob- 
jection and  aak  you  to  desist  from  further  discussion  along 
the  line  that  JOB  have  started.   If  you  want  to  remark  upon 
Just  what  happened  as  disclosed  from  the  evidence  there  you 
Bay  do  so. 

Kr«  Rosenthal?   I  note  an  exception.  Then  i  will  do 

this,  1  will  MM  it  up  to  you  gentlemen  whether  my  ar  cuaewt 
la  correct  or  not.   That  -an  wont  out  into  the  hall  — 

Che  Jourt*   Just  a  minute,  Br«  noaenthal,  you  will  pass 
nothing  of  that  kind  up  to  the  Jury. 

r.  iiosehthal:  Let  ft*  if  your  ionor  pleaae. 
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:h©  Court:   ;'ou  villi   not  paas  up  to  the  Jury  the 
question  as  to  whether  your  argument  la  proper  or  not  when 
ths  court  has  intimated  by  Its  ruling  thiit  it  la  not  propor. 

islr»  Rosenthal:   :ray  1  aak  the  court  this  question;   Can't 
I  comment  on  atat  transpired  In  the  hall? 

Xbe  ourt:  Vou  can,  but  you  can't  aay  to  thia  jurv  that 
you  will  paaa  up  the  question  of  whether  your  argiraent  Is 
proper  after  I  have  ruled  on  it. 

hr.  Rosenthal:  Tea,  yes,  I  am  wrong  In  it:   if  I  said 
that  in  the  heat  of  this  argument,  forget  It.   BOW  then,  I 
will  discuss  what  took  place,  as  I  claijr  th©  evidence  showed. 
Wbllo  my  testimony  was  going  on  in  here,  police  officer  Cims- 
rott  stood  out  in  the  hall.   Chia  gentleman,  :'r.  tfaaen,  him- 
self interrogated  thia  officer  aa  to  whether  ha  didn't  ap- 
proach him  outside  in  the  hall  and  aak  hln  to  discuss  the  case 
with  him.   ;la  case  waa  closod,  wasn't  it?   hat  difference 
sid  it  make  to  him  then  what  officer  . inarott  would  have  to 
aay  upon  the  stand,  unlea  11  van  for  O'.o  ptn*poaaa  that  he 
wanted  to  talk  to  officer  cimsrott  for  the  purpose  of  getting 
him  to  change  what  he  was  going  to  say  upon  the  witnosa  atand. 
I  p&aa  that  up  to  you,  gentlemen  aa  judge -j  of  th«  facts  in 
thin  caao  under  the  Instructions  of  the 'court,  as  to  whether 
honestly  and  legitimately  that  wasn't  his  purpose.* 

ihora  was  not  a  scintilla  of  evidence  In  the  case  to  sustain  the 
grave  charge  made  against  the  counsel  for  the  plaintiff  by  the 
counsel  for  the  defendant;   there  was  nothing  improper  or  unethical 
in  the  conduct  of  the  counsel  for  the  plaintiff  in  approaching  the 
police  officer  in  th  hall  of  the  court  room  and  asking  him  to  tell 
counsel  what  ho  know  about  the  facta  of  th'i  case.   In  fact,  his 
conduct  was  entirely  within  the  line  of  hi  a  duty  to  hia  client. 
It  will  he  noticed  that  the  counsel  for  the  defendant,  after  the 
court  had  sustained  the  objection  of  the  counsel  for  the  plaintiff, 
persisted  in  arguing  to  the  Jury  that  tho  purpose  of  the  counsel 
for  the  giaintiff  in  talking  to  the  witness  was  to  induce  th©  wit- 
naaa  to  ohango  tho  testimony  that  he  m  to  ,?,ive  upon  the  witness 
stand,   i'ho  remarks  of  the  counsel  wer  :  highly  improper  and  were  of 
a  character  likely  to  prejudice  the  plaintiff,  notwithstanding  the 
ruling  of  th©  court,  and  *a  --annot  say,  aft  or  ar.  ex- mi  nation  of  the 

entire  record  in  thia  case,  that  the  verdict  ia  so  clearly  right 

that  a  ne*  trial  ou&ht  net  to  ba  granted  notwithstanding  tho  pre- 
judicial argument*  As  the  case  is  a  close  one  on  the  facts,  we 
think,  in  view  of  the  recent  decision  of  the  cupreme  Court  in  the 
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case  of  Appell  v.  Jhloago  Jity  Kail*.*?  Jo.,  259  111.  661,  that 

the  conduct  of  counsel  for  tho  defendant  in  hia  closing  arv^unent, 

when  tho  entire  record  in  this  case  i«  considered,  oonatituted 

pr« judicial  and  reversible  error. 

The  plaintiff  complains  that  th«  court  raade  improper  and 
to 
prejudicial  remarteAthe  counsel  for  the  plaintiff  in  the  presence 

and  hearing  of  the  jury,  during  the  cross-examination  of  Dr.  .John 

Learning,  a  medical  expert  called  on  behalf  of  the  defendant.   'his 

witness  testified  upon  direct  examination  that  the  injury  suffered 

by  Hoherty,  the  deceased,  from  the  accident  in  question  had  no 

oausal  relation  to  hie  death,  and  the  witness  gave  an  opinion, 

baaed  upon  a  hypothetical  question,  that  lecher ty  died  of  lobar 

pneumonia.   Hie  testi  ony  *a*  of  a  very  important  charaotor,  and 
the  plaintiff ••  attorney  had  the  right  to  fully  and  fairly  cross- 
examine  him  in  relation  to  the  matters  about  which  he  bad  testified 
on  his  direct,   at  the  vary  outset  of  the  cross-examination,  the 
following  occurred: 

"  .  (  y  :r.  Caaon*  counsel  for  plaintiff);   that 
are  the  early  symptoss  of  pneumonia,  doctor? 

:he  Court:  He  has  be  cm  all  over  that, 

=  r«  iaaon:   .'our  ROBOT}  I  am  croesa-oxaninv  ;•  the 
witness. 

i'hc  ourt:  Yes,  but  cross-examination  does  not 
necessarily  rauan  you  have  got  to  elloit  exactly  the  aarae 
answer. 

:,r.  Basoni   -0,  but  I  think,  if  the  court  plea«e,  I 
have  a  right  to  cross-examine  upon  anything  that  he  has 
testified  to  in  chief. 

The  Jourt:   ir.ero  ia  not  any  question  about  that. 
The  only  question  la  whether  you  are  going  to  take  up  time 

go in  '  over  tho  exact  same  thing. 

Air.  Mason:   X  do  not  think  I  an,  and  1  object  to  the 
question  of  the  court  directed  to  me  in  that  manner,  and 
take  an  except L on  to  it. 

She  fifttrtg   1  did, not, understands  that. 

>*r.  Mason:  i  say  I  take  an  exception  to  the  remark 

of  the  court  in  the  presence  of  the  Jury. 

The  Uourt:  I   will  get  it  from  the  record*  Just  read 

the  remark  or  counsel.   (Objection  read.) 

rhe  Uourt:   at  this  time,  Mr.  Mason,  1  shall  do 
nothing  except  let  the  record  ahon  that  tho  exception  la 
granted.  At  the  conclusion  of  this  trial  I  shall  expect 
you  to  wait  until  I  havu  an  opportunity  to  discuss  further 
»ith  you  the  matters  of  your  objection.  Procaod  with  the 
examination. 


e«4 
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Hr«  Ktkuont      i    take  an  exception,  Most  respectfully, 
to  the  reaftVk  of  the  court  directing  ao  to  wait  aftor 
th»  trial  of  this  cause. 

The  .>ourt:   Proceed  now," 

.'he  plaintiff  contends  that  the  reraarko  of  the  trial 
Judge  wore  unwarranted,  unfair  tad  extremely  prejudicial;   that 
the  court,  without  any  Jusit  reason,  conveyed  to  the  Jury  the  im- 
pression that  the  eoun»*l  for  the  plaintiff  wao  wasting  time  in 
the  manner  of  hie  cro3s-exa^in&ticn,  that  he  was  guilty  of  content 
of  court;   and  further ,  that  the  language  of  the  court  convoyed  a 
threat  to  puniah  the  attorney  for  contempt  at  the  conclusion  of  the 
trial.  After  a  careful  consideration  of  the  present  contention  of 
the  plaintiff,  tm   aro  forced  to  the  conclusion  that  there  is  serit 
in  it,  and  se  are  unable  to  say  that  the  conduct  of  the  court  was 
not  prejudicial  to  the  plaintiff,   the  question  propounded  by  the 
counsel  to  the  witness  on  cross-examination  «*■  a  propwr  one,  and 
M  find  nothing  disrespectful  in  the  language  of  the  counsel  to  the 
court,  nothing  that  would  warrant  the  veiled  threat  of  the  court, 
the  jury  might  very  ssrell  have  understood  froa  the  language  of  the 
court  that  he  considered  that  the  counsel  for  the  plaintiff  was  not 
only  wasting  tlrae,  but  that  ho  *aa  disrespectful  in  his  conduct 
towards  ths  court,  and  that  tho  court  was  intimating  to  the  counsel 
that  he  would  puniah  hits  for  contempt  at  the  conclusion  of  the  trial. 
It  Is  vary  doubtful  if  the  Jury,  after  this  action  of  the  court, 
gave  to  the  counsol  for  the  plaintiff,  in  his  subsequent  examinations 
of  the  witnesses  and  in  his  arguments  to  the  Jury,  that  attention 
and  consideration  which  wao  necessary  to  a  fair  trial  of  ths  lawsuit. 
7he  conduct  of  tho  court  certainly  tended  to  unduly  and  unfairly 
disparage  the  attorney  for  th©  plaintiff  ir  tho  eyes  of  the  Jury, 
and  we  aro  unable  to  say  that  it  was  not  prejudicial  to  the  rights 

of  his  client. 

Thu  plaintiff  contends  that  the  court  erred  in  permitting 
the  defendant* e  counsel,  on  the  cross-examination  of  the  plaintiff's 


: 
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witness,  I  red  B«IM|  to  aak  said  witnosa  irrelevant  and  immaterial 
questions,  which  tended  to  humiliate  and  degrade  the  witness  and 
to  prejudice  the  Jury  against  him.   we  find  this  contention  of  the 
plaintiff  tc  be  soli  founded.  The  witness,  iienae,  m  an  important 
one  for  the  plaintiff,  and  the  attorney  for  the  def on iunt  on  oroaa- 
examlnation  of  tha  said  tritneao  was  allowed,  over  the  objection  of 
the  plaintiff,  to  a3k  a  number  of  questions,  the  clear  purpose  of 
which  was  to  show  that  the  witness  (a  married  nan)  w&a  living  with 
a  certain  woraan  in  a  at  ate  of  adultery.   Sutfki  questions  were  un- 
doubtedly improper,  aa  they  did  not  tend  to  show  whether  or  not  the 
witness  waa  telling  the  truth  on  the  stand,  and  tha  virtue  or  lack 
of  virtue  of  the  witness  was  not  an  issue  in  the  case.   Water a  v. 
fceat  Chicago  Street  3.H,  Co. ,    101  111.  App.  869 |  People  v.  crown, 
UM  111.  860, 

It  la  true  that  the  court  stated  that  he  WAS  not  allowing 
the  questions  for  the  purpose  of  inquiring  into  the  morale  of  the 
witness,  but  only  for  the  purpose  of  inquiring  into  the  question  as 
to  whether  the  witnesa  had  on  certain  occasions  called  himself  by  a 
different  name  than  the  one  given  by  him  on  the  witness  stand,  con- 
ceding that  the  defendant  would  have  the  right,  on  cross-examination, 
to  examine  the  witness  on  the  subject  of  the  alleged  alias,  never- 
theless we  are  satisfied  that  a  number  of  the  questions  put  to  the 
witness  and  allowed  by  the  court  over  the  objection  of  the  plaintiff 

were  plainly  designed  for  tbe  sole  purpose  of  attempting  to  show  that 
the  witness  waa  not  lining  *Ith  his  wife  and  ff&«  living  in  a  state 

of  adultery  with  another  woman. 

Plaintiff  makes  a  number  of  othwr  points,  all  of  which  we 
have  examined,  and  several  of  which  IN  find  t,o  be  meritorious.   Ye 
do  not  deem  it  necessary,  however,  to  ape  :ificully  refer  to  these. 
For  the  errors  indicated  ir,  this  qpinion,  the  JtldgMnt  Of  the  Circuit 
court  of  Cook  county  #ill  be  reversed  and  the  cause  remanded. 
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Defendant  in  lirror,      )     liRROif  TO 
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MAK1C;J  a.  CULTS?  and  NORTON  ?.  )  G00K  -0UN:r. 

i  \ 

Plaintiffs  in'SSrror.   )      _   .    ^   -  -g 

189I.A.  141 

I  .  1831  ESS  UCANLAH  DELIVERED  TEE  OPINION  OF  {SS  COCK?. 

Xhis  is  a  petition  for  a  srit  of  habeas  corpus,  filed 
In  Um  superior  Court  of  Cook  County  .arch  V7 1   1915*  by  rlni~ 
fred  &,  shite,  defendant  in  error,  (hereinafter  called  the  rela- 
trix)  in  the  nase  of  the  Fepple  of  the  -tats  of  Illinois,  agaia^t 
■triers  B«  Culver  and  fortcn  t*   Culver,  plaintiffs  in  error,  (here- 
inafter called  the  respondents)  to  obtain  the  possession  and  sue- 
te-Jy  of  corothy  vera  ^hite,  a  youns  child,  the  daughter  of  the 
roifitris.  The  petition  allegea  that  the  child  was  of  the  age  of 
fivo  and  one-half  years,  &nd   that  she  tfrnm   restrained  of  her  liber- 
ty ay  the  respondents;   that  the  aaid  iarion  H,  Culver  mm   the 
sister  of  ths  relatrix  and  that  the  said  crtcn  £•  <;ulver  seas  the 
husband  of  the  aaid  elater;  that  the  relatrix  ffats  a  Btdkm4  hor 
hueband,  the  father  of  the  aaid  ohild,  having  died  on  or  about 
l<cvenbor  11,  iDiij   Uiat  8n   Cct,obar  1.1,  ICO'*,  the  relatrix,  being 
at  the  time  without  scans  of  support,  upcr.  the  request  and  Invita- 
tion of  said  arion  H»  Culver,  sent  to  live  *r»th  tfea  said  respond- 
ents in  their  hone  in  -iencoe,  cook  County,  Illinois,  taking  sith 
her  tt»  said  child;   that  from  v?cvasber,  ISO?,   until  •  cverabtsr,  1308, 
the  relatriar.  and  the  a&id  child  lived  sfith  the  said  respondents? 
the  relatrix  d  ing  all  of  the  housework,  in  consideration  of  which 
she  h&s  furnished  by  the  respondents  with  board  and  lodging  for 
horaoif  and  3a.ld  child;   that  on  or  about  Xoveisbor  iS#  1  oc, 
'arion  il.  Culver  ordered  Uh  ralatris  to  leave  the  said  pre-deea 
and  to  tare  with  Hot   two  other  children  of  the  relatrlx,  who  -sere 
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aise then  living  at  the  residence  of  the  Culvers  j  that  thereupon 

rol&trix  did  lea?©  the  said  pr#S&se*  and  ahtriiy  t^erc-after 
she  took  therefrom  the  Raid  other  two  nhildren,  leaving  the  child, 
Dorothy,  in  the  oar©  or  the  respondents  until  eaea  tl~e  as  said 
rslatrix  ataaalQ   be  able  to  take  oars  of  Dorothy:   that  the  rela- 
trix i«  now  imd   has  been  for  aa*?e  tlstt  past  in  a  position  to  take 
care  of  Dorothy  and  brin?>  her  up  in  a  proper  B&naar?  that  the 
relatrix  has  md©  repeated  dansMmla  of  the  re-spondsnts  to  deliver 
up  to  her  Dorothy,  but  that  the  respondents  refuse  go  to  do*  the 
answer  of  the  respondents  alleges  in  aubat&ncs  that  in  the  rnonth 
of  ?iovesjber»  1£0S»  the  relatrix  abandoned  the  child  Dorothy  to 
the  respondents,  and  that  the  relatrix  is  an  unfit  person  to  have 
the  control,  care  an i  custody  of  the  child*  A   traverse  was  filed 
to  the  answer,  and  the  oass  cane  on  for  hearing  before  the  trial 
court  on  April  18 ,  1913«  ftoB   court  found  the  issue a  in  favor  of 
the  relatrix  and  ordered  the  respondents  t&  ieiiver  the  child  to 
her,  in  open  court*  Judgment  wa-3  entered  on  th«  findings  and 
this  sfrit  of  error  followed,  and  the  HM  has  been  sade  a  super- 
sedeas by  this  court. 

The  respondents  contend  that  the  trial  court  erred  in 
holding  that  the  relatrix  KM  legally  entitled  to  the  custody  of 
the  child;  that  ths  evidence  in  khe  ease  clearly  sho%s  that  the 
relatrix  is  an  JJMUMPeJ  woman  and  an  unfit  person  to  have  th?  care, 
custody  and  control  of  the  child;  that  the  relatrix  abandoned  the 
child  to  the  respondents  In  fcnnBli»r»  ISO©*  and  that  the  respond- 
ents are  fit  end  proper  parsons  to  have  the  custody  and  control  of 
the  child, 

.he  right  of  the  parent  to  the  custody  of  the  child  is 
superior  to  the  ri^tit  of  any  other  person,  if  he  or  she  is  a  fit 
VQraisn   to  ha?e  such  custody,  and  the  law  presume,  in  the  absence 
of  proof  to  the  contrary,  that  the  parent  Is  a  fit  person,  m&   it 
requires  clear  proof  to  the  contrary  before  it  takes  away  fro<a  him 
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or  her  this  right  sf  custody.   rhia  right  Is  the  parent,  hosever, 
is  not  an  absolute  one,  that  ia  accorded  to  then  under   an?  and  all 
circumstances*  arid  it  n5ay  be  taken  away  for  good  and  sufficient 
•*"■■  »7  the  paraaount  right  of  the  ^tata  to  insist  that  the  safety, 
asorals,  health  or  happiness  of  the  child  be  not  endangered.  The 
controlling  question,  in  a  casts  of  this  kind,  is,  seat  is  for  the 
best  Interests  of  the  child?  *ln  contests  between  parents  and 
6&lrd  persona  as  to  fens  ousted?  of  a  child  of  such  parents,  the 
opinion  is  now  almost  uni veraal  that  neither  of  the  parties  has 
any  rights  that  can  be  allowed  to  seriously  militate  against  the 
welfare  of  the  infant."  SSaapefo  an  Baeeas  i^orwaa^  Sad  Mm,   $$$, 
The  court  ia  not  obliged  to  award  the  custody  of  the  child  to 
either  of  the  contending  parties  to  a  suit,  but  saf  award  It  to  a 
third  party  if  the  welfare  and  feeat  interests  of  the  child  Aeneng 

^  fofe9.aa  °.gyj^3  case,  th.it  i  volves  the  custody  ef  a 
child,  is   ia  its  nature  an  equitable  proceeding,  and  it  ia  the 
settled  law  of  this  State  that  a  court  of  review  will  not  disturb 
the  findings  of  fact  of  the  trial  court  in  such  a  case,  unless  It 
i;!  apparent  that  clear  and  palpable  errcr  has  beer*  cesrsitted. 
After  e  careful  and  painstaking  consideration  of  ail  the  evidence, 
in  the  n.rht  of  the  rule  just  stated*  se  find  ourselves  forced  to 
las  conclusion  that  the  trial  court  erred  in  finding  that  the  rela- 
trlx  was  a  fit  and  proper  person  to  have  the  care,  custody  and  con- 
trol of  the  child  in  question*   fleeing  ths  tsstlaony  as  to  the 

fitness  of  tae  rel^trix  in  tho  raost  charitable  light,  it  sho^s 
clearly,  to  our  sainds,  last  she  does  not  pessesa  the  moral  charac- 
ter that  is  absolutely  esse^tiAl  in  th a  person  to  ^hots  a  court 

would  entrust  the  care  and  custody  of  a  your.*?,  flri.  As  no  use- 
ful purpose  would  be  served  in  reciting  th©  many  fasts  and  cir- 
cumstances thit  have  forced  us  to  this  conclusion,  the  nature  of 
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x,he   evidence  itself  £ully  Ju»tifi«a  u~  in  avoiding  a  recital 
of  the  aase*   IS  therefore  hold  that  the  court  srr&d  In  finding 
that  the  relatrix  HM  legally  entitled  to  the  custody  of  the 
child* 

£u6$2  haa  t?«en  «sld  in  the  ferlafa  of  counsel  as  to  the 
fitness  of  the  respondents  to  retain  the  care  aa&  ousted y  of  the 
child-   m  ths  view  that  the  trial  Jtt&ge  took  of  the  ouoe  1 : 
not  naceaoar/  for  hljs  to  pasa  upon  this  question,  and  ho  did  not 
do  so-   fhes  Question  in  not   Bow  before  us  for-  our  con.*ideration> 

it  would  be  improper  for  ua  to  intinate  any  opinion  en  the 
subject ♦   "4hat  is  for  the  best  interests  of   the  child,  under  present 
f.onditiona,  the  trial  court  miet   determine  fro«  the  evidence  thtit 
nay  bo  /submitted  to  him, 

£'0»  the  error  indicated,  this  case  will  be  reversed 
and  rer.anded  for  further  proceedings  not  Isoeealatast  '*ith  thla 
opinion. 
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Defendant   in   ^rror,       )  -  BgROS   fQ 

▼a.  j 

■"^T  1S9I.A.  142 

.  .;  .   CCS  30AHLAN  DBLZl         GPXHI03  OF  TK2  OOU  f, 
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i'his  is  a  proceeding  brought  by  the  City  of  0  icago 

against  the  Lo^an  Square  Koto?  Club  for  operating  and  maintaining 

a  garage  without  a  license  in  violation  of  Section  2684  of  the 

Leipal  -'ode  of  Chicago  of  lvll*   Sections  2385,  2  $84  ana  £695 

of  said  code,  are  as  follows: 

"Section  2385a   The  word  'garage*  as  used  in 
thia  article  shall  be  held  to  mean,  and  ia  hereby  defined 

a*  Boasting*  eny  bam,  stable,  building  or  other  yl-c-;   In  the 

city  schere  automobiles,  auto  oars  or  any  similar  self -pro- 
ved vehicles  are  leapt  or  lot  for  hire  or  reward  to  any 

m  person  whether  ouch  vehicle  be  hired  out  or  let  with  or  .vith- 

out  any  operator  Tor  sa^c,  or  Bhera  such  vehicles  are  ' 
ready  for  uoo  and  where  rer.t  ia  paid  to  the  keeper  thereof 

v     for  such  keep." 

"Section  8684-Oarages  to  be  lieenaed-frortage  con- 
sents.  Io  person,  firm  or  corporation  shall  keep,  oonduot  or 
operate  a  gura^e  in  this  city  without  first  obtaining  a 
lloohaa  so  to  do  in  the  manner  hereinafter  provided,  and  it 
shall  not  b©  lawful  for  any  person,  fir*-  or  eorporati  n  to 
locate,  build,  construct  or  maintain  ar.y  garage  within  t-ao 
"Hundred  feet  of  any  building  used  aa  and  for  a  hospital, 
church  or  public  or  parochial  school  or  the  grounds  thereof, 
nor  shall  any  person,  firr*  or  corporation  losate,  build,  con- 
struct or  maintain  any  garage  in  the  city  in  any  block  in 
which  tao>-thirda  of  the  bui! .dints  on  both  sides  of  the  atrost 
are  used  exclusively  for  roaldenoo  purposes,  or  within  100 
feet  of  any   such  street  in  any  anon  bloc*-,  without  the  .writ- 
ten consent  of  a  majority  of  the  property  owners  according  to 
frontage  on  both  sides  of  the  ntroat. 

Snob  written  consent  shall  be  obtained  an:  rilod 
with  the  commissioner  of  bctUdings  before  a  permit  la  issued 

for  the  construction  of  any  such  building:   provided,  that  in 
detarminh       iar  two-thirda  of  the  buildings  on  both  sides 
of  such  street  are  used  exclusively  for  residence  purposes, 
any  building  frontage  upon  another  strost  and  located  upon  a 
corner  lot  shall  not  be* considered;   and  provided,  further, 

that  the.  word  'block'  aa  used  in  fchj   aaol  I  ru  should  not  be 
held  to  mean  a  square,  but  shall  oe  held  to  embrace  only  that 
part  of  the  street  In  question  ehlah  lies  betaeen  the  too 

heareat  intersecting  streets,  one  on  either  side  of  the  lot 
on  which  said  garage  is  to  be  located,  built,  constructed  or 
maintained.* 


, 


'Section  3395.  Any  person  violating  any  or  the 

provisions  of  this  article,  where  the  penalty  lc-  not  other- 
elee  heroin  pr, viiod  tsr,    shall  be  fir;<*d  not  loss  than 
five  dollars  nor  acre  than  one  hundred  dollars  for  each  of- 
fends, j.ni  hie  licence  shall  be  subject  co  revocation  by 
the  Triyor." 

The  ease  was  triad  by  the  court  without  a  jury;  the  defendant  in 
error  was  found  guilty  of  a  violation  of  th«  ordinance,  and  a  fins 
of  50  wan  assessed.   Jndgsont  §j|£  entered  on  the  fir  '  t»  -  -nd  this 
writ  of  error  followed.  ^.^ 

The  facta  in  the  case  (elicited  by  the  defendant  in 
error  froa  officials  of  the  plaintiff  in  error  corporation)  are 
substantially  as  follows:   The  plaintiff  in  error  corporation  eaa 
incorporated  on  :ay  \f t    1-12,  as  a  corporation  net  for  profit* 
The  alleged  purposes  of  the  corporation  ware,  "to  organise  end 
smintain  a  eoelal  club  for  the  encouragement  of  -actor  in?  and  for 
the  rautual  benefit  thereof,  to  own,  run  and  aaintain  a  clubhouse 
end  garage  to  be  enjoyed  by  the  rasrabors  of  the  club."  The  officers 
of  the  corporation  were:   -red  cloor,  president;   :  .  ..  Thornton., 
vice-president?   i.  J.  uir,  secretary.   A  few  months  prior  to 
thu  incorporation  of  the  defendant  corporation,  the  Logan  Square 
voter  Gar  Company,  a  corporation  for  profit,  sas  incorporated  with 
the  sasss  officers.   SOtS  of  tha  corporations  were  located  at  £533-35 
north  Sstorersento  avenue,  Chicago.   These  premises  are  owned  by 
ttre«  ¥*   Km   Thornton,  the  wife  of  said  F.  ■•,.  Thornton,   .'he  plaoe 
in  question  is  a  ono-atory  building  of  the  style  usually  used  for 
public  garages;   the  building  covers  the  tso  lots  and  has  a  large 
entrance  in  fcfee  front  part  of  it.  The  Leges  Square  Motor  Club  oc- 
cupies the  front  part  of  the  building,  except  a  apace  about  22  by 

16  feet,  that  tha  olub  allowed  fe&e  Logan  Square  -lotor  Oar  Company 
to  use  in  its  business.   This  IB   by  13  feet  space  Is  not  partitioned 
off  froa  the  part  used  by  the  club.   The  rear  part  of  the  building 
is  occupied  by  the  Hater  Car  Company  as  repair  roons  for  cars.   A 
snail  place  in  the  front  part  of  the  floor  is  partitioned  off  ee  an 
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offioe,  and  la  furnished  with  a  desk,  chairs,  •aagazinas,  sotor 
papers,  and  a  telephone*   Tha  plaintiff  in  error  has  no  club- 
house or  club  quarters  except  the  premises  in  question.   In  order 
to  become  a  menbsr  of  th^s  club,  a  person  si?ned  a  mil  application 
card  agreeing  to  pay  to  the  club  $XS  per  raonth  as  dues.   He  then 
had  the  rlg&t  to  icBaediately  put  his  car,  whether  it  vaa  a  pleasure 
oar  or  business  truck, a  into  tho  club  garage,  provided  he  pa? 
on  account  of  the  data  for  the  first  n?onth  and  agraed  to  keep  the 
car  in  the  club  garage  at  least  a  raonth.   Pros  the  date  of  the  or- 
ganization of  the  corporation  until  the  trial  of  this  case  in  the 
loafer  court,  no  applicant  for  membership  had  been  rejected  and  no 
investigation  bad  iawi  sade  of  any  applicant.  :o   quote  from  the 
testimony  of  the  witnaa*  Harold  .I'ji.r:   ■  hen  a  man  cor.es  into  the 
garage  and  says  he  want©  to  becorse  a  nsetsber  of  the  club  for  a  ^sonth 
he  signs  th©  application  and  *,'e  take  hia  oar.   fa  BMka  no  investiga- 
tion as  to  hire  in  any  say."   The  cluo^ssetirgs  once  a  month,  at 
which  a  fes  persons,  all  of  whoa  appeared  to  have  been  connected 
with  tha  Logan  Square  ilotor  Company,  attended.   The  business  and 
finances  of  the  plaintiff  in  error  war*  handled  by  the  secretary 
of  the  club,  Harold  Mudr*  »ho  was  also  secretary  and  manager  of  the 
Logan  Square  etor  Oar  Company.   &a  only  soci;:l  affair  of  any  kind 
that  sras  given  by  the  club  V**  a  "motor  run."   Tblfl  ama  participated 
in  by  four  persons,  all  of  a&aai  sere  interested  in  the  Logan  .Square 
Jlotor  u&r  -Jo-.pany.  Pboe  the  time  of  the  organization  of  the  club 
until  the  trial  of  the  case  in  th©  lever  court,  th-5  only  privilege 
enjoyad  by  a  aensber  ama  the  right  to  keep  his  oar  in  the  club 
garage  and  to  have  employes  of  tha  club  *as  %hm   car  and  keep  it 
ready  for  use.   It  i?  admitted  that  the  plaintiff  In  error  did  not 

take  out  a  garage  license. 

Plaintiff  in  error  contends  that  it  is  not  a  business 

organization  conducting  an  establishment  tsought  to  be  reached  by 
the  ordinance,  but.  that  it  is  a  3ocial  organization  of  citizens  for 
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the  promotion  of  the  enjoyment  of  its  muaSbvra   in  social  mtfn$ 
and  that  as  a  privata  social  organization,  its  rsenbsrs  ha^rs  the 
right  to  keep  their  autos  in  the  club  quarters,  ami   that  under 
the  prevision-  cf  the  ordinances  in  question,  a  license  is  only 
required  for  a  public  garage  in  the  ?  ature  of  a  public  livery 
stable. 

Xhe  defendant  in  error  contends:   (l)  that  the  Logan  Square 
otor-Club  was  organized  and  maintained  an  a  subterfuge,  shift, 
or  device  to  permit  the  operation  of  a  parage  without  a  license; 
(^)  "the  Boter  Club,  even  if  it  is  conceded  to  be  a  bona  fide 
club,  is  subject  to  the  requirement  ef  procuring  a  licence  tc  main- 
tain its  club  garage.  The  operation  of  a  club  garage  ia  one  of 
the  principal  purposes  ef  this  club  as  expressed  in  its  charter, 
•ad  thie  garage  furnished  the  facilf-     ~i  service  of  any  ordinary 
garage,  except  that  it  limited  its  sarvices  tc  a  certain  class  of 
parsons.   The  club  ia  a  corporate  entity  separate  and  distinct  fross 
its  members  sho  own  the  cars,  and  when  the  club  undertakes  to  store, 
clean  and  keep  ready  fcr  use  the  ars  of  it3  aowbera  for  arhioh  they 
pay  certain  monthly  dues  or  fees,  whs  club  is  conducting  a  garage 
within  the  attesting  of  section  8989  of  the  Municipal  code  of  Chicago 
i&hich  defines  a  garage  as  a  place,  '•»  *  »   Where  such  vehicles 
(automobiles)  are  kept  ready  for  use,  and  where  rent  ia  paid  to  the 
keeper  thereof  fcr  euch  keeping*. ■ 

After  a  careful  consideration  of  th«  facts  in  the  case, 
se  ere  satisfied  that  the  trial  court  ttfts  Justlfi&d  in  holding 
that  the  Logan  Square  rotor  Club  Wtttt  a  garage  within  the  searing 
of  the  ordinance  in  question.   Che  Judgment  of  the  "unicipal  -ourt 
of  Chicago  #111  be  affirmed. 
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ISRAEL  MUL1  ERf  /  ) 

Plaintiff   in  £rror.        } 

v\     /         189  I. A.  145 

This  is  a  writ  of  error  to  the  Municipal  Court 
of  Chicago  to  reverse  a  judgment  lor  |1£&  rendereu  by  tA.at 
Court  on.  ^ecei.iber  23,  1911,  against  Israel  Holler*  the  de- 
fendant selovt,  plaintiff  in  error  rtere,  in  favor  of  Ivorria 
Goldstein,  plaintiff  below  aa.s  defendant  in  error  nere. 
suit  was  brought  to  recover  v259.  According  t,?  the  *State»eat 
of  Claixa" ,  $100  of  this  was  a  cl-^icu  for  overpayment  of  that 
amount  on  a  contract  oy  ehieh  ;  ulier  for  $900  had  undertaken 
to  furnif3ri  all  labor  and  smterials  for  plumbing,  gas  fitting 
and  sewerage  on  a  building  uolu stein  was  erecting  at  1291 
oouth  SsauldiBg  avenue  in  Chicago.  Yhe  labor  and  .materials 
«ere  by  the  contract  to  be  in  accordance  with  certain  plana  asid 
specifications  ,  una  Muller  had,  according  to  Goldstein's  con- 
tention, installed  eix  plain  boilers  instead  of  six  ".  e  rle-aa 
boilers,  failed  to  make  certain  gas  connections  and  na tailed 
a  tvfo  i  art  laundry  tub  instead  of  a  three  part  one.  These 
things,  according  to  Goldstein *fl  contention*  reduced  the  coat 
and  value  of  tiie  eork  sad  aatarials  by  $150*  Baking  the  amount 
he  ought  to  pay  ;.:  7  »<..=  .   Is  he  had  \  aid  Luller  |S8€  or.  the  con- 
tract, no  asked  for  the  return  of  l.  -. .   ne  hundred  dollars 
rare     of  the  ;i;59  was  an  ansuat  Goldstein  sinister  was  duo  to 
him   on  a  contract  by  shieh  Goldstein  had  undertaken  to  do  the 


• 
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carpenter  eorit  on   a  building  of   .ullcir'a  shieh  Sailer  was 
erecting;  at   1253   South  Spaulding  aveua.:,      Vhe  contract   mm 
for  |S400  and  Qeldstein  claimed  n-c  uad  been  paid  out  $3300, 
Thirty-four  dollars  of   the  regaining  $39  elaiacd  aas  for 
nor".-;  performed  by  Goldstein  for  .uller  in  resaodeling  a  uir  i.ng 
roo;u  at  premises  at  13th  and  Albany  atresia,   and  v*i5  far   me 
value  of  two   frataea   and   sash   furriio.;.ed  at  12bi   South  Spauidlag 
avenue . 

I  uller  contender,    .-..    i   i    othes    hand,    that  he  per* 
formed  "nil    the:    ?or-c   tftxlcb  he  v?as   supposed   fee   p&rtorm*   under 
hie  agreeaeat    (>v..ic     he   says  was  oral   and  :>o\.   writ ten j   \:itu 

t stein;    fehat  he  had  paid  the  fall  aaouat  of:   the  |3400  and 
for  the    vork  done   In  repairing  a  dining   rooa,    and  that   the 
fraaea  ana     sash     ere   Included  in   the  $3400  contract. 

tie  further  filed  a  counter  elais  in   &hlch  he  said 
that  Goldsteis   ama   indebted  to  him  in   the   aoa  of  ..  134  for  caoh 
loaned,    in  a   further   sua  of   $83»5S   for  repairing  arid  connecting 
water  pipes  at  1231    douth  dpauldittg  avenue,    and  la  a  further 
sma,   able     he  probably  aeant  to  be  §300,  but  ahioh  figures  ac- 
cording: to    ;d;;  counter  claim  aa  ^299.45, 

"For   damages   sustained  by  the  defendant,    1.   Huller,    on   account 
of  the  failure  of   the  plaintiff,   Morris  Goldstein,    to  dc 
perform  ail   aerie  according  tz*  the  contract  entered   into  bet      m 
the  plaintiff  and  defendant   for   the   sloi        of  all    the   ea  • 
\?ork  at   th«  preaises  situated  at  1353  South  3>paaldiag  avenue." 

fhe  plaintiff  denied  any   eueh   Indebtedness  to 

the   defendant. 

ue  cause   ?/aa   tried  before   the  Court   without   a 

jury. 

^  -called  "State.-,  ent  of  Pasta"  before  us  is  a 

nondescript  affair,  partly  like  a  eon.  on  lam   bill  of  erce-  - 

ti;Hs  ai,u  partly  ahat  appears  to  be  a  ateaegra]  hie  report, 

but  completely  neither,  and  certainly,  despite  the  certificate 


of   the   Judge   to   that   effect,   not    rta  correct,    true  and  accurate 
statement  of  all    the   facts  appearing  upon   ti^e   trial   of  said 
cause  and   of    the  questions  of   law   involved   in    Bald  cause   and 
the  decision  of   the   Court  upon   ^aid  question.:;   of  law." 

j^ron   the  best   consideration,   however,    9*   can   give 
to   the   document,    m   see  no   trr-jr   in  law   shieh   sliould    reversie 
the  judgment   nor  any    such  preponderance   of   evidence   on   zi-.c 
part  ox*   the   defendant  as   should  prevent    the  plaintiff   recovering 
the  aaaunt  whie-.  ae   ^.id   recover,      lives  if    the  admission  of   the 
contract   for  the  plumbing   sined  by  Goldstein,   but  not  by 
teller •    ^for  the  purpose",    as  the  Court   said,    °of  corroborating 
the   testimony  of  tar    sitness,    .  r.   Gcldsteln,   with  reference  to 
v«iat  transpired  and  what  was   sal  the  verbal 

for   the    3idesralka    *as   erroneous,    ??nich,    considering   that  Gold* 
stein  testified    tnat   teller  kept   the   contract   and   never  returned 
it,   but  proceeded    to   do    the   work  under    it,    we  by   no  i;,cans   de- 
cide;   yet   as   the   cause   was    tried  bv    the   Court   without    a  jury, 
that   -ould  not  constitute  a  sufficient  cause  of  reversal.     The 
Court  will  be  presumed  to  have  for&ed  his  conclusion  upon    the 
seapetent   evidence  only. 

As  to    the  preponderance   of  proof,    there   is  no  hard 
and  fast  rule   shich  forbids  e  trinj    court, bef    re      hich   the 

ar     nd     bio  i  b  the  t  y,   free  -ing 

one  witness  rather  than  two  others   that  contradict  hisu      Jt  all 
■  on  the  ei reus stances*    the  witnesaej  the  nature  of 

u  "-sithsony. 

The  judgment   of  the  tenleipal   Court  is  affirmed* 


■ 


' 


5*   -  19439 


/L8  9I.A.  171 


a  co rpo ration,  ) 

I  efendant  in  Lrror,  }         / 

vs.  )      / 

;  -     . 

SEBKY  .    &STSZX,  )  / 

1 3  in  tiff  in  r;rror.  ¥ 


Tills  writ  of  error  ia  sued  out   to  reverse  a 
judgment  of   the  .  unicipa?      ourt  of     hieaga   for  $373*14   in 
favor  of   the  standard  ^resery,   plaintiff  belo*?  and  defendant 
in  error  here,   against  Henry  i^inkei  stein,    defendant   celo#  and 
plaintiff  in  error  here.      The  judiSient  was  rendered  on  an   in- 
structed verdict.      The  plaintiff  in  error  in  his  brief  very 
correctly   says  -   citing  cases   to    sustain  uia   state  ..ents  - 
tnat  rites*    there   is  evidence   T.endin::    l&   sustain  the   defense 
the  court  ought  not  to    take   the   case  fJNNB    the  jury,    and  that 
the  court  is  onlv  sut  orized   to   frive   a  ;ere?;ptory  instruction 
for   the  plaintiff  when   the  plaintiff  is  entitled   to  a  verdict 
upon  the   evidence  Md    there  is  no  evidence    to    /arrant  a  ver- 
dict for   uhe  defendant. 

hut  to   aptly   these     undeniable  propositions   to 
the  present  e   &e  is  to   be<K   tne   question,      ftut  facts  sp.=  cared 
vitto  great   clearness   in   the   evidence,   however  confuted   the 
defendant  aay   M4tfa  to   have  been  in  his  testimony. 

By  two  writings,   to  he    Udc*9    together,    executed 
on  or  about   August  lb,    192    ,    , inxelatein   a^ret-u   to    buy    sea* 
frcia   the   standard  ;  revrery   fv  m     ovexber  1,   lvli. ,    until   ..pril 


5  ,  1914.  at  a  price  of  $4.50  a  barrel,  arid  plaintiff,  in 
consideration  of  defendant  using  the  beer  during  aaid  period, 
agreed  to  loan  the  defendant  certain  fixtures  and  to  sales 
certain  improvements  in  tne  premises,  the  eoat  of  which,  as 
per  bill  ox  the  contractor  who  installed  th«&*  would  be  re- 
turned to  the  plaintiff  by  defendant  "in  case  of  a  breacn  of 
contract  on  his  side  during;  term  of  contract."  The  amount  of 
beer  to  be  taken  was  provided  for  between  certain  limits.  It 
was  to  be  no  less  than  three  barrels  nor  more  than  thirty 
during  each  week  of  the  period  of  time  froei  oven.ber  1,  1910, 
to  April  51,  1914. 

ihe  iaprovesents  were  .^ade  and  were  paid  for  by 
the  plaintiff  according  to  the  contractor's  bill,  the  amount 
paid  was  ,.373. 14.   About  nrch  25,  1*12,  the  defendant  closed 
his  saloon  business  and  declined  to  take  and  did  net  take  any 
more  beer,   he  tnus  became  liable  to  the  plaintiff  for  the 
.37v.l4,  represented  by  the  judgment  whicu  he  is  now  seeking 
to  reverse. 

his  defense  is  that  the  plaintiff  first  broke  the 
contract,  not  he;  that  the  plaintiff  charged  bia  |6«00  a  bar- 
rel for  beer  in  oveaber,  December  ana  January,  1012.   it 
plainly  appears  that  according  to  the  practice  of  Chicago 
breweries  at  tne  tiUae  all  the  beer  was  charged  at  six  dol- 
lars a  barrel  and  then  a  rebate  reade  to  bring  the  price  to 
the  contract  price  tnat  the  brewery  sight  have  with  the  cus- 
tomer; that  the  proper  rebate  to  the  defendant  herein  was 
therefore  $&*$0  a  barrel.  By  oversight  in  the  tnree  months 
ciontioned  book  entries  v/ere  made  which  only  gave  the  defend- 
ant a  rebate  of  &«0G  a  barrel  on  the  fifty  barrels  delivered 
auring  tnose  tnree  months.  I-ut  during  ail  that  time  the  de- 
fendant was  indebted  to  ||m  plaintiff  in  a  mm    ;uch  greater 


■ 


! 


than  this  additional  rebate,  «bieh  had  not  t>een   credited.  Cn 
the  iaatter  bein^  brought  to  the  attention  of  the  proper  offi- 
cers of  the  plaintiff,  the  inadvertent  mistake  was  corrected, 
and  an  additional  $2S  credited  to  the  defendant  in  iila   ac- 
count on  the  hooka  of  the  plaintiff.   The  defendant  kept  on 
taking  beer  according  to  the  contract  in  February,  191ii,  and 
practically  to  the  tiae  he  closed  his  business  in  .Larch,  IjJ^. 
There   was  no  evidence  in  this  case  for  the  defendant  to  go  to 
the  jury  with,  and  the  Court  did  not  err  in  instructing  the 
jury  for  the  plaintiff, 

The  aostr&ei  furnished  by  the  plaintiff  in  error 
was  insufficient  and  the  cost  of  tne  defendant  in  error's  ad- 
ditional aostract  will  Oe  allowed.  e  are  not,  however,  sat- 
isfied tuat  the  plaintiff  in  error  sued  out  the  *?rit  of  error 
iaerely  for  oelay,  and  shall  not  assess  damages  on  tuat  hy- 
po the 3. its,  as  v/e  are  asked  to  do. 

■he   jud. ;:^ent  of  the  kuoicipal  Court  is  affirr.ed. 


. 


fiStoie,  , 


102   -   J94fe5  ^° 


-Ahii/.i.  LQCi  .    I  R« 

Appellee, 

■  •  i 
} 

:\    .  .       ;,  ,  /  ) 

/  I 

8,  /  ) 

on  Apical  of  "  iM&jmmm,    ] 

A'j&elltwt. 
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■--     -.  •  i :■■  ii«ic  n«*re  fried  a 

&111    in  equity  it)   the   .fupfcjior    .   urt  of   .;oo;.  County  June  24, 
1£1>,    letting  up  ft  contract   wit.  on**     ertha  feu   i.oU-.-rg  aated 
April  2S,   1311,   f c r  ex&iumge  of  certain   real  estate  is  Chi* 
est^o    (on  sfe&efe  -sao  &  residence,   |4£       ea   bqjrn  avenue;   then 
oimed  by  ■£■«   for  certain   real   estate  ana  certain   buil dings 
on  leased  ground  in  Santa         \ara,   California^   0  .aeu  by     rs. 
hoberg;   also    ;hat      ra.      oberg  had  defaulted  on   %ue  contract 
and   refused  to   carry   it  out,    out  had   lur.<.H.   .-osaes^ion  ©f  and 

*as   resitting  «t  142C:   'Dearborn  ater,:^  ,  .,    rind   th  :t   the 

A 

coxaplain&nt  had  after   snid   daf&ult  and   refusal   conveyed  an 
undivided  half  interest   in   the  GJiieago   property  (&t   14<;.    "*sr- 
"born  avenue   tu  fi&i      !£•«    £ea«i€      ornelia    xdirer,   afeon  he 
s&de,    sltn  SfelPtJaa  I  .   i  cbcr;       ...i  her  huobf;      ,  vav     ildor 

hoberg,   defendants  to  ih«  bill.  d  for  a  sortition  of 

Um   property  between  hi;; oelf  and  £«   -.' .      oarer  OX  m   B&3&   of   it 
division  of   t&a  ;-Toeeodat   aa<l  alo.    lur     •  decree 

-t   ■  ra,    ;.-;u*rr,    ai.;.  ft©y  iiuuoand   for   biM  ►!     U*t  use 

BBi  occupation  of   aaxu   Bhiaagg  rty,    n  I    U&ftft   ■   receiver 

ai&nt  b#  aj-'.ainted  to   ftaatpel    t..-  ;.nt  oi    auoh  rent  for 

use  m4  occupation  or  eviftt   .  ra.  ...  ; 


«n 


said  premises. 

To   tnis  bill  Bertha  .'/an  nine     oberg  anu  Guatav 

Milder  hoberg  filed  tneir  joint   sworn  answer  on   ^epte;4ber  1», 

191;.        j.t   material   isatters  in  the  anawer  were  avertients  that 

the  conveyance  by  eo. .plainant   to   bit)      if*;   of  as  on a iv idea  one- 
property 

half   interest  in    tae   onxcago  .^aa  Ml rely  for  the  purpose  of 
Driiif-is^  a  partition   juit;    tn&t   the  possession  of  the  Chicago 
property  by  tne  loberg-s  tms  teMan   it  sr&s  turned  over  to   them 
by  tne  complainant's  Chicago  attorney  on  «;ung  1»    1911,    una    Usa$ 
on  June  2&t    l^lii,    the   Ante  of   w;e   deed  of  ene-nslf   interest  to 
~rs.   i-,ourer»    tfeg   1  -oberi's  T?ere   in  posaeosior,  of   it,    cln^ing 
tWWilrtlljJ.    ueniiOts   that   ^ertria  lun:in^  i.eberg  h^id  refused   to 
carry  out    tag   contract;    alie&stiona   that  various   tensers  of  B 
deed  to   trie   -  riica^o  property   to   Its'   g$fe*xg  or  her  representa- 
tives or  to   Hattie  H.  .Vanning,   iier   yister»    to    t$SJCM  it  tmm   Bglllil 
shortly  after  the  contract  ^og  as&$8   the   deed  should  run,   &et¥ 
refused,    because  between  July  IS,    3311,    (oefore  -#hich  no   lender 
me  ©sde^   i5ncl  January  It,   1913*    the   i  nont  had  no   title  to 

convey,   b&ftsg  deeded   the.   rror.erty  on   &&  *  r  date   to  one 

B^vid  docheahauer,   ana  not  having   received  &  reconveyance  until 
the  latter  date,    rmd  b^cauae  certain  interest  on   the  tmr%gjB4g*m 
on   the   ,isnta  i.urbara  property  anu  certain   sostfl     no  expenses  re- 
s^-ltinfc    tWttt  foreclosure  proceedings  on   tnese  aort^ftge^  had  ac- 
crued,   *&i<&   tne   eoi^luimo-t   refused  to  pay,    although  t^uey  w  ?cre 
occasioned  by  his  delay  in  and  subterfuges  to  avoid  closing   t^e 
deaie;    mid  that  after   said   date  of  January  1«»   i^I^,   tenders 
#ere   refused  because  one  was  aside  of  a  deed  to    :  ert^u      .    .  ...-"uorg 
instead  of  oattie      .   Baa? iinv,    ii;    vhoa  ii   ^s  agreed  the   title 
sumld  be  placed,   and  bec £&«•   nifaOTi   a  deed  to   Battle  !  .       M  '  ing 
saa  tendered  the  complainant  refused,   as  before,    to  pay  the  ex- 
penses before  mentioned;    una  further  allegations  concerning   the 
performance  by  berths  Fffiftntm       obc-rg   *oi  ail    the  covenants   la 


said  written  contract  contained  on  her  Tart  to  be  perfcnsed% 

'£deh  need  to  be  read  in  connection  with  tne  J .-roviaions  of 

the  contract  'iia  the  allegations  of  the  bill  of  eaa#la4&t  to 

have  their  effect  cieariy  ap,  ear, 

¥aa   contract-  provided  that    the   §Sttt&  Barbara 

property   ms   to  be  conveyed  by,  &.ra.   i.oberfc  to   Poarer  subject 

to  various  ieaaes,  t^xea,  assessments,  party  -.mil  a^ree^ents 

and  buildinp    line  restrictions  &uu   Kto  encumbrances  apy  r-epat- 

ing  nineteen   thousand  dollar**.8      It  StlSti   provided: 

That  each  party  hereto   is   to  fur:a«  -  tncr  '..vitnin  a 

reasonable    tiae    frosi   the   date   aersef  ^itht;r  a   complete  e;er- 
chan table  abstract  of   t~tle  or  aeroaaataal*  cupy    ;.h<  reof, 
broupht   60 am  ?t=r   tals    late,    or     *  refesxi table  title 

pusranty   policy      alts  -ang  ■_. :     ieieirt   title   at   date 

of  this  contract  in  the   rcapeeti'>re  parties  h-,  reio   to   the 
property  hereby  agreed  to   be   conveyed  by  thets,* 

.en  follows  in  the  contract  the  eosBS&a&y  uaed 

cl~a;;es,    ^bici.   in  cnse  an   abstract   ims  fu.rni-:hed  gave   the 

party   receiving  the   sane  ten    iayy  to  furnish  &  s  emoraaAt&B  of 

objections  to  the  title,   if  any,  and  to  the  other  parties 

sixty  days  to    ressedy  the   sasae. 

The  bill   of  ©cwaplaint  had  averred  that  prior  to 

I&y  24,   1911,    the  sossplainaat  had  caused  to   be  delivered   to 

i-ertna  P.   ho berg  a  ca:.,piete  siercnaniable  abstract  of  title 

to   the  tnicago  property,    vmich  I  rs.   hoberg  had  accepted  on 

*une   b,   Irfli,   aa   a£t0l$l^|  a  gd&S   title  in   complainant   to  that 

property,    but   tnat   m 

"bertlia  ;.anninp   i  oberg  anally  B*  e<  ami  f ai  i  ed  to  perform 

her  covenants  in  isaid  contract  care  tat  whI;    that  ssfee  never  i\;r- 
niahed  or  offeree   &«    rurniah   fcg    tae  ecmplain?>a.,  any  a&atr&et 

itle   to   aajr  or  all   of   said   r#&3  '  ~*y  in   :ir;,te    .-.-arbnra, 

halifornia,   c?r  any  am  rchan  table   e   py  of  any  abstract  of   title 
to   ail    or  any  of   said   real    property,   or  bbjf   iiUe  gur 
policy  oho-^iag  title  ir;  her  to  any  or  all   of  said  real   pf&$- 
erty;    that  at  the  time  of  the  delivery  of  said  contract   thsra 
-jere   iiimnstirHIIOCl    ( including  attaeiaaent  liens,  aartpapea,    in* 
terest   thereon  and  tnx.es j   upon   ssio  properties  in  Baata     aroara 

I  rr.     i\ -..■         :,a        4, ■,.'-!•;    that   last*  amount  in.'   to   fmout  §236 
-^  re   then  ilstts  upon  parts  of   said  properties  in    Saflta     i  r- 
bara;    that  large  amounts  of  accruer  M»t  aue   interest  epos 

said  :?iort^ages  sere  anpalit  at   fcaa  t&se  of  delivery  of  said  con- 
tract and  a  *   no  part  of  said  liens,  pes,    taxes  or  in- 


terest  have  been  paid  since   the  delivery  of   said  contract." 

?iM  answer  of   the   aeberga  thus   treated  taia  ;;.aV 
ter: 

"These  defer*  oa*.tu  aver   that    the   aaid  defendant 
Bertha  sai.i.iitK.  roberg   has   performed   all     the    covenants   in 
said  written  contract   con  rained  on  her  part   to  be   per  farmed, 
that   the  ab;;tracls   at  ta   all   of   ^airi      .         uy    :>ere 

shoan   to   co  .;   nt   ana   wore  ae-livered  to   the  Abstract 

Company  at   -;anty   Batirbaxa,   California,    ana  the  continuations 
thereof  were  by  said  Cosgmny   -jctuully  written  up  and   oaid 
abstracts   and  evntinuanoes  i?ere  in   the  saonth  of  June,   1913, 
there   ready  for  delivery    to   complainant   ohen  he  was  read      : 
dose   ihe  aeal  ,   and  c;    j^lainsat  was  notified  that    said  ab- 
stracts and  continuances    thereof  weit   tbere   f->r  hia  ur.til    safe 
ouch  a  tiae  fifi  he    -.vas   ready  tc    rake    ta.a.:  fos    examination* 

These  defendant;;   further  an*merir;a  adait    that  at 
th<~   tl&e  of   the   delivery  of   said   contract   there  were  incum- 
brances u.  on   said  property  in   Sa&ta  Barbara,   aalif -m.ia,   i?;- 
c3uoint    Mortgages*   interest   thereon  and  taxes  aggregating 
about  twenty-three  thousand  aoXinrs,    !    *   but  &d  It   tnat  no 
part  of  said  a3rt|gagas  or  incumbrances  have  been   paid* 

■ft        ?      8 

r<  .><■<  defendants  further  answering  otat-e  that   the 
def^a    a  t      tit  ..  Ii  j       oberg  in     ay  or  early   in  cane, 

1S>I1»  &&de  all  araraBgesasnta  aiin  the  coia-acrical  national  hank 
oT  $aetta  iarbasa  *   to  furnis^   ..-cozep  necessary  to   reouce  the 
encu>a  ranee  on   said   . lanta  !  arhara  , roperty  to  nineteen  thous- 
and   U-13,v    0)    rollers  a&  agreed  in   said  contract,   and  tnat   said. 
Bank  w;&  at   all    tittes   vermy   to   pay    -aid  money  siieii   complainant 
©as   ready   to   close   the  deal,    and   that,   complainant  was   so  no- 
tified.       s  r     hut   these  defer. -n   ts  aver 
that   the  eeapiain.-mt  was  himself  not  ready  to   produce  a  deed  or 
close   the   deal.13 

Koveihfaer  3<  ,   1912 »    the   c  Bsmt  filed  an 

asaenaed.  bill,   ahi&h  repeated  the  allegations^ -^.except  &B  to   the 

tenders  of  a  d^ed  iaadts  ,^hlle   .-ochenhauer  livid  the  title  to  the 
Chicago  property]   and  prayers  of   "-he  crip  trial   bill,    with  the 
addition  of  a  prayer  foi-  a  declaration  in  the  decree  that  the 
hoberga  httvt-  no  interest  in  the  Chicago   property,    and  tor  the 
removal  of  fife*  contract  as  a  cloud,    -aid  of  allegations  pur- 
porting to   e;:plain  or  forestall    the  matters  »f   'ei'e?;cf   oet  up 
in   the   answer   to    yaw   original  bill. 

These  allegations  reassert   taat  no   ab  tracts  of 
said  Saata  Barbara  properties  brought   uowr.  to  cover  the   date 
of   the  con  tract   MM   ever  fu:-nianed  c  >apl.ninm;t,   and  that  had 
said  abstracts  been   brour,at   dovrn    they   would  have  disclosed  en- 
cumbrances   be    tne   s^ount  of  not*   taan  #«i3,o  >.«.;;    that  on  lay  30, 


- 


1911,  m4  Jtttte  3G«  i9ii,  the  eosjplainaat  requeued  tac  au- 
thorised agetsti  of  .  rs,  I  au  ro  ia  u,c  matter,  isa  fining 
and  i*r.   Carrier,    tc   reduce   the   ascusshx&aees  to  |19g  and 

bria<;   doan  zmu   farniah   aaia   abstracts*    shieh  m^u  yj«ver   done, 
&g4    .  .  lur    «o  vuly  1,   1911,  isore    thi  ^a-unj^le    time 

to  so  reduce  the  encumbrances  sad  brin:  ttoiaa  &h£  abstracts 
had  elapsed;    that    an   July  o»   1311,   the   eesplainant   Sleets 

cind  the    said   cuntr&c;   fas   the  failure  ox   ors.      obrrg  to 
furbish  tut  abstract  of   title  and  for  failure  to   re&uee   the 
eau^.i.r:!ices   tc     1j,-    o,   s&d   a.,   notified  ;,er  on   that   aate; 
that  on  or  About  «uvi«i   1,   1§11,    : ro*    ;..ot..:  ,      itiseut    the    con- 
sent of    th<     Boaplaiftast*   iiad  t«ai:en    poeoeessiori  of    the   uh&esgo 
house,    ahiai  ver   oir.ee   retained;    that   she   Is  insol- 

reat  •  ...    u  lesu  a  reaaiver  is  appointed   > -.  *, daste   lite   the 
rent  of  said  property  will    be  loot   tc   cessplaiaaat  sad  x.iz  wife; 
that  on  July  7,   1911 «   &  -ino    then  onaa&TS    that      ra«     .oborg  bM 
taken  possession  of  the  Chicago  iiouae:      -  .•;.-.,       ..  tified 

fee?  of  ,iio   ■  .    .,      a   to   rescind   Uw    cor;trac?.#   and  fe&ri&g  taat 

I  at  file   ssi  o   eontraci  the   SOS** 

plainnnt's   title*  he  cad  executed  a  deed  of    the  y revises   to 
cue  onvia  oachenhfuier  ^for  the   sole  purpose  of  rreTenting 
such  clouding  of  hi  a  title,    &ad   that   I  ros  the   tise  of  sniiin^ 
said  Last  sectioned  deed  said  Goahershauer  held  the  title  to 
said  premises  in   trust   ooiely    fax  co;y  sad  ea  co«b- 

plainaiit's  request   said  Shi sags   press!  aes    -ore  recanveyed  by 
^ochenhauer   an,    -/ife    t-   so ::  ;..-j  n.inaat   on  Jrinuory  lo,    191£, 

xou  dfeed  ^ttS   recorded'',    etc.,    on   Js  .u:;rv   H4*   1912  «      After 
this  the  easglaiaaat  ay:rt;  ha  Bade   taadars  of  deeds  conveying 
said  property,  first,   t         s«  gaber*  sad  thets,   at  ha*  WMp*e«%, 
to   KisS  -r-e.s-.nir.;  ,      .  refuoed  to   csrr.v   out   the   contract 

unless   the   sesiBlaiJUBftt   soul  a  aaaBSSS  all  interest   accrued  on 


vl9»    uC  of  said  cneu;;l/r^ces   si:nct;    Us*    £a&«    of   fcj&e   contract, 
nnd  all    costs  of  fcas  f  arc-clo-jure   ^uits  Kbl&h  iaad     eta  brengiMt 

Midt   U&£  rait/,  i    la     :  .party  after  the  date  oi'    Us*  con- 
tract, without  ai  oisasce  to   &&g  co^uieinai-.i  fear  rests     at 
s*ld  California  p?  purl,    or    UkS    u.e   ef      B4.4        &iaaj  |  -rty, 

&€    declined    to    d0» 

f©  ti,ie  i   t  bill   &&«  (Etefeadanta  .?  ertha 

BeJKtliii    &84£ftg  &s4  &*at&V  i  iiaox  tiooerg,  ^ere  on   ^aid  ..oves's&r 
.'i    ,    191S*    ordered    tj    i-lcad,    aasittS1   or   ^fc.^   by    re-cesCuu-r  5» 
191    . 

~he   solicitor  of   rtcora  far    Um    .  .  k<  I  gtt  consent- 
ed to    this  order   •  :         _ed  his  a^t^al   ej    iL  on  Uie  draft 
before  It    ass   entered.        £*&#•   is  Ad   I*«**4  of  t*ay  e&t£&&4att 
of  '.i.   -   fot   Usia  smsselr* 

Ijeoe^uer  2&«   3.&X£«   a-.  reael  ;«r  s*ea&eai«   lite  of 
. Loago  n^rcrV:;    saa  siovec  to$  &m&  t&e   riafeeyga  tees*  pres- 
ent  in  court  and  presented  affidavits  in  opposition   j-.ieretc. 
Court   found    [«ith$ttt   ?n;>^ic«    fcs    a  eontmrv    f&ndi&g  oa 
the  beanlngj    tfia;   the    failure   of    vde      art! 00   1.0   conouass&te 
the  contract   of  April     :/,    1C3P,    resulted  wTiollr  frou*  the  de- 
fault of  Saff&S  canning  -.oberg  or  m?r  apculu;    fefeat  Bert&& 

Mt&ag   ;  obf?rg  miiersd  into   pasaesaies  srf   I    f      aicago  prc.perjjy 
on  or  a&aeft  June  1,  1^1^,    saA  had  ever   sine©  beer,   in   possess- 
ion   &«*#&$  ami  :wl   r:--vrr  j  i  |  :       ■.;"  rent    Uhorofor  a;;;i  «&a  in- 
solvent,     ?he  Chicago      itle   f.    .rust   Company  oft*  a$]  minted 
r«?c«J,V6r  -wd   rerthn      .      o'-..rrg  ordered   fes    eu.  render  possession 
or  Rajftf   ■   lease  sltfe  tfe*    eoeaivajpa 

a ssas&r^    ;1,  l$3&(  nutxe-e  a&S   tewed  twa  aoiic-itora 
for  the  I  obergss   uia.,  a*  January  £&«   1S13,    aa  erde-r  utf-   Hing 
the  ioteerga  for  failure   to  attaSJeS  the  MBtiintSiftft  bill    we$i&4  be 
asked  for.     *iaraurv   23, t   lsl6,   as  urder  «as  a«te  hy  UM  court 


ter&fltg   the   default  of   the  hObor^.s  and   t&kiag   tka  ast$iMla4 

bill   a*  confessed  against   thesi. 

§axm&gy  &S#  lvK>,   &  motion  w&.   siade  to   r&aa&a 
aaid  order «   supported  by  4e .  idsvita  ....... 

tlals   ami  -.• .  I .     ccMk*  rlffef  errsjag  inly  fee    fefee  af 

t  .%   notice   on  £1,    lyI3#      :; ■_    ,  .a  «   of   '. -c.'.Ii-- 

noeder,   gjlgurlaa  f«  -.r,   B&t&i€      .      aiming,   Cftor^ft   &m 

•       ,  ieve   ?'ouikt;   ■  <<ux        :.     -.  @@id#nt«    i  :::j, 

and  of   HiJ       -  Pg  aad  Bferti  ss  ,  t-o 

-.rrita  of    Lfa^  (S&B3   ay   aat  il  §111,    :-i.     >*?r  aad 

d   bill,  s!3  -1c    iift?l8  j&<  J,    1&1&* 

{fte&arga}   r  ad  as  a     affld&i  ■  si  r,&de 

to  i   ;l  \lll   :  I  /.red  to 

$&§  asms  ••.-::.•  bill    ■•  .  .  Lre-.J  le-ivvc-   to   fil*«  ~~~--: 

;iaviie  ich 

was  g&a$raxttj    Si  t  -,.■■1,  a  .        I      i    atet  .ma- 

terially Siltar  osr  a»Ui   6      •--•■  wbsi  of   tls«  an.vmr  tc 

:-  .-  I   bill    on    ■•  .  -vC-s 8  os?s    -:7.c;:!.  ■   :t  be 

dec!  .■   L  .on   said  ■'?iv>;'-"'       -,    i*i$» 

ami    S#$«*,fflB3Nl  on         ■  '  .. ,   3.013  i    ',:?■■;  i  ■■•.j    a  -roate 

a&id   >rd«x  ©f  ■  mtaiut     •-,   I .—  J        raaiSaJ    .      &s  Barfcificssfca 
of   evidence  B8    .  >f  t  lis  motion   la  * 

*?ti  -r;.    &ffld&?it&,  a&anar    filed  •    tear 

18,   1.91 2^  as  af-  .•  atotlae,  ieit«r«  and    rol«  af  coarfc 

8    all   rocoive'4   x,   evidans*   ami   e.  -   urt.    -he 

r,    4uly    c.->n  ^. :ioT6d    the    :;?;v5?*?r      y  r   £&@Bd    - ■•••    ;  ■     fHB4      y   ..."id 

dafe-;'?i.tj  ..  .    n&slaalaam  tfcsseia  contained,  redoing 

wag  all  S3&8  •-v^;r>;.ce  baajrd ,  off?---"---;  b?  aaas    :    arad  by  U»a  Sewft 

ay  af  Mammary,  I913«   the  satiaa 
of  ewj       i  to  Yac^tt^  »r^aif  Safawltiag  estidi  daf^as4* 

.,        .•;  t  v  >*3ES«    «a*  ta  :- 

th«  i  1  ■■''■--  i  t   tk«         ■       Sei  Uh|  by 

^ouit  far  taa   ra&aas  '"■        vlto  and  s-iorn 

;    :  ill    r    -  v3 , 

hobfri;,    aad  3;;y  dafaitaa   t  .^ti  &111** 

B    ■«  -.-,., ;-ry    1    ,    1913,   a  decree   tma   eiit<:red  by 
the  Circuit  uourt»    S®^  afterwards  in  points  unnecessary   to 


£$&&€    I  e4  ty   consent   >u    all    i.he   part  suit* 

i      deerae  this  appeal    sas  fcakea  hy   Eearitfea      .   ..- ■  Vor«j  to 
Court  ♦ 

T; .-.    decree   i;,   it      :  .  .ts 

.  if  tlie         isded  bil.3  ,    &s        •  c-e- 

ftreea  S .  •  '    'iet  be*-.  , -v  ertija  .  ,  s  .-berg 

.■•:=      -     :  ic  .  .;   a  -.  '.. ■■j.J   .-•      :i   said  premises  at   I  I  ■  fcera 

•7  ,  ,     :       a  i  ders  a  partition   vQ  be  .  i    :,v?een 

t&e  Bffeyexc  r&tiea  ef  I  at  tefc  &;ru, 

tula*  j  ay  foa   i&aa    and  oeougstion  of  t&e  Chicago  premi- 
ses ira".  Ja?:^  !,   1911,  t    :  ■    -  Id   a&6  re* 
pairs  ?a;o  iasproressnts  aba  y   s     a,  !  far  or  seeema  xi/uic  for, 
•.•_-'    .  suld  pay   tbc-   OOfsglainjmt   ^487.23.   and   -  pa»      -  •■.:•:  r  reta- 
il    . 

..-.    sesij  i%         :       ..     .  .        ■  .;    '       i  '  l2J3t 

8*X3  -  -       leeres  sf    'eo* 

rear?  IB,   l$13,    sad  ti,v  entr?  ■  -  r  and  of 

■   eanfessi  ref&s&l    to  vacate 

.  o   s teate* 

*©  a«#  no  re&aora   fee  disturb   &as  d&eree,       'hen 
the  def aul •-  ana  taken  |&f  defendants   were  fsri.y*eigat  days  in 
iefttulft   if.   jino  coring  fefea  attended  bill,    *cra  fce   a  conoent 

order  to   vhich   tfee         sd  -;«d.       "hey  cannot  e&ogjlaii)  of  Use 

'    ,  t&aiwit  .  .■:  nnst  i  I    \msbSL  -ill 

e&a   Hi  file*     The   -    I  -  efault   a   *m3        o'-  &e  taJras  to 

&*i  asended  bill    s&esi  an   :;.;,3^er  t;   I  All   |a  eg  file 

has   so      ."  Li     •.. :  i  ~    V;    ~   ezr    I  i         I    i-~,    a&en  H 

i£  filed  .~nd  s  c:.a  .•-:  nt  arder    rv.1  b   defer  lead 

gieiag  bis,  a  certain  it   la  Stttered,      Sttch  a 

consent  by  trie   defendant   la  equivalent   to   a  ado*B&e»t  of 

the    origins!   juis'#er« 


Gettin&a  v,  Buchanan,   i?  Montana, 

c  taiae   gespaagr  v.     'edf i^ld,   Si  -3,   355; 

^easall    v.      -      'v-d,    ^&    ?ed,  .,729; 

"  obiR&os  v.      !  eys  , 

Kor  sis   sg   think   that   th«        f<  I   lanta  cot*.  Id  justi- 
fiably  eoaplaia    that     It    «W»aI<3   have  been  an   ahtl  S3    of    fch*   dis- 
cretion of  the  ?;hMiseHor  had  he   refused  to    set   ■■-  Itfe    &«   ae- 
faalt    eateree   sms  -•:■;,   1913,    eritfemit  tim  of  the 

•;'?  by  the  affidavits        11    ■■  draft  ef  the  eew  aaeaer 
j;  resented, 

-   evider.ee   sha^a  at)    excuse    f<  ?   t3         e]  ;-y  in 
filin     an  £&@ae?  to  the  sssec^ed  bill,     After  a  a 

period  ef  five   dgya  to  file   Use  anevtv  tlie  def  sradsa  t*  &&£ 
sot   done   80   in  f  Ifty*  three ,    although      Is   th-:    aee& t lief    their 
counsel  had  be*  Laded   >f  it.  by  revest  ef  the  eeaaeal  for 

e035vpleiiusat   Bad   stm   tasre   forcibly  by   :  sarlna.  on   s,  motion 

for  a  receiver  t«   lit'-,      >?o   *&  '■     if  >«    ia   shefga  in 

the  attasept  to  vacate  the  order  after  it  was  entered,   bat  fchia 
ia  not   sufficient,      ierse  excuse   far   the   vr**eedin£  delay  is 
necessary  te  render  f&e  denial    to  vacate   as    .uuae  of  dissre- 
tion. 

riforv.   Life    las,    0©«    r*    hessiter,   196 

in , ,  &m* 

Is  !ght  atl]  excuse  as  fresi  ounri^erir;  fcha 
ease  aade  V-  the  Bissdiiigej  actual  and!  prepared,  -•■•  by  the 
affi     -    ■      mich  the   defett&ssHte  offered  on  the  setlea   fee   eacate 

i  ':    1. 1  .        (it    toetfwoeh  ae  the   Chancellor  bale*  bused  his 
refuiis.1  to  caec   the  default*  set  as  the  gsatf  of  diligence  or 
excuse  in  off^rinp   the  -m;;'-:?er,    bat  en  the  east  of   s  .     rvtorioua 
defe?ice  Sheas  bv   i K .   er  by   thf   af   ij-iVits  heard  on  ?.:  lea* 

we  have  ourselves  em;ined  botr.   the  gnrcpesed  aaewe?  eatd    I 
affidavits  carefully  ;&m;  feasee   readied  the   sarae  conclusion  as 


- 


It 


■      lii  "«*.ditSii  u<i    CJM& . 

it  ia  not,  aeaaaaar^  to  discuss  the  o's  a-.ioraLe  ar- 

nty  taai  a.;v  «aae  on  gash   siaa   ocmc«3f?3irjg   the  details  of 

itia&a  -  propoaitiaaa  m%4   Beauties  ■£-  Ltiotsa   td&t 

..■.>■    Bg&ataflU      .or   4d    «8    car**    t  seen* 

tioii    (an 4  tiaat   i.-  order   fee  svoid  tkr.y  Rigeasseeptiosi  of  our  j>s» 

atitioaj    U*«  yoii.it  i.,u«,,.  insisted  S8  try  &&«   .  •  ,    t-.-hx   it 

«,   t&at    y%«  Uaat   *?-*is  1'fclyi.rijj  aa    j&aaiftg  &r>  iniT'?..:.£- ranee 

-*e   £&ieag£  jiv, -trty   a&iaa   ^*e   «*a«a   to   get  undey  tnr   contract 
jSe*    tibilily    %q    reduce    the    existing   in  Cumbria',  &m 

st.  &&ea&fc  ea    cae   • -u    fomia  pra^ert^    srhien   ^.;ri   sfas  to 

convey,        e   -■-•   est   t&injs  iu   «a^  *k>    3&e«n«      ;ue   $e&ee&at   in- 
tefiaite   ..-...:■   «at£  $j    u<e  affidavits  duouit  £j*e  leas  rs, 

...-    &e  get  fras  tae     jsank  at  iiaat-a  ^areamk  aad  et&e* 
i    &6«a   by   fe&ti  aff i.d£i.V4.ta  *aigat  l«8*a    t€   n   au .  pioi->t3    t&at 
tkits   ataa  aes    •: ■-     set&tloa;    but    t&e   affidavit   ©i    *iea  Manning y 
. . ..  - .,     •         ...     e    4     ..^'pi'Os,i;    m    »a    iitstii.-  ,  not*    to    our   -axna, 

.  .  ;«i  ^y   y^ar   Lu  saastructioa.     &£&§  iaaaiaj     ./:v.<:"ino?  to 
fc&*    [«    ..    .  Laaat  iag  u]    ia  Jus*,  1911 «    I    barf  sanr&aged 

it.  tata      ar^ara   ->avi*<  .       =         rds    be  borrow   auffi: 

money   to   roduee    tut   indebtedness  of  s^?   ^tj;,pr   fee    ..  I  ,*,      C   gpeji 
.  .    uiru      tae   subject   of    t&«    cK,^.^;e,s 

Counsel    fax     av.r.;lice      construe    tisiS   KB    taouKn, 
■  vi£  had   j.:.^=:  .      '  1  bad  ar  'aaged   t-.    -    -  i  -    nfe 

Jeet  as   exchange   to   reduce  the 
iseafi  of    .  ..      ■.  ,  .       st  U4ia  la  &ot 

a*--     saltit       ae  eel  i    ;-  ei     -  -  wis    ■    fca  a  great     -i'terence 

,ae  affiaavil  cciirii    .  Just  &a  *el]   ti0aa«   ttl  isad  totm 

of  My   sister  u-pn   MM  rt  •    the   Object   of    t&4  f>xc;:ar^e 

to    .•:•,        •• 


u 


Cerl  If  it  aero  ,-,r-  to   al- 

low 164 s  pr&pmrty  in  CI  U  tos   Incm       ■■  fore  he  could 

r#»ceiYe   t&S  teed   t      the  equities   ir.     .••.  t.-      •  ^fera  foi    Mch 
fee  ^3  fe&rg&inlsf;,    there   BOttld   b«  ft  ion   tfe*  ma  rot 

freiag  trcnt^;5   see^rdlng  ♦.--   th«     t  -  p.y -tion  -  c  rant; 

but  ^e  bit*e  not*   in  con*;.  e\ae,   assused   thai   such  «as 

t.h«?  ease,,  ■•■   -   - ----    \  ;■  -  ■  ,.ed  an« 

§*•*  »  tfee  affidavits  no    staff  ieient  e^«p2i8Rc«  »itb  the 

contract   &n    Use    pari    -  :'      pa.      sberi     sas    t>vr  e   to 

qpaliff    -•  r    <.     ftbjeet    to     Rohrer's    reaels   Sej    of  it    sad  his 
est  of  the  j££n£fig  ,  lis  ©ro«< 

«   contract    explicitly   ;r   rJ  1   vithln   a 

raaeenable   tioe  eaob  party  wan  t<  the  o '..-■-•■  eas- 

l«l«t«  ssereibastttbie  s^^tr^ct  of  title  e  ■.  ny 

thereof  e&antable  tit  t«ti        li<  .  ■  ...     sad, 

tad  soff  iciest  title     t       -  ■•  contract   in  the  r«.cyec- 

t.tve  parties  -.=  I      t  .,-,-■-  ■     ■ 

by   thr-;:,       ;-  &T&y    to    b«    Be    ••"■■:  -    i;y    '  r« *    Hoberg   WsS 

to  be  subject  te  tommhwernGmm  aggregating     !    ,        ,   this  was 
£Oa£ealent   to   raying  :  '  :      -     .  •  r^t   «*9   furalened   it 

should   stsd«  thp  title   in   t&At         ■   litien   in      rn.    Befeerg:  or 
-t-ere   $&<    eovld   control    it.      g&g   furbished   Be    ebetraat   <t 
■&J    f»cci>r'hn,     td   n*P  enm  fs»«   em      the  .:*   of  her  agent e. 

tay,    in  the  ian  •,--•.  an&vera   £b   ■    *a&» 

Ptracta  of    title   to   all    the   ei  rrrty  eere  '■ 

plninrrrt   and   vera   delivered    to    the  Jkhstract  nv   in     &ate 

stif   -   z-,     tsd  iontixmaticna    fcnareaf  «er«  by 

fcaa  said  Co         ■      ct  oally  critter,  up  and  said  abstracts  and 

en  «ere  In  1  ,  1$X1,   ttu  Far 

delivery   t  :      st j   1  ae  ly  ins  certificates  and 

t.res  of   the  Oo.--:paiv/,        i      fats    -.fas   ready    ts  produce  a 
proper  deed  to   fcb«  ^gqwA,<#t  in  cuestion  and  close  the  d«?sl*, 


i 


i 


12 


is  not  to  nliege  «.  assts&ifl&ea  with  th«  previaiofta     of  t&e  con» 
tract  before  quoted,      gat  in  say  event  It  i;s  &xp:r6a$l;  u&u£tt«d 

••:. 3 tracts  if   c>ffe.?f£i    ?cmld   not   &A¥S    Mo^n    U,-  ,:ate 

of   .'<;?,■         of  l»o\is&?@i}«e£  oslj,    but  e  grantor  cu.  , 

.{;..  otse  of  t;-.,>    parties  baa  iur.  j  i  .tract 

a:.o  xnr  ft  g©ad  63     i  bar  falls  fcs   &?  so  ;.;   toe  u 

fired  m  tfee  eentyaot,  e*  g&t&Ui  a  rests  lf   if   th&%  is 

sr»t,    Mm  party  not   Its  &*f«£&t  sssg?   I*  ..-   eontr-ct 

as   tr-rsxiri":  ■ -.\n    $   bill    to    :t.;.sv"    it  i        j     c.'!oud. 

-•?tchinscn  y,   dongy.      g£9    X!3u#43?*44JI| 

Tryce  v.    ;4t.tu--?#   ivJ-    ;JJ,,   r    - 

siat  src^d  Reitis.es1  diii- 
gMM&  nor  s  rerritorieus  defence,   ana   therefore  «&■  n.  t    ett« 
titl&S    to    ;;avs   iHT   fipfnult    PJMSJlfcd, 

g&e¥6fi  f^llo^d  fcjte  se&s&fig  bin    gn  p'-rly 
Udcet)   pTto   ccnfasss   &w<i  ifl  affirmed. 

. 


*oie*  £.*■ 


I 

■  I  .  .... -i ..      .usinesg      / 

as  J  Ar.F.ii  J «         •■.:;;       00 « »  /  ) 

defendant    in   ;  rror/  \ 

/  j  U.  COURT 

v..  /  ) 

/         )  ^   . 

.  "  ■  ■    .  /  ) 

iff  iu  :/ror.        ) 
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I      ....  ..  -.V. 

fbis  iu  a  v?rit  of  error   to  reverse  a    i  t-  of 

the  Municipal  oourt  of   Dhicago  for  ..514.35  ent*?r**d  April  17,   lolo, 
in  f;.'.vor  of  J  waff  t  >.:«  JLaaghlia   (<ioini~  buaineas  as  .  rag »  a 
i,oufcI;lirs       C©*},    plaiatiff   tu.lc  sf  at   in   error   eore, 

against   baa      ,    tteile&tan   Graving  Company    {«  corporation),   de- 
fendant  bele      &i  ■-"■   plaintiff   in   e¥?ar  iiere, 

There   la  no    question   bat    t  .■•-  t    t  intiff   be- 

low vmo  entitlrd   to  paytuM:i  of    ^h«   aaeant   of    tMtt  Ja&gpe&t 
f!T9ffl   $mu&hQ<ly,    -'or  n"! .         a      -.'ork,  sties  at   lesom  is 

this  cr-e   «&£   and  is  rjerr*  ■    Khetner  the   defendant*    the      « 
S#i3  •  ie&pany,    j,        j.      ii    ;  a*   it,     >r  one  Jack 

Joh:;ur-n,   pugilist  oatd   aaio  mfeeepejp,    is  alone   responsible, 
Oltt  of   greater  c    »t£es   p«J         B       i«   plaintiff   originally    sued 
both  joiatJ    ,       it    subsequently  diaai  :oed  the  salt   r^ainat 

■J  proceeded  to,  judgment  against   Use  Brewing  ny 

alone. 

■"he   trau:,crie^   frsa   tae   ■  uaieipal      cart    records 
&f  .  a:.::aon   in    this    -■'.%•:      &g   order  ©f   Janaarj  «-4, 
.      '    -.    recitln,;   u  S&3U   upon  Jehnsos    •.  .  .:  e   InataafcttT 

-  .    ;i      .  --i  .      sailed  ir.  ©pea  court,  Lso    sarviea  af   cr^ceas 

*&  sufficient  nurfber  of  days  prior  tc    fc&e   tlBMS   reeui  red  of   said 
defendant,   to   ap:  ear  r,s   «f:-:e.riu  to  cow  require   of    said   defc; .  .- 


ant  that  said  defendant  either  appear  in  this  cause  at  tiiia 
tice  or  that  said  defendant  suffer  j\  d  >  nt  by  default  for 


v  V- 


»ant  of   each  appearance    ,    '.i^.cttde; 

"it  is  on  motion  of   the  plaintiff   ordered  by   the 
court   fell  it  be   entered  herein   against   the   defendant 

John  a,   Johnson  by  default  for  want  of    an   appearance** 

ho   further  order  or   judgment     «as  made  by   the 

Court   concerning  Johnson  ur. til   April  17,    2.913,    v,hen 

Bthe  plaintiff  moves  the-  Court   that   the  default  of   the  de- 
fea    Lant,   John  A„  John  eon ,  in   an   the  24  of 

January*   1913,   be   vr.cn ted  and   set   aside,     rhleh    motion   the 
Court   eustaine  ~r d  is  heret  ■  set  aside 

and  for  naught  eat^ejaed." 

ihe  defendant  -  rewind  Ceapaay  i.^iat&   that  tue 

plaintiff  hiiVing  sade  hi  a   election   to   proceed   to  £udgaoa& 

against   aa  alleged   agent,    Joia.son,    thai    election    BUS   final 

and  he  eould  not   thereafter  hold  the  alleged   principal*        o 

quote  freaa   the   urief  fur  plaintiff  in  error   - 

"The    entry  of   uhe  judgment  against  Johnson  was  a  oar  to   the 
auit  against  ]  lain  tiff  ,  suri     thould  have  so 

found.9 

it   ia  not  necessary  to  pass  on  the  general   doc- 
trine here  propounded,    for  we  hold   that   in   the    sense   in  which 
•Jndgaant-  must  be  need  to  the  question  serious,   there 

vm.8  no  judgaeat  against!  Johnson  by   the  order  of  January  24* 
1913.      It  waa  a  cere  order  of  def ault,inartificially   express*!  , 
as  the  record©  of  the  elerkfl  of  the  trial    courts  too  frequently 
are,    as  we   find. 

If   it   sas,    as   as  hold,    equivalent  merely  to   the 
entry  of  default,   the  eltatiaas  aade  by  oetraeeJ    for  plaintiff 
la  error  are  authority  against  rather  than  in  favor  of  his 
contention* 

"I-f    merit 3  of   the  eauao  we   think  are      1  ainly 
*£tb   the  plaintiff,    the   defendant  in   error  in   this  Court. 


fl 


re  is,   in  our  opinion,   sufficient  evidence  tending  to  sho^ 
t&Kt    the  Put.Lorizea  agents  of   the   defendant  t oraprmy  having  made 
am  agresssent   of   the  u-s&sl  kind  wk%h  Johnson  concerning  his   •  ?c~ 
eiu^ive  u;^e  of   weir  bear  in  his  saloon,  agreed  to     alee  la* 
provesenta   'nd   arrangements  there,   of   \/hich,   by  fair  interid- 
uieat,    this  plumbing  sark   should  tee   considered  a  part;    that   the 
■ajfte   agaata*    i&aa   tha  necessity  sf   this  p&rtietil&X1  \-;ork  arose 
aari  sas  »«at£asa&*   expre&aiy  auworixed  John  asm   to  have   it 
dknta;   »nd   that  they,   as  it  ma  beiiv.    laae»    iuoorintenJed  it  by 

iafcaraaatiaa  Si    persons   to   shea   such  aetuaJ    .-.up':  riijtendence 
*as  asuallj  eatxaateda   sod  paid  a  paart   or    ;  1X3    es   the  ap- 

proval  of  Jahaaea*     ;  ors^vei-,    II  seezaa  to  as   that   am  i  dtat 

«ms  i^r-oe  unuer  elraosstaaeas  and   in   a  aaa&er  that   r-  tiCied 
tadartsiciag  for  then* 

tee  fact    that   in    the    srittaa   control    dUi   the 
plaintiff  Jahaaoa  did  not  atentloa  the  defendant  company  is 
out   one   fact   in   favor  of   the  defendant 'a  con.  tent  ion,    and  by 
no  means  conclusive.     Jahnsen  iraeara  that  he  explained  to 
LouFhlin  th<  tion  and   told  hia  that    the  hreyrery  mm 

liable  and  weald  ^ay  hir. ,      Laug   J.  la  at   the   time  the  partial 
payment  was  mute   to  niK  of    |£S6£  isaaa  his  bill    to    -.alter  0. 
Mueller,  . "  anager,    hvueller  bein«  I  •  '  •>   a*  sf   tha  &2*s*iag  Sa«)« 
and  tf ill H#ij  it  as  being  aue   "on  contract p   and  as   *per  terms 
of  the  contract",    *for  sewer  work  at  Stmk  Jahaaaa'a     .  af e* , 
fha  bill  was  lield,   considered  a»<      .  .     .   -  n,  eirau&staaaa 
Wiich  tboug;    &i.  &o  not   crmeluiiive,    tend  r  io  corroborate 

laa  direct   SVtd&nsa  shiafa   ^ae  offered  fox-  the   '..!:.  m tiff , 
than   the   sssteahttt  general   sad  in   so  tci^s  ur; sat iaf act ory 

taaaiasaf  pfsaaatatf  d^-nyir,.-    the  aatiaaaritir* 

he   eau  m  was  tried  below  by   the  Court  without  a 
jury,    nnh  ise   think   the  conclusion  reached  was  justified. 

fhe  ju&rtaent  of   the  municipal   court  is  affirmed. 


'tcfcer  Term,   iSl*     w 
210    -  196o0 


rZLLXifi    itCiU   HAY,    F.    P.    P.- TTY  } 

and  .j.    .  .      BAKK1.0I,    doing  business      /  ) 
as   the  ,-ARK  89  BIS   *ii\.L6,    fSXAS,         / 

.;ef  end  jits  in  r:rr0r,  }        BBQR  Do  H 

/)  AL    COURT 

)  a  iCAsg 

s  \ 

/  ' 

-  -  ■  i»  a  corporation,  j 

3 laintiff  in  K^ror,  ) 

and  ) 

SATIOhA."  i ■  .  ,uu&  BAKK  OF  ChlCAG^,  ) 

a  corporation.   x          /  ) 


\.  y 
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,  .  ,.  JSIBlSfl  Ju^l'iCh  B3 
-   ....  01  13X61  0?  Thj  c:  v  ..:  . 

This  is  a  writ  of  error  sued  out  to  reverse  a 
judgment  for  ^822. 5o  rendered  by  the  vunieipal  Court  of  Chi- 
cago on  i:ay  16,  1913,  in  favor  of  the  plalntiffa  below  and 
defendants  in  error  here,  wh  ■  do  business  at   if;  'ells,  Texas, 
as  the  "bunk   of  -ig  veils'*,  and  ^hos  we  shell  no  denominate 
in  this  opinion.   The  JudgM&t  was  against  .  .  George  I  Co.,  a 
corporation  doiiit  business  in  Chicago.   The  cause  was  tried 
below  by  the  Court  without  a  jury,   tt  h*&   been  orally  argued 
before  us  as  well  as  presented  by  printed  i  ief  3  --nd  argu- 
ments, and  we  indicated  on  the  oral,  argument  our  concluaiona. 
It  la  therefore  entirely  unnecessary  to  elaborate  them  here. 

Careful  consideration  of  the  record  produces  a 
conviction  that  the  facts  can  bear  but  one  construction ,  and 
that  favorable  to  the  plaintiffs  ten4   requiring  an  affirmance 
of  tiie  judgment  below.  tt    Uiink  it  proven  tnat  an  aut  ..erized 
agent  of  trie  deferiuant  cor.  oration  for  that  pur  ose,  one 
A.  ^Ci«a.uara,  baugat  at  the  iiyrd  tRttle  Company  Hanch,  a  ship- 
ping ^uint  in  xjiaujiitt  county,   exas,  four  rumored  and  seventy 
crates  of  fancy  onions  for  the  defendant  corporation,  that  he 
bou^iit  theai  as  he  was  authorized  to  do  for  .1.75  a  crate,  which 


was  to  be  paid  at  once;  that  he  inspected  arid  accepted  the 
onions,  as  again  be  was  authorised  to  do;    that  the  onions 
were  delivered  f.  q,  b.  at  the  railroad  switch  at  the  ^yrd 
Ranch,  according  to  the  bargain  "iich  George   Ce's  tigent 
made;  that  they  have  never  been  paid  for,  asd  that  the  claim 
for  them  has  been  d  ly  assigned  t:>  the  plaintiffs,  the  Basic 
of  Big  ^ell3,  Texas,  and  that  the  as^i^necs  arc  cuing  for 
it  in  this  action,  as  under  the  present  statute  the  have  a 
right  to  do. 

This  bfin/:  our  view  of  the  frets,  the  various 
defences  set  up  need  no  discussion .  They  are  baaed  on  an 
entirely  different  view  of  the  trar. -action,  Shieh  we  i^irik 
finds  no  support  in  the  evidence.   But  eve  .  01  the  theory  of 
a  " consignment  for  sale*,  vhieh  the  defer. inn t  insists  en,  no 
satisfactory  defence  was  mr^de  cut.   «e  are  forced  to  the  con- 
clusion that  the  objection  to  payment  bad  no  better  basis  in 
any  theory  thtm   the  crop  in  the  Basket  for  "fancv  onions." 

The  JtidfgBteat  of  the  Municipal   ourt  in   affirmed, 

A?  . 


, 
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V0.TER   3.  BOGUS,  ) 

Defendant  in  .:rror#   ) 

)   SHRCS  TO  7KK  KlfKIClPAL  CCUJiT 
vs.  ] 

)        OF  CHICAGO. 
I,  SEBIK,  } 

Plaintiff  in  Error,   ) 


KR.  PRESIP1SG  JUSTICE  BR0v#J 
1&LXV3KKD  TES  OFZRIOB  0?  THE  COURT. 

This  is  a  writ  of  error  to  the  unicipal  Court 

of  Chicago  to  reverse  a  judgment  for  $22.50  rendered  by  that 

Curt  Kay  24,  1015,  (on  a  trial 'without  a  jury;  against  the 

plaintiff  in  error  here,  defendant  below,  -."ober,  and  in  favor 

of  iiogle,  defendant  in  error  here  and  plaintiff  belovr.   The 

action  was  in  tort  and  aa  stated  in  the  "Statement  of  Claim*  - 

"for  the  reasonable  value  of  repairing  the  walla  in  the  halls 
of  the  building  ened  by  the  plaintiff  at  668  ..oscoe  street, 
Chicago,  Illinois,  which  v/ere  damaged  by  defendant  or  her 
agent  in  moving  defendant's  furniture  fro:.:  said  building  on 
or  about  lay  i.,'1912". 

The  wall  3  damaged  /ore  the  halls  of  a  building  in 

which  defendant  had  leased  apartments  from  the  plaintiff.  Her 

lease  being  about  to  expire  she  made,  as  the  stipulation  of 

facts  on  which  the  case  was  tried,  states  - 

"a  contract  with  J  urphy  Bros,  to  rc-.ove  her  said  furniture 
from  said  apartment  and  agreed  to  pay  and  did  pay  r  urphy  I>ros. 
a  certain  specified  su-  of  money  for  moving  all  of  said  furni- 
ture and  "urphy  Bros,  agreed  to  oove  said  furniture  without 
damaging  the  same  and  to  deliver  said  furniture  safely  a$ 
an  o  ther  aj  >  ar  tment . 

It  urphy  Bros,  was  a  firm  or  copartnership  haying  an 
office  and  place  of  business  in  the  city  of  Chicago  and  were 
engaged  in  the  business  of  drayage  and  teaming,  l-rior  to  the 
Bjai;ing  of  the  contract  aforesaid,  the  defendant  h&d'never  em- 
ployed J-urphy  Bros,  in  any  capacity  and  had  had  no  business 
relations  tfith  hurphy  3roo.   defendant  gave  no  directions 
as  to  the  manner  of  moving  suid  furniture  to  .urphy  hros.^ 
the  said  contract  providing  simply  that  Murphy  Bros,  at  its 
own   risk  so  far  as  defendant  .as  concerned  should  move  said 
furniture  fros:  c^id  apartment  and  receive  ao  compensation 
therefor  the  said  prico  agreed  on.** 


It  M3  further  stipulated  that  Murphy  Bros,  were 
careless  in  moving  "the  said  furniture  and  in  so  doing  damaged 
the  walla  in  the  halls  of  said  apartment  building,  and  that  if 
the  plaintiff  was  entitled  to  recover  at  all  against  the  defend- 
r.t  he  was  entitled  to  recover  h22.50. 

V/e  think  ho  v/as  not  entitled  to  recover.   Lany 
decisions  are  cited  by  each  side-  to  this  controversy,  but  we 
think  they  are  many  of  them  in  each  cr.se  beside  the  point, 
'.he  question  does  not  turn  upon  "control  of  premises'*  or  the 
stipulations  of  a  v/ritten  lease  for  the  restoration  of  premi- 
ses in  gcoa  order,  but  whether  the  facts  stated  in  the  stipu- 
lation i^ake  the  defendant  liable  for  L'urphy  Bros',  negligence 
not  in  her  premises,  but  in  the  hallways  of  the  apartment 
house.  /\s  we  have  said,  sre  do  not  think  they  do.   kurphy  Bros. 
-.•ere  independent  contractors,  and  wex-e  therefore, like  any 
other  third  persons  who  carue  and  went  through  the  halls,  liable 
for  txieir  acts  and  defaults  which  damaged  theaa.   The  facts  stated 
did  not  nake  the  i&en  who  moved  the  furniture  agent3  and  servants 
of  the  defendant.  They  were,  Recording  to  the  facts  stated  in 
the  stipulation,  independent  contractors  or  the  agents  and  ser- 
vants^of  independent  contractors.  The  business  was  not  inherently 
dangerous  or  a  nuisance,  and  the  defendant  as  a  matter  of  law 
was  not  liable. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  a  judgment  of  nil  capiat  and  for  cost 3  will  be  entered 
here  against  the  defendant  in  error. 

hhVhhhhD. 


Per  Term,  2aI3<   ^ 
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^u;A  D,  SASSY/,   AdKloia&ra&o** 

etc.,  /") 

:lriintii'f   in  iJrx-or,/'  j 

/  ;  i  won  fo  ci  j 

vs.  /'  ) 

/  )        '    '     -      ■ 

O?   CHICAGO,  /  i 

Defendant   in/krror.  ) 
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HE«   >:'-:  3XBISG   JUJTXCE  iiliOWS 

.  U    •  1  i    10!    m  i'Hi    COUl  S„ 

The  plaintiff   in   error  in   tfeie  (Ml   ia   the   admin- 
istrator cf  ■   CfcJ.3  d  of    five   year  a*      Be   sued  in   the   Court   below 
to   recover  dams gee  for  the  next   of  I:  in   ender   tfee   Caaagfecll    Act 
of  Illinois,     The  declaration  charged   that  the  City  of  Chicago 
acrg? i ffffimf.1  y  permitted  a   street  in  the  city  of  Chicago   to  be 
and  regain  in  an  unsafe  and  dangerous  condition  in  that   it        d 
a  hole?  in  it  af&eh  nade   it.   rough  e»d  uneven,   by  meana   ~?ii<:reof 
the  plaintiff's  intestate,    one     tar   14     ,:udil,  ,!v?as   Struck  and 
injured  by  a   cake   of   ice   Which   fell   from  a  nogon  because   of 
the   aaid  vagon  running  into   &&i:i  depression  and       1  e    La    said 
street."     'he  cause  was    triad  before  a  jury,     the   found  for   the 
defendant,    and  the  Court,    softer  a  raotien   for  a  new  trial   and  a 
isotion  in  arrest  of  Judgment  bad  been  s&de  and  overruled,   an* 
tered   a  judgment  of  nil   capiat   ana   for  coot      against    the   plain- 
tiff.    (Xros;  this  jua    lent  be  baa  a  S  to   this  Court,   as- 

signinj    as  error?  the  Court  admitted  improper  evidence 

and  excluded  proper  evidence;    uiat,   it   erred   in   giving   certain 
instructions  ana  in   refusing  certain   tendered  instructions. 

Sa  think  thia  case  muat  be  remutded,   end  a*  it 
will    probably   be   retried  we-    Bball   not   COWaent   on    the   evidence* 
Tfila  opinion   is  not    to    be    taken   as  sxvrosshiK  any  conclusion* 


. 


as  to  the  aerits  of  the  case  or  the  law  applicable  thereto  be- 
yond the  /matters  expressly  stated  therein.   But  as  the  defend- 
ant belo?,  the  defendant  in  error  lure,  maintains  that  errors 
in  instructions  ana*  in  rulings  on  evidence  are  not  aaterial, 
for  the  reason  that  the  jury  should  have  been  instructed  per- 
emptorily for  the  defendant,  we  are  obliged  to  note  our  dis- 
sent frGia  this  position. 

The  City  was  under  a  duty  (under  certain  general 
limitations  and  conditions)  to  keep  the  street  not  only  in  a 
reasonably  safe  condition  for  ordinary  travel,  but  also,  as 
plaintiff  rightly  contends,  for  children  at  play  usin^  the 
streets  in  n  Banner  eosaaes  and  usual  for  children  in  a  city. 
City  of  Chicago  v.     ajor,  ^8  111.  i4u-56l; 
City  of  Chicago  v.  Keefe,  114  111,,  222-231; 
City  of  Chicago  v.  SeheB,  139  111.  App,  .344. 

fhia  being  the  ease,  it  in   alas  irue  that  if 
net']i:;ence  on  tne  cart  of  the   ity  were  proven,  the  negli- 
gence of  the  driver  of  the  ice  wagon,  if  it  existed,  did  not 
excuse  that  negligence  of  the  >.-ity  if  taut,   were  a  proximate 
cause  of  the  accident.   It  need  not  be-  the  sole  or  exclusive 
proximate  cause,  but  it  must  b        imat   sanao .   either 
alone  or  concurrently  with  some  other. 

In  order  that  the  plaintiff  should  nave  a  fair 
trial  of  his  cause  it  v/as  essential  that  in  scans  nay  the  in- 
structions should  have  neen  directed  to  tae  end  of  stating 
these  propositions,  fcut  by  giving  tne  16th  of  the  instruc- 
tions requested  by  the  defendant,  shion  asserted  that  if  the 
jury  believed  frea  the  evidence  that  the  street  in  question 
was  reasonably  eafc  for  fti       travel  the  jury  should  find 
tae  defendant  not  guilty*  and   instruction  3  of  the  same  ser 
which  save  that  before  the  jury  can  find  the  defendant  guilty 


■  '.* 


it  ruuat  fine*  frojn  the  evidence   that   such   negli,-  ence  was   "the*' 

(not  aBm )   proximate  cause  of  the  accident;  -    -t  tne  s: 

time  refusing  to  f:ive  at  the  request  of  the  plaintiff  the 

instruction  "nuabered  one*  as  follows: 

"You  are  instructed  that  thou*".',  you  nay  be- 
lieve fro*  a  rre  onderscice  of  all  the  evidence  that  tn.e 
driver  of  tin  ice  mf-on  was  guilty  of  negligence  contri- 
buting to  the  death  of  plaintiff' 8  intestate  *  still  if  you 
further  believe  frota  s  preponderance  of  all  the  evidenoe 
that  the  City  of  Chicago  wns  also  guilty  of  negligence  as 
charged  in  the  plaintiff's  deel  arat.ion,  proximately  contri- 
buting to  plaintiff's  intestate's  death,  the  negligence  of 
such  driver  would  be  no  defense  to  the  City  of  Chicago"; 

we  x,nXTik   the  ijourt  failed  to  present  to  the 
jury  fairly  the  legal  propositions  which  %-r-re  naterial  to 
a  proper  consideration  of  the  issues,-  made  by  the  pleadings 
and  the  evider.ee.    it  is  for  this  reason  that  we  feel  obliged 
to  reverse  the  judgment  and  remand  the  eaase  for  a  new  trial. 
Complaint  is  made  of  other  instructions,  but  '-re 
do  not  deem  theia  rr-ve-gibly  erroneous. 

If  the  claj.se  in  the  second  instruction,  given 
at  the  request  of  the  defendant,  vhieh  instructs  the  jury 
"that  a  person  or  corporation  is  not  liable  or  responsiole 
far  injuries  or  accidents  ettieh  could  not  h'^ve  been  foreseen 
or  expected  by  a  reasonably  prudent  person  an  a  result  of 
its  negl i^enee*  stood  alone  it  certainlv  ^ould  not  state  the 
las  correctly,  for,  afl  is  said  in  ,ity  of  Sixon  v.  Scott, 
1S1  ill.  116,  "It  scald  be  very  unreasonable  to  ruake  the  lia- 
bility of  the  defendant  dej  end  on  the  question  vr.ether  the 
precipe  injury  complained  of   and  the  raanner  of  its  occur- 
rence ougnt  to  have  oeen  fort seen." 

But  the  fallowing  clause  ii  ac- 

tion so  rxplaina  or  develops   U.xo  preced-n.  clause  uy 

.icing  of  "pay  acciaent  or  o__jue  acoiuent" ,  that,  althe 
we  do  not  consider  the  instruction  happily  worded,  we  should 


not  reverse  tic  judgBCBt  on  ccount  of  it. 

The  objections  to  instruction  10  are  only  /ell 
founded  m  far  as  this  -  "reasonably"  instead  of  •ordinarily" 
would  be  the  better  «&rd  to  use.  The  other  objection  Bade  to 
instruction  1-.  and  tnat  to  instruction  15  ve  think  nypercriti- 
cal.   instruction  17  #as  correct,  the  part  of  the  coroner' a 
verdict  winch  purported  to  determine  that  the  condition  of  the 
pavement  at  tnc  crssdng  caused  the  ice  to  fall  froa  the  wagon 
was  not  competent  evidence  for  tne  jury  to  take  into  coiiudera- 
tion. 

i'oster  v.  Shephe?dt  Zt>S   ill.,  iO-i,  is,  are  ihii  , 
fairly  in  point  as  authority  for  this  .  :ite 

position. 

Aa  for  the  reception  of  the  photograph  is  evj  ieaee* 
the  exact  situation  is  perhaps  not  like  to  occur  at  another 
trial.  Other  or  different  evidence  may  very  possibly  oe  pro- 
duced r,o  identify  it.  Put  *e  do  not  t.nink  its  ad^xosion  here- 
tofore was  erroneous. 

The  judgment  of  the  Circuit  Court  is  reverses  and 
the  cause  reaanded  to  th-tt  Court. 
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b&Ottt  n.  j.jry,    R»d    M&t!   Court   found   ii  of    the 

l&intlff    l     I   ;  ••-'  \i    for    : '.    -  •      -<-.    i    "     .        bo   de- 

fendant   sued   Otti    '  Pit  of  prror  end   -  I   for  ft  OlipeV* 

se4e*>#«  -Mer  Led  on  o&   Lnepeotlefi  of  tfce  record  by  one 

or  t.'-:o  .  .  -■   Court  In   ■•■  •■  li   :' .       ■••      «    •  aow 
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fry.-'*    tbm.    tiUKB  f;>Xfiie£   i;      U;*.  -  ■.■••■*  ieation  MM 

saade.  .'     .vjeatian  «M  one   of  fttftt   B»6  Ml   decided  correctly 

by  the  Court  below* 


fhet*  «a*  &viue»u<?  o&otMgb   to    wxvmt   bha  ki ao^aont 
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fallowed  c-y  sien  of  a  ehoes    fet  fc&a$  os&ot  amount 

.     6©mlBg,     t'  •  "vl"';;:  i        '  -UJlC«d 

Oftd  JS&SUMS    .  KWW    Gr:ir;?t«nt, 

■:"MrT.    " '"  .    Bfci*1    Sttt&i    fc8g    Hi.,    575; 

7  77     \p    ..     US, 
■    g    -'r-r    RO    .\-'^"-'    5:5    this    pulimgo     '•  x.t csr,    ctxciuaeti 
ccrt&iv:   ft#»tiiBOIQf   ohout    tr  <:■   mr'  '     feh«    o«&3  .       Phi&t 

|$£ '-  -  OOt  ■■    """    *i'i*'  3  « 

..-■  sa  Court  la  GtitfixsMHU 


i  -  : 


&i3,  no; 


is, 
st   la  :  rror, 


vs. 


\ 


I 
I- AST,   a  coloration, 

;/f  iu  I rrsr. 


-       i 
■ 


A.  191 


. 


1  i  af      .,.„..,.,.-..      t  ta      ...  rae  s  ji 

:t    for  red    -on    tin    v^Aici    of   a  jutj  ,<    by    fc&e 

art  of  B8ty  April  194  1313*   la  fsvor  oi 

Ua,    &h        .  .  iniifl  bel«       ..-..    defendant  in  error 
t   the   ;.&trooc   ,-tetl   and  Ce&gXer  -  ,.   .    .     ,    ube  de- 
f«nd«st   b  -  lo  :  an:-  plai&tlff    if,  error  i^re.      •  uc     eties   ^s 
for  pvrc-^;»l   injurita  to   U&e   plaintiff    resulting  f  e  «1» 

Irged  R<       .        ee   af   U;e   aeffcx;aaxit  corporation.      It  waa  begun 
Lore-.abcr  11,   1S1    .  ■^.fcciaiai.i^n  on   salon   ttie 

A 

I  ae  **«  iienL  to  fcfee  Jury  conc-irisd  of  two  counts,  ;?ke  fix-st 
of  t&#M  allied:  f&&t  the  del'.'  n4ant  on  hay  id,  iSs  o,  "evmed, 
possessed,   «&&*$•&,   operate.;  r  illed*  -  -.eu.   lot 

testing  iron  couplers,   c  asistlsg  of  &  heavy  hatt»«3r,    to    ,^,icn 
.    attached  at    hu.    ~o;     :    .   1  ceriai:)   e&alB,      ftioti 

-.«-d  by  a  hoolc,   bj    dttielJ  H  U.n   Uie  hfiBroar 

MM  rained  for  ifea  paj  tiag  1%  fea   ueseend  asd  strike 

the  a&terial  fc      i  v.   ■    .  •.:•.,.-.  fell 

of        U  lalj    Urn.   fct    \  -.-•:    the   ;'         ■    ~r  f,     .       .   a, 

jgirsor  of   t^rier  ^c:lts  and  s         -.  lag   su-.gvet,   isas 

i    a  &€rvsx»t;    tim%   U&b   rftafe&daxrtj  re- 

ig  out  a>  fellow  aervaat  of  plaintiff   and   ~o  a&aai 
plaintiff  owed  Uta   &ti     of  »l*eal«tse*«   aaxaji  easily  li» 


{•ently  f  i'Ster.ed  sai  ,  eiiein   on   i>aia  hs&cicr  in  an   inueeur* 
unasfe  manner,    tmd  5:3    ihat   said  te—aag  was  life  *y  to  bee 
unfastened  and  fall   by  reason   t&asaaf   mN     It   out  any  act  on 
tne   part  of  the   o"p«ratoy  of   snid  feABasaS   to   aaotaa   ii    te   fall*, 
which  def ez> fttai  krnr*,    etc.,    :,nd  plaintiff   did  not  x  ow,    ataw« 
"and  while  plaintiff  at  all    tiata*  in   fife*   exercise   of   a  r  canary 
care  and   oaution   for  Jiia  e«B  personal    safety   and  in  jKn-forsaance 
of  his  duty  to  said  defendant  as  a  aenmnt  as  jiforetusid,  ^aa 
in  the  v.<ii  of  placing  a  certain  knuckle  under  said  nagger  for 
the  pur  ooe  of   teat  in*.:  the   «Miffa    .aid   nailer  occaaae  unf-'atened 

fey 

f ro»   said  chain  «nd  hook  and   tn.r©U{>i   the   carelessnesu  and  neg- 

A 

licence  of   said  defendant  act  aforeaaid.  all    to    and 

tne  fcaa4  of  plaintiff * ,   Vtareby  severing  the  fingera  froes  tha 

plaintiff's  hnnd, 

MS  count  aliases  that   the  defendant  by   the 
former.   aftt   MM  not  a  folio  a  KTfMti    ac,    "easralaasljr 
■ttftij  telly  ordered  plaintiff    t  a  certain  knuckle 

under  anid  teMMN*  for  the  purpose  &f  test  in,     MM,    mile    U.e 
cnain  and  hook  upholding:  sal  r  saa  weakly,  .  ely 

and  insuff iciently  fnatened  and   m  id  hs^^er  **-aa  likely 

to   falJ    by  reason  thereof  *?i*nottt  tiny  act  of  the  operator  to 
cause  it   to  fa!3  ,    which  defer. riant  kne^s  or  fej    Ubfl   exercise  of 
due  care  ougat  to  hora  fextaan   o.nd  shied  plaintiff  did  not 
and  did  not  asu me  the  risk   thereof*    ?tnd  could  not   aave  .knoan 
by  the   exercise  of  ord.Umry   car*-",    sea    •    ;,  Hi  vintiff 

«85,    la  aaadlanaa  to   said  order,   placing  a  ;./ .c  J       u;uer  said 
hasher,    etc.,    t&a   ha^.:erri=y   reader    »t   tao   afozaaald  B££llg3&a« 
of  the   aef^nda'it,    fell    on  nis  hana. 

ft*Si***  the  general   issue,  idea  to 

thia  acct-.rati.!!,   *  gA«*  ft*   U*t  IStaSW**  of  Llfl  -  aa    ma 

filed,    to     ■■    -  -  •'  I  ■  '        Xe   hy  *****  of 


; 


r%f»  ■-  <  ■ 
court  taring  Sae   trial.     Sjpaaa  in  effect   that  the  suit  was 

brought  before   tne  plaintiff  had  bo  traverse  of 

tnia.ii  was   stipulated,  olg&t  be  considered  &a   filed  tnereto, 
but   111  not   to  have  been  ur^cd,    the  fact     appearing  in  the 
evidence  to   »e   as  the   replication    stated.        Yhe  assignments  of 
error  in    '.his  Court   include  a  esa tertian  that   an   ia«ue  v?»a  by- 
said  Mended   replication   Bttb&itted   to    the  jury   eb£eh  it  and 
not  been   vmtm   tfi   try.     Sut  tale  mm  not  ar^^ed. 

.     trial   of   the   sasiae   before  &  jury  heyan  J  arch 
31,   1913,   and  terra.-  :v ted  by  a  verdict  for  the  t.laintif; 
the  mm  before  mentioned  Apr.u  S,  191S«     on  thj.fi  last  day 
~eafore  the   eaaaa  MM  finally  taken   by   the  jur    ,    an-:    o:     - 
counsel   for  the   defendant  i«uved   the  Court  in   its  be. .-ally  to 
suspend  t&i    trial    of   the    eaiue   until    the  next   day  tc 
the   defendant  *d   present   the   tt.stti.:..ony  of  or.t 
This  aotioB  «as  sa^porte^    j;        i'rxdav.it  of  tee  counsel   that 
6  rial  9itnes£  i       fchi   def<    eea   s^a   bas 
l  .         UUs  to  testify  tc  curtail    natters   ( set  forth  is   £as 
affidavit;,   and   that  Seysned  resided  In  rittaburg,   lenaaylea* 
nia;    ti.av   as  had  started  fa  ra  April  1,  1915,    to  eesie  to 

Cfeieage  to   testify  in  tike  6S2MW*    tut  had  telefcra  ,~ueu   that  hia 
train   SBS  delayed  and   that  he    -/ould  not  &?r^t:   ia   Saieaga 
until    about   i)  p.  a,    on   the    second.      fttSSdi     .  II*     seing 

a  legal   holiday   tne   ;;gurt  had  BAt  convened,  t&S 

.  atiff  eon  ..anted   ,.  ..  Use  defendant 

8t:  jury   that   the   aafeadaa      clu..    I  ..ess 

aid  testify  aa  at  sffidavlt 

that  the     Itnesa  ?ould  testify  fee  all  iters  aaatioaed 

therein,    apeeifriB  t«e  sales,  were   Date  eaeee$tad.      I  ae  mo- 

tion  i  sr  eentlnas  as .  ied,       he  entire  af- 

fidavit of  ecuneel  was  read  to   bas  $v*y  uy  hl&«  out,  .no  indl-> 


ertted  the  parts  whian  stated  that  the  plaintiff  refused   to  ae> 
nit  t»ie  absent  witness  *onld  have   sworn   to, 

A  -sritte.i  »stiOF<  for  a  nee  trial  and  a  Botlcn  in 
arrest  of  j«d$se»t  were  r.rde  after  the  verdict  and  before  the 
Judgment  and  overruled.     »        Y         -^^^, 

-"    Id   this  Court   the   defendant  has,   •j.wC&t  its  an* 
f  entente  of  error,    insisted   en   these  positions; 

^ First.      ffcat   there   ia  as    evidence  la   the  record 
fending  to  prove   that  tae  defendant  ana  guilty  af  the   a 
genee  charged  in   either  const  of  the   declaration  on  echich  the 
cause  wafi  nut- fitted  to   the  Jury, 

record ^    that   if  i  any  r 

pence   ^s«   sheen,   it     sat  hart      sen   the  negligence  of  plain* 
tiff's  felloe  servant i    for  ahleh  the   defendant  is  not  liable. 

Third .  the  3  ialntiff   *as  guilty  of  contri- 

butory   -  ice  „-st   prevent   bis   recovery. 

fourth.  -..     .       La  tiff  assumed   the   ris&  of 

the  danger  which  resulted  in    the  injury, 

ifth.  c  erreu   and       used  its 

discretion  in  denying  the  plaintiff's  not ion  to   su 
trial    in  order   tc   pr.-curc    the  ansa   ol     ... 

wood. 


am  mum 


.  .. 

Zfcfi  aaaigSKeUta  of  error  in  relation  bo  Ue  al- 
lowance of  an  a.-»t;ided  replication  be  &&a  |  lea  of  luc  Statute 
of   ,_i   il»''tiona  aiuat  Eh  ;^red  as   v?sive<i,   i.sot   aavisg  bees 

argued,       re    ee  not  eas^i,:.v  |     ibim   m&l    takes  in  any  event. 

ttee  uiiiiaQ;/Utea  fse-1  t  *£,   pass  r  the 

h  est  the  Pleadlnge  fc&ereiRg    ...    mi     »j      -       eislj   i      leate  a 
;tori;,u£  ef  acti./j.  ia   Use  plaj  itifi    an  Liability 

on   I.  the   ufcf-.'-r.  Lani   corporation* 

A  youth  barely    uu  aed  of   sixteen,   bat  a    x  n ...  or 
■  .       .;       '-    I  -  t.-iC-ut   }:riv  .J      ,    .  .      .       ,  set 

efi  contjitc;-  LgbJLag  ti^ree 

»&,  de  to  fail   ea  or  beeards  ait  anvil  from 

-.    a   6f   sose   ieec,   ffc      Us«    ex.reas  parpeee  &t   seeing 
they  it    rould  bree     fee   •:-_■  g»ieee  of  east  steel  of  a 

.  .at  l«.iii*i.  liftis      l     ee   aieeea     f  eaet 

eteel,    c^i-j-Cv;  krau&lea*    free    &i    £ie«  .  Laei&g  th&..<  on  toe 

anvil  unaer  t^e  nas^cr, 

it  is  suggeebed  that  it  r»ae  eeeftribator?  aegli- 
goncc  or  a  S  ei    ordinary   oar-    for  taa,    in  placim    -&&e 

..vii,    be  Be   diapeae  ef   bis  fingers  or  aaj  ;  art 
of  his  :  re,   if    the  banter  fell  une3:  Ly,   it   i.oulo. 

tee  .;    dat   this,   after  ae   i -.-■  ■  ©f    the 

knuckles   l&tredaaa4   as  &;*   exr,ioit   in    t&ia  e^se,aoes  not   api  eal 
oe.conable,      in   the   first  pl:.ce,      c    Is    uotk   it  practi- 
cally i.-ipcii^ible   bbmt  in   -ucr.  deal  lag  »it&  lu..ps  of   steel  of 
aoout  TO    pentad*   veigbt*    uic   course   indicated  as  the  easeful 
■one  ccale  generally  be  folio  ed;    and  in   tae   second,    it    la 


CJ*S 


eed  that    *fc«n  ..,cr  fell   it  would   M  fr  Quentiy    areak 

t&C  £nuc>-le   lat<    fr:. ■  vurr.ts   that    crv~    for   safety  required   tCMBtt- 
thing  saiei   T.orf  than  a  different  at-  «t  of  the  fia^e^R  or 

han  te   cr-st'  I    .  t      -  t  "be   at   cr  ana?    ■  r-d»g 

«t   fell   at  t  t  nrver  be 

alleged  to  fall  ynex;  *  ct -■••'?>',    if   safety  «as  to  b  ,:d. 

It   ^rss  of  eouree   the    intent    &  aarjr  concerning:  tin  nery 

l  cr   should.       8  ,er  was  going  to   fa3    ,   sera 

proxi.:it,r   t©  it  was  dangerous  unless  out  -^as  -ret'  .  y  a 

partition  Ooar&ing  or  a  f . .     .  ...rt. 

ut&ost    that   can  be  ;  reperly  argued  concerning 
itory  negligence  in   thia  ease   is   that  it  sas  a   question 
for  the  jury   whether  plaintiff  was   guilt;   of   it.      in  at  least 
five  of  the  nineteen  instructions  given  by   the  Court  uxy 

vas  fairly  :ly  instructed  or,  it,   - ..       he  doctrine 

i   ■    .-.      li    ~nd  due   care   given   t:    the.     as  favorably  ae   the 
defendant  e  aid  or  aid  safe, 

&e  injury  which 
the     i :  •.  intiff  received  v?aa  net   the  particular  position  of    J.s 

eastinj  ,  fr-ct   t  li a  sixteen  hundred 

pound  hasse?  did  fall    mexpectdly.      It    nun   80  to   fall 

tically  tu;  :.  it  reached  in  its 

elevation   a  eertair-  height,      It   ouicht   not   to   have    fallen   or 
dropped  until   it   did  reac      ....  t  Bset   a   6tripv;.      It 

dii  fill     &cn    this   accident  !  Bed   before   it   bad  been   raiaed 

i  fift     of   the  at stan as  to  the  "trip", 

A  a  the  def  ressn  Fa 

testified,      ecord  120,    Bit    didn't   trig   at    ti  ee   share   it 

should  nave  tripped.      It  ^rop  a4#       'he  alaiatifi 

j   drop,      I  did    '»  fcnas  it.  eif* 

u't  aa»«  vfcat  naes  It  drop*     I  heels       It  in,  the 

bo&s.     I  aais  familiar  wit..  I  .  tafcias  there)**  in  ha 


testified:      *vhe  auto,  -vtic  brake  held*  the  hags&er  dropped 
free    baa  . :     . ■     .  |  [ 3  ■    .  •  re  it   $as 

heok. rt 

ry  should  i  -  v 

SUCi.  fc»V« 

Its  were  1  ?er,  might  not 

liajeaee  or  carelessness  or    U  i     -irt  ef   the   defendant   te  wards 

it:;   r  iployeos  en.,;  cine,   had   this  keen  the 

first  tli  i.  Bed,     But  here  are  ouestiona  rut 

tetters:  on  cress  examination; 

-  :.  '      .  I  PS        tiste  it    -ver   dr    |     ed? 

A.  ,  R*t    t    ink  it  was   the  first   tissc  it 

u. 

?aa  i:    \  ■..-..     tee  A     Ho»  it  mu  not 

the   see  ls*« 

ay   tiaes  aii  it  drop"?  a     I  robaoly 

three  or  i'our   blues  during  the  year  that   l  eas  there,      2   sees 
there   shout  a  year  or  a  little  sore, 

s  did  it  &ro$   shile   the  plains 
tiff    sas   there?  !    3o   not   believe   it   ever  droned  ex- 

cept       i       .  .-*    he  got    .-cn./ht . 

.  r-    you  certain  of   thaii  A     I  feel   pretty 

certain.  *         *  e 

^,     Could  y-u     at    that  hock  in  there  sore   that* 
one   say?  .  .      So   sir, 

«*      -  '  i3     ift  you.  put   it   in   se   that  it  was  not   in 
quite  £z,r  eaouj  ,  ua*t   think  you  seal    . 

^.       hut  whether  you  put  it  in  right  or  wrong., 
it  was  liable  to   ires  sayway?       a     ;    t    tak  so,   if  it  — 
«     Shat   is  all*  -  could  seareely   tell 

bher  it  was  go  lag   to   drop   or  not   se   far  as  1  i  erned, 

ount  o;  Ltioa  «  f  hot  i. 

.:. ,  he      -      .•*?-- 

Da  neeoun-  of  Uae  condition  at  l  i        talc  aad 
..    esse  you  had  cf  put  ta     in  there,   laa*t  that  true? 

i   ,    th      caditiea  ■  all  rijghs* 

-y  yau  had  It  la,   the  aeheme  of 

..  ,  the  hook   -  a  .  oing 

on  for  years*  for  yes  ":j,'; 

■  r  testified  that  the  anwwiar 

*ao   the   &al  --a  kind    In    "...  •.    country*    an      bhat  iwse* 

diately  after  the  aaeideat   the  u&eter  seehaaie  asas  aa  exami- 
nation of  it*  re  Is  as    intU.ntion  of  any  esassiaatiea  or 
rei&ir  af  t«  r  its  former  falls* 

It   is  eesaas*   of   the  «&,#«"  f  ■  its  &nh    cxie 

evidence   far   the  defenftant   wULc,.  «S  have   realty   that  W   aay 


B 


that  if  *8   die:   not  ta  teeinto   account   those   strict  rules  of 
pleading  r      3       /"iff*'?  ease  ahleb   are  the  lan  of    LUinoiea 
there  coul:'  be  In  our  ninda  no  deabt  of  the  lianilit  feist 

defendant    &r    I  rraetneas  of   the  j-  ,    ever,   without 

the  reeled  fore*  given  tc   that  ooaeinsiea,   If  *»*   fceetiaony   of 
.irttiff   -here  ha  la   eentradieted   is  taken  as   true.      '•  e 

testified  that  on   th<      tTnlttg  of*  the   aeeident  * 

.    sine    o'clock   In    t<  r   Borning   after   i   hooked   it,    U  *=r# 

tha  -j.      *d  to      u  i    dean  free  four  f**et,    end   the  next 

t  at   ten  I'docL   she   faS.3    down  te©j    sad   !   go   to  bees"    [l»a» 
tne  foreman]   "  to  been,    the  book  is  no  good  on  that 

,  sa;    s&at  ic  the  natter  that  it  is  »ed* 

::  in  himself  sir!  tsay    I   show  you   that   th<  is  all 

right   ■■!-.  I      .   bedked    tt      I     elf,    that  hookj    and   eaj    t<     the 
saoiornun    if   he    ti--rt   up    wit  •  -  |  ,    i  h&j  g9 

jast   tl  ree  feet  ap*     o<j   the  boss  ea?   to    5e  put  a  knucfele 

ed  it   fr  r,    that  kmieklea   -»«  put  it  ana 

he   go    dona  out'^    rour  feet    and    the  hmxzer  fall   on  say  hand. 
fin^era  eas  under  the  knuckle  at  that  time  and  the  hsammr  fall 
k;cond«" 

The  Jury  had  a  right  to  believe  the  plain! 

st:.  t;/  a  ea&aa  of   T..»e  previa 

ous    tetl  a         t  er«   all  it  gas  contradicted  b^ 

feresan,   sad  had  a  right   to  believe  other  etataisanta  of 

plaintiff  as  against   similar  contradiction.      Soffietniag  ia   said 

ii  "  it   Sfifen  tant   of  inconsistency  unci  confusion 

in  intiff's  testisumvj   bat  it.   noes  net   seen   to  as   '-hat 

It  ia  no      i      Jlear  an<  i  Latent  as  could  he  expected  ti 

one   ao  little  versed   :  to 

Ixj   to   apeak  it  rather  j-. --..   to   true     to  aa    Interpreter.     ::or 

■    •  i  It-,  verisimilitude  and  inherent  prob&biXatsr 

to   buffer  in   eotsparison     with  seaMi  of   the  more  fluent   stateaaata 

of   I ■•, ■  -.an  who   eontrae.icta  hia . 

it  la  indeed  •     ■  --<-  question 

of    -  s&inga*    thi 

matter  ttaative  laa  there  ia  a  defease   to  an?  action 

rtst  the  defendant  .   ma^.ue..  as  en?  segli   ence 

the  eaeidejat  can  he  attributed  a&et  save  be*: h    MM    a  ,•- 


xij.ence  of  a  fall**   servant   of   the   elelatiff,  the 

tt«£eadaat   eottle  not   oe  liable,  v."     fcc    this   in 

vie*?  oi    Uie  undoubted  authority  residing   In    ! 

.  rabaagh,    she  was  in  oi  tale  depart;  <  :  the 

obeuience  ana  Stthordla&tloa   shieh  in   the  rmture   o 
this  inexperieneed«   freojily  urr.  ash  f  r  :r     us;ia  v^s 

ujsucr   teaards  hiia.      it   in-*;«  rcu  la   the  Ve?dlct    ::'   the  ... 

o   sere    eoxrectly   isi^truciea  at    the  :      it   oi'   the   defend 

ootii  geae&all  y   sad   pa.rt.xe  ilarly  on   trie  lass  of   this  qasstloa) 
that   the;  aeia   that    the  aeeideat   wee  not  U  It   of    the 

aegligeacfi   at    «i     felloe  servant «   bat  of   sess   superior  or 
reseutative   oi'    the    --uuipaiiy.       L'he   jury   vsexc    the   judj  ca   of   this 
iasuo  ana  ee   g:>  aot  ree    fflth   their  decision,      .'or  do   wo 

tuimc   the   dGctrine  of   assumption  of   risk  has  any  place   in   the 
case. 

folding*   U  91  ,     .'.at,    the   defendant    directly 

or  by  its  reseat      I  rt    MM  i  ;'t  it  can  aot 

successfully  ...axe  a  defense   resting  upon   the  doctrine;;  of  e      - 
trifcutor?  aegligeftee*  felloe  servants  =      .  laic, 

we  nevertheless   ar>  -■  ,i.«er   this   eas     a  close   one 

a  sore   technical   ground** 

A  vigor, ma  able   argaaeat  has  be. 

by  the  eeunseS   i'er  defendant   that  shatever  aegli    i  lay  have 

been  proved  by    une   very  happening  of    the  aeeidest«    6  i  s  no 

evlaeaea  in   the   record  tending     r,o   shots  that  defendant  -snn 
guilty  of  uie  particular  negligence  &13 
of   u^e   ueciar&tion, 

The  (foamow  law  i  Lag  are   - 

Illinois   in    this   reap«ot,  s*    settled    t 

thnt   Uie   specific  aegligeaee    5h»*ge4  in  ** 

in  a  css.se  of   thlej  sort  so   pr   red   I 
plaintiff,     the  o/ueatioa  whetaer  in   this  case  it  aras  so  proved 


to 


to  the  jury  ^ere  justified  in   their  discretion 

j^s  fwrifsrant,    in  not    sitae*?  •         :  ?!* 

I  *e      it  taerottg  deration,      Ife   cannot  per  apa  eet- 

.....  a?ive  arrived  tnen  by 

is      Om  fetwtls   l»*t*t*«ti«B   I  :vcl  S31    vn*  v.ourt  to    fcfae  jury 
stetinr  our   or-irdon   that    M    eerreetly   states 

fid<    f,c  EJ      "ry  fr.l  io-vin^    t]  e   • 

verse  ;■  ,  v.  it  ion,  in  fin^xn-:    the   aef  cnarjt  liable, 

.vurt      instruction   ^a»   trie: 

*?he   I  oort    it-  ■   you   Stmt   the  Iff   can 

no*,  rec  ......      .    .     -•    soust  of  bis  deelarati   .  .«   it 

r*      n:;  or  uj.ee   ef    the    uvkc    ;-     '  a    rorcri^m   en;» 

pioyeu  bj   defeat!  rat  orde&ea  tele  u    ler 

the  hJ«5SKer»   bshI  that  said  fexowif   shea  be  rave  the  order, 
&ne«  or  coaia  have  fcaevei  by   the  exercise  of  erdin  re 

thftt    »aid  hsjasjer  «ss  irsaecurely  and   insufficiently  fnsten«d,* 

1   have  already   sufficiently   Indicate  a   fchlah* 

ee   think  that    the  foraann  by  the  exercise  of  ordinary  care 
"cv?uld  hats  kaesa   that   said  hasassr  ma   insecurely  end   insuffi- 
ciently fastened*!  I    t.  i:;k,    despite   the  strenuous  :■>%.-.  -  nt 
to   the  contra  /,    that  it  ^as  fea    the  jury  end  i:;  set   fes    as   to 
decide   <ri;:  titer  the   plaintiff  or  ,  araaaugh  gave   the  aeons 
and  true  stateatant  eoaoewsiag  the  alleged  order  by   >arab 
sn-i   the  placing  of    ti'^e  knuckle   u.-on   the   anvil.        a  Bet    t.-iirdc 
either  vias  particularly  corroborated, 

i  final  reason  urred   I  .1   for   the 

reversal   of   the  j  advent   ia    the   ref  f    ,-ourt   to  n&jcurn 

for  a  day   to  ,tilo«  the   defendant*  3     -itnej.;,      af  ,    .  .    arrive, 

as&d  only  bold  it   to  justify  a  reversal   an    the  ground   I  .At 
it    ;ms   na     :>u.ie   »f    fchs    ,ii  acretion  shies   every   trial   judge  .xuiot 
•      in  eueh  cases.      H  do  not  m  so. 

The  .1*:    oeiaya  on    the   ordinary    fsatee  of 

travel  frost  .  ?.»i  to    'esc  at  -        /*re  tauten  fce  all;    Key- 

wood's  affidavit   in    the   record  shews  it.      She  Court   heal  ad- 
journed o?er  April  let,     a  greater  Hta*$&B  of  tix.e  sjffjUt  have 


II 


been  allowed   for   Lite  journey  of    the   vitttesa,      it   MM  not   a- - 
natural    t&at   It    MM  not,   teat    the    rial    vr:j   the  $«f$]  ■;,    . -e 

thiiik,    and   there  MUI  no   aou«e  of   diacr?H.t->n   in    ti.  ■   ref   sal   of 
tiie  Court  to  dioarranrc  tela   -.-ork  tey   was]  5«<U«g  for  a   s&ole 
the    regular  coura«  of  ale  ctvLrmiar. 

jucigtf^ni  of   fcfec  Saperiar  Coart  Is  affix 


Verier*,   29i3 
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CHARJuKS   A.    KO./AK.  ) 

Defendant  in  Error, /     ) 


ERROR  TO  'Clu.   CIRCUIT  C 


vs.  ) 

)  0?1   COOK   COUKTY, 

0LAREECE  H.    GEIiJT,  ) 

Plaintiff  in  Error.        ) 


189  I.A.  20  2 


KR.  PRESIDING  JUSTICE  BROWSE 
DELIVERED  JHB  OI-IKIOH  OF  TIB:  COURT. 

June  7,  1913,  in  the  cause  of  Charles  A.  Kowak, 
complainant,  v.  Clarence  H,  Geist,  a  Chancellor  in  the  Circuit 
Court  of  Cook  County  entered  a  decree,  the  material  parts  of 
which  follow. 

After  reciting  that  the  cause  had  come  on  to  he 

heard  on  the  Report  of  a  ■•.  aster  in  Chancery  dated  :  arch  2, 

1913,  to  whom  it  had  been  referred  under  an  order  of  the  Court 

of  August  3,  1911,  and  on  certain  testimony,  exhibits,  stipu- 

lations,  objections  and  exceptions,  the  Court  finds  - 

"1,   That  the  .aster  by  iaragraph  29  of  his  said 
Report  specifically  states  that  he  ccmes  into  court  with  a 
request  for  further  instructions  on  the  specific  point,  to- 
wit,  should  the  defendant  be  considered  a  trustee  for  the  use 
and  benefit  of  the  complainant  in  all  of  the  transactions  that 
took  place  in  regard  to  the  liammondiiiuminating  plant  subse- 
quent to  February  1,  19o3,  and  be  vcu^de   to  account  to  the  com- 
plainant for  one-half  the  profits  that  accrued  to  the  defendant 
by  reason  thereof. 

2.  That  inasmuch  as  the  Court  is  of  the  opinion 
that  the  defendant  is  a  trustee  •  *  and  that  the  faster  has 
not  completed  the  account  necessary  to  be  taken  and  stated 
between  the  complainant  and  defendant,  it  is  unnecessary  and 
inappropriate  at  this  time  for  the  Court  specifically  to  pass 
u  on  the  various  objections  and  exceptions  of  the  complainant 
and  defendant  to  said  report  and  rulings  upon  said  objections 
and  exceptions  are  reserved  until  the  coming  in  of  the  com- 
pleted report  of  the  ..aster  to  be  filed  in  this  cause. 

3.  That  under  all  the  evidence  taken  in  this 
cause  the  defendant,  Clarence  H,  Geist,  was  and  became  on  the 
termination  of  the  partnership  between  the  parties  hereto,  to- 
vitm  Feb.  1,  19s  j3,  a  Trustee  de  son  tort  for  the  complainant, 
Charles  JBL.  Eov/ak,  of  an  undivided  one-half  interest  in  the 
six  hundreu  aoarea  oi  stock  of  the  Hammond  Illuminating  Com- 
pany, and  of  the  franc;,  xoea  or  proceeds  thereof  in  East  Chi- 


. 


I 


cago,  Indiana  harbor  and  .vhiting,  -  unless  the  j  aster  finds 
that  said  f  rane.dses  were  paid  for  by  the  yS3790.66  paid  by 
the  Union  G as  Company  -  and  of  all  the  accretions  of  v/hat so- 
ever kind  or  character  thereunto  belonging  or  appertaining 
including  •  *  *  and  a3  such  Trustee  said  defendant  must  ac- 
count to  the  complainant  in  Lids  cause  for  each  and  all  of 
the  aforesaid  in  kind  *    *  »  or  if  he  has  disposed  of  the 
same  then  he  must  show  what  disposition  he  made  thereof  and 
what  he  received  therefor  *  *  including  said  franc  ises  and 
the  proceeds  thereof."*  *  *  * 

d 
The  Court  then  decrees  that  - 

*3tillman  b.  Jamieson,  faster  in  Chancery  *  who 
now  has  the  cause  under  consideration  to  take  and  state  an 
account  between  the  parties  hereto,  be  instructed  that  on 
the  taking  and  stating  of  said  account  he  shall  require  saxu 
defendant  to  state  his  account  showing  what  disposition  he 
made  of  the  franchises  in  Chi ting,  East  Chicago  and  Indiana 
harbor,  together  with  the  proceeds  thereof  and  of  the  six 
hundred  shares  of  stock  of  the  Hammond  Illuminating  Company, 
together  with  all  accretions",  etc.  •  *  *  *  «  *  "And  said 
taster  shall  state  said  ace  unt  on  the  basis  of  one-half  of 
all  the  assets  and  profits  therefrom  acquired  by  the  defend- 
ant and  being  held  by  him  as  Trustee  belonging  to  the  com- 
plainant, and  that  any  and  all  los3,  if  any,  sustained  by 
the  defendant  subsequent  to  February  1st,  19(3,  in  relation 
to  said  property  or  transactions  shall  be  paid  by  and  charged 
to  him  individually.   ************ 
Finally,  the  J  aster  is  instructed  and  directed  to  make  his 
re; ort  touching  the  matters  heretofore  referred  to  him  as 
explained  and  made  more  specific  by  these  instructions  and 
present  the  same,  to  ether  with  the  evidence  produced  before 
him  and  his  conclusions  of  law  and  fact  thereon,  to  this 
Court  with  all  convenient  speed." 

The  defendant  Geist  immediately  prayed  an  appeal 
from  this  decree  to  this  Court,  which  the  Chancellor  on  June 
7,  1913,  denied,-  undoubtedly  because  he  did  not  consider  it 
a  final  decree. 

Thereupon  the  defendant  Gei3t  on  August  26,  1913, 
sued  out  a  writ  of  error  from  this  Court  to  the  Circuit  Court, 
and/a  transcript  of  the  record  in  the  cause  to  the  date  of  this 
decree,  comprising  almost  a  thousand  pages  of  typewritten  mat- 
ter, is  before  us  on  this  writ  of  error. 

An  application  for  a  supersedeas  was  made  to  a 

Judge  of  this  Court  in  vacation  nni   allowed  on  bond.   Later 

■ 
the  complainant^  the  defendant  in  error  -  a   eared  and  on 

December  6,  1913,  filed  a  motion  to  dismiss  the  writ  of 


error  at  plaintiff  in  error's  coats,  because  - 

"The  decree  or  order  in  question  is  not  a  final 
decree,  and 

The  statutes  of  this  otate  provide  for  ./rits  of 
error  on  final  decrees  or  orders  only,  and  not  upon  prelimi- 
nary or  interlocutory  decrees  or  orders  ouch  as  the  present 
one,  and 

The  hearing  of  the  case  was  not  completed  in  the 
trial  Court,  and  this  is  on   effort  to  have  the  Appellate  Court 
hear  by  piecemeal  the  litigation  between  the  parties  hereto." 

This  motion  was  both  vigorously  pressed  and  op- 
posed by  counsel  for  the  respective  parties  with  v/ritten 
suggestions,  in  wiJ.ch  the  qu-  stion  was  elaborately  argued, 
although  in  an  oral  argument  before  us  on  the  "merits  there- 
after, the  defendant  in  error  expressed  a  desire  for  an  ad- 
judication on  the  merits  of  the  cause  aa  far  as  it  had  gone. 
This  he  desired  because  the  decision  on  his  motion  to  dismiss 
had  been  so  long  delayed. 

In  the  press  and  congestion  of  business  in  this 
Court  when  the  motion  was  made  and  in  consideration  of  the 
extended  suggestions  filed,  it  was  thought  by  the  Court,  as 
it  had  I een  by  the  writer  when  he  with  hesitation  ordered 
the  supersedeas  in  vacation,  that  the  decision  whether  this 
decree  was  so  far  final  as  to  warrant  this  writ  of  error 
would  best  await  the  hearing  of  the  cause  in  its  order.   The 
motion  therefore  wa3  reserved  to  the  hearing  -  a  disposition 
which  we  now  regret  in  view  of  the  conclusion  to  which  we 
have  been  forced.   It  has  resulted  in  expense  and  loss  of  time 
to  the  rarties  which  ww  deplore.   ?or,  notwithstanding  a  strong 
inclination  to  settle  for  the  parties  questions  which  in  the 
nature  of  things  it  would  be  convenient  and  desirable  to  now 
settle,  we  feel  ourselves  under  the  law  of  Illinois  without 
power  to  do  so. 

If  have  decided  that  the  position  taken  on  the 
motion  to  dismiss  by  the  defendant  in  error  was  well  taken 


- 

■ 


- 
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and  that  to  entertain  this  writ  of  error  now  would  be  to  hear 
the  case  piecemeal  -  a  course  unauthorized  by  the  statutes 
giving  us  jurisdiction  and  expressly  reprob?>ted  by  our  .Su- 
preme uourt. 

The  record  apparently  indicates  a  difference  of 
opinion, to  be  regretted,  between  the  two  Chancellors  below 
who  have  been  concerned  witn  the  cause,  as  to  what  date  the 
accounting  on  the  alleged  partnership  which  is  the  subject 
of  the  litigation  should  extend.   But  no  conclusion  has  been 
reachedr-so  we  are  convinced  after  an  extended  and  conscien- 
tious examination  of  the  record,  .-ind  of  the  authorities  which 
are  on  each  side  cited  in  relation  to  thie  motion  to  discs! »sr 
whieh  can  be  considered  final  and  reviewable  by  us.   An 
elaborated  discussion  of  the  considerations  which,  taking  in 
view  all  the  pleadings  and  proceedings  in  the  case,  have 
forced  us  reluctantly  to  inia  conclusion,  would  be  of  no  ser- 
vice to  eitner  party;  nor  would  a  citation  of  authorities. 

we  do  not  by  any  means  place  our  decision  solely 
or  indeed  principally  on  the  presence  of  the  words  in  the  de- 
cree to  which  we  have  called  attention  by  italicizing  them;  but 
we  suggest  that  even  in  the  absence  of  other  controlling  con- 
siderations their  presence  alone  would  negative  the  existence 
of  that  condition  in  this  case  which  the  Branch  Appellate  Court 
found  in  Rice  v.  Dougherty,  148  111.  App.,  the  opinion  of  Jr. 
Justice  chytrau3  in  which,  counsel  for  the  plaintiff  in  error 
has  quoted  at  length  in  his  argument  against  the  dismissal  of 
this  writ.   That  case  the  Court  found  came  under  the  un- 
doubted rule  that  **hen  a  decree  determines  and  definitely 
settles  the  rights  of  the  contending  parties  relatively  with 
reference  to  the  subject  matter  of  the  controversy,  then  the 
decree  is  fi^al.* 


■ 

■ 
■ 

- 

■ 

- 
- 
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In  the  interlocutory  Order  or  decree  (as  we  mu3t 
deem  it)  of  June  4,  1913,  Judge  i  angan  does  pass  on  one  im- 
portant question  in  this  litigation,  and  apparently,  as  it 
seems  to  us,  differently  from  the  way  in  which  Judge  Petit 
passed  on  it,  by  implication  at  least,  in  his  order  of  August 
3,  1911;  but  he  does  not  "determine  and  definitely  settle  the 
rights  of  the  contending  parties  relatively  with  reference  to 
the  subject  matter  of  the  controversy." 

It  would  be  in  many  respects  convenient  if  we 
could  now  review  the  one  important  poi^t  which  Judge  Siangan's 
order  did  adjudicate,  and  hereafter,  as  occasion  arises,  re- 
view final  orders  about  other  undetermined  matters  in  the 
cause;  but  we  have  no  power  under  tiie  law  of  this  State  to  do 
so. 

The  writ  of  error  must  be  dismissed,  which  of 
course  quashes  the  supersedeas  order,  that  being  merely,  that 
the  writ  of  error  shall  operate  as  a  supersedeas. 

WRIT  0?  TRBCK  DISMISSED. 


i 
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ter  Term,   ibis  .   i;0 . 
582    -  1S7S3 


Appellee* 


I  -        .   .        ■  /    J 

ana                                   '",...,  /      ) 

trading  as    f,      .          ?  -'".,) 

Apr  ell  ants.  ; 


f\  03?  COOS 


1891. A.  "11 


_..      17!.    ...   1;      PHI         J    tgltJS     :••..  .      ■       T. 

This  is  an   appeal   frota  a  judgacnt  of   the  County 
Court  of  Cook  County  for  $1S1*SC   entered  Pereh  B,    1013,    in 
favor  of     .   -.,.   Adsns,   the  plaintiff  beic-  and  appellee  here, 

Blast   'sillier,  h.   >  erf oot  sad  ^eor^e    ■ irk.  off ,   Jr.,    (con- 
stituting the  firm  of      .    &*   herfoot    ,    lo.i   defendants  below  and 
ar-pcl  J  r*,n 1 3  here.      It  *as  rendered  on  the  verdict  of  a  Jury  in 
an  action  of   assumpsit,      the   declaration  contained  aarel?   the 
cofaaon  counts,   but  &  bill    of  particulars  described   the   clai» 
M   folloaat 

"i  lain  tiff 's   clais   is  for  raoney  a,  1      . ..      a*  a  real 
estate  broker  from  Use      trifei     I    t«  under  •   virtue   of  a  con- 

tract   vij.~re:;;y    it  was   agxaad    i,frt;;ftr;    thai     feh&t    if   the  pr   i  erty  at 
the   southeast   eomer  of   Fulton   and   nda  streets   in   th<    :  it,,    of 
Chicago,   count,-  of  Cook   Hnd  State   of   Illinois  ms   sold  or  rented 
directly  or   in -xreetly  to   3*      .    '.eanr.-y,  w' S ) law      .  p,    fcha 

heaney  oaivanizing  Co^p.-jny  or  any  of   then,    or  to   any  one  v/hoa 
they  *ai&ht   su^pest,    that   they  vould  pay   to    the  plaintiff   the 
auffi  of  §4$Q  as  cot^aisaion  for  feeing  the  procuring  cause  »f 
said  oale,   and  plaintiff  avers   that    O&ifi   sal«   MM  nada   la   uc- 
eordance   with   said  unaertaking  and   agraaavtat*" 

c-   rire  of   opinion,   ajfter  a  study  of  the  record  in 
tnio  case   that    (ha   evidence   onows   that    fetes  plaintiff  has  no 

valid  claim  against  tne   defendants,  and  that   the  jury  should 
have  been  peremptorily  instructed   fa*  the   defen  ants  at   tne 
close  of   t.-  .-tiff's  ense.      the   fets  plainly  to   be 

these: 

..    ';,  lerfoot   :    Ba«  had  in   their  charge  as  real 


estate  agents  a  Jot  at   Ada  and  Pulton  streets,   Chicago »       '.    ... 
Adcus.o  called  on   Utea  and  offered  #14*000   fur  It.      r.erf oot  I 
Co.   cojataisicated  with   the  owners  and   UUB  declined   the  offer, 
Xiien  after  SOU  iurtner  negotiations  is   a&iea  .  erioot        £©• 
saic   the?  bad  autl-ority  to   sell    far   ,lo,.A  (>  net    to   the  osi- 
ers,  «&a   would  out   of   tnnt,   however,   fay  neither  co^-.i^sions 
nor  for  abstract  nor   other  ex   fr;3es,      /here  is  some  diversity 
la   the  versions  of   the  conversations  occurring  between   the  at - 
pellee  and   the   ap]  ell  ants,    out  nothing   tuat   essentially  con- 
tradicts Ki>«   iirkhoff's  testimony  that   these   eere  as  favorable 
tesme  as  the  owners  would  sake  ana  that   they  ^rere  co&aunicated 
to  i~x.   Adasis.  i erf oot  &   5e«    said   they    wanted  ^40C    cordis- 

sion  at  least,    and  tneir   statements   to  Adams   were  in  effect 
that  he   could  get   ft  earn  i  sales   fro.u  t&e   sellers  only  if  the 
property   was   sold  by  hi.2  for  over  |1J»400*      If  Adamo  eoa!4 
get  $15*600  for   the  property   fsres  ine  purchaser     he  had  in 
sind  he   **as  to  receive  $4Q€  of  it,     :  erf oot  fe  Co,  inquired 
of  &taaa   the  nsjse  of    uie  possible  custo&er  ana  ..daias  dis- 
closed it,   ir.  BirPhoff  fox    the  np   ell ant a   saying,    that   is 
all    right,    "I   eaat   to  know  ao    that   a»  can   protect  ourselves.1* 
r.    fteasa  did  not  offer   tne  property   to   Heabey  at 
#15,8^0,   but  aa  Baaway  had  been  in   feia  negotiations   with 
Adasss  desirous  of   "tradiny  in"    eafite      roj  i rty  of  his  on  Car- 
penter street,   first   at  a  valuation  of  ^lb,uoG,    which  he  after- 
ward reauced   to  $14*Q&€    ead    wen  to    .  i-  ,•    o,   Adasfi  drev?  a  con- 
tract by  ^hich.  heaney  (\?ith  his  etotherj   was  to  undertake  to 
purciiaae  free  Harriet  &■  >.arsh.,   an   employee  of   aaase*    the   *ida 
street  property  at   t&a  price   of  $13BGQC   and  pay  for  it   $$*G03) 
in  cash  and  the  Carpenter   street   property   at   ,.-1  <■♦■       .      Tb$M 
negotiation   was  not   Cffltmwinioatad   fcc      crfoct  1    -o.,    nor  had 
Parriet  P.   l.arsh   any   title   el    say      inu   to    Mat   Ada  street 
property* 


neaney  did  not   execute    Lids  contract  but   carried 
it   to  his  lawyer.     He    5dten  firso  ascertained   that  Harriet 
£,  Sarah  tms  an   employee  oi    ftdano,    and  apparently  believing  he 
cauia  avake  better   terms  tor  the  Ada  street   property  without   the 
intervention   of  Adase*   bfi   -went   to   another  real    aetata  ..^m,   one 

er,   ana  instructed  lain  to  go   to  i  erf act  &   Co.   and  ascertain 
what  Ue  could  buy   trie  property   for.      Harper  returned  1.0  hioi  and 
caid  he   could  buy   it  for  §15#4O0   eaah*      j-eaney  invuediately   in- 
structed harper   to  consummate   the  pureixaae  and  pave  his  §§0G 
in  currency  for  tne  purpose  of  Boeing  as   iis&edi&te  payment   on 
account .       ^enney  directed  harper   to  have   a  contract  of  purcii&ee 
ana    s;ale   dravn,    to   be    signed  by  I  erfoot  St   Co,   for    &uc  ovmers 

. .-   hovejoy  .ut?irs}   and   to    ran    to   one  ii&rg&ret   Avi  ..ard,   sho   #as 
hia  niece.      This   relation  shit*  was  not  knosm   to  Perfoot  d    ,o. 
iieoney  told  Harper  to   conduct   the   business  of  aa&iag   the   pur- 
Chase   without   letting  Perfool  §    do.   kno**  that   fee,   Eeaney,   was 
buying    the  property. 

I  r«    '.Hp:r   -: ot   the  diaft   oi'      a  contrast   free   ;  er- 
feot    x  Co.    run:  inp   to   karg&ret   Aylv/ard,    and  aas    tola  by 
r.erfoot  k  .;o.    that  the§Ea  .- erfoot   -    So*f  avast  get  #X5#40C  , 
that  career  coulu  get  no  scasiiBSion   troa  thaas  if   the  property 
wab  solo  for    that  price,     Carper  carried   the  contract   to 
neaney,   she  sig&ed  & argaret  Ayl*ard*  a  Base   to  it.     Uar 
can  ied  it    one;;    to   desfeow  £    Co.,    and   then   ffi&S   asked  by  „r. 
Sdrkhoff  whether  hnaney  iiau  &nyt;-in<<  to  da  s&ih   u,e  purchase. 
itarper,   contrary  to  the  faot.a   assued  hia  positively  that 
he  liud  not,    but    that  the  purenaser  was  a  new  party,    ghereupoB 
:,irki:off   eigned    the   contract,  for   the   ^ovejoy  heirs.      The   sale 
was  aftertt&rd  cs^.  ~v    the  execution   and  delivery 

of  aeedo  froa   the  C-ovejo     heirs  to   ceaixsy,    nna  the  payment  of 
the  balsaes  of  Use  sash  waftim  up  the  $1 5*400 *  of  aMeh  the 
samara  received  $1 ■•,'•-      .      fhe  abstract  expenses,    etc.,    we** 


#36,86  ana  herfoot  k  Go.   retained  ;-3q3,2G. 

after  the  contract    «aa  signed  ana  the   ...-:•■       paid, 
there  ?*as  a  telephead:   conversation  between  I  r.      irXhoff  ana 
AdaLis,    the   date  and  exact  nature  of   which     r.  Adas&e  and     r. 
hirkhoff  differ  aoout.        r.   Adams  thinks   tt    m,s   Beete 
aitsr  the  contract   ?ith  gargarst   Ay  1  ward  -«a9   signed   that  he 
told  :  r.  Pirkhoff  over  the  telephone  that  the  purchaser  *#as 
-  r.  Sean«3r«  buying   the     roperty  iindes  another  ease,  and  that 
he   expec-.ed  a  c^a.^ion,    to     nuch  ;  r.   Birkheff   replied 
it   sas  not  Pe&ney  hat   another   party  entirely  to    .vhoc   the 
property  had  been  sold.     Hr»  Pirkhoff1 s  version  of   this  ia**t- 
ter  i;ap3 ieo    that   as   there  had   been   tnese  prior  negetiati0&aa 
he  called  uv   ftdasa  on  the   same  day  the   contract    jras   signed, 
but  after  it,  was   signed,   and  told  hies   that    they  had   sold  the 
property,      Ada^s     asked  BXs   that,   eat*     aii    bir^hoff  answered, 
"lea;    i    as  very  sorry,   hr«    Ada;sa,    out  tsq  nave   sola  the  prop- 
erty."     .irknoff   so.ys   tnis  was   the  last   conversation  he   nad 
with  Adas3. 

■  e   think   H  is    h^ateri-i]     :vnich  of    Ineae   ver- 
sions  is   correct.      ve   do   noi    tni:>k   the   evidence   anyxxicre 
discloses   any  erpplop^ent   cf   -:  da^s  by  Perfect   k  Go.    to    eel  3 
this  land  for  anything  that  »'oui<-  net  .-.erfoct  i    So,   h^a 
than  $15,400,      ''e   think   it   does   aiseiose  a  refuel    to   do   sj 
and  a  refusal    to   sell    for  less   than    that   susi  net   to   theat,        a 
do  not  find  anytninp.  in   the  evidence  which  aho'/s   &ha£     erfoot 
£   Co.    bad    aay  reason  even  to    suspect   until   after  the 
f^ade    that   aiybodp    *\ith  m-Qm  P.da&uj  had  ceei,   in   8C@£&&id  txon 
\^as   coneornea   in    it.      rhey      etoo   ie    entire   good    faith  una 
protected   t,ne.n.oe3  ves  against   aaf  imputation  of   the   contrary. 
fhey  cannot   be  hel i  liable   because   eofis   one  lied   U;    .-■■     . 

;e   do   not   tnink   that   the   eviuence   snows   tnat 


Ad.iias  repreaentod  the  appellants  at  all.     He  did  not   onb::-it 
their  price  and  fcexsaa  to     easey,  but  go 

tor  bi&ealf  a  triangular  sad  profitable    deal,      if  he  sere  not 
in  SJM  -cv  ox    uh<-        pel  last  a  they  cculd  not  conplain  of 

tiiis,   buc   it   di J   sot   give  bis  a  elah^  against   thex.      if  he 
was  in    ttee   employ  of   Leanev,   neaney  --ad  ground    of   eomplalat« 
if  he   ??as  in  the  employ  aeitbar  oi    ; erf oet  £    Co.   nc-r  of 
'l.eaney,   he  hao  no  ground   of   eo_,pi&int   against   either  be- 
cause his  em   ichetae   to  aa&e   a  >rof italic    rica3    miscarried. 
It  «as  simply  in   thai,  ease  aid  sisfcrtune. 

Jae  judgaant  of    Lhe  County  Court  of  Coolc  County 
in  reversed. 

.    .WD. 


382   -  19783  ;    >     OF  PACT., 

•  v  appellants  never  employed  the  appelle*?   to 
sell  tne  property   for  the    si  I ,r   of   shich  he   el&i&a  ft  eoaoaie* 
ftlon  or   brokerage  ffie,    and  n^ver  knowing.! y   to-?/,    advantage 
of  tiio  vlllingaess  of  n.  person  interested  by  the  appellee 
to  ^urc:iii3fi    the  property,   but   sold   the   tane  ir«     cud  faith 
wo  one  ^xMux  they  supposed  bad  bo   cc-nnoc^io-ri    riti)   tin    appellee 
or  an?  persoa  Interested  v    appellee   in  t;>e  property,      ?he 
sllastfc  ha&  bo  ;-      ■       eat  v,<i.tk  appellee   to  pay    -i;y  br©2 
■  fee  or  eo^  ii^jicai  on  said   -i&le. 


.,:'. 


425   -  19BZ8 
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k~4m*  \     .     tm  juaTiuk  sac 


Tills   oauae  co&et*   to  uo  an  a  praecipe  transcript 
of   record  contao.nin&  only   - 

"1*    A  f'eugt.  i.iition   of    Daoagaa   filed   in    tilt'    eau^e   of 
Levi  m   ■  .  Lct&el  ve.   Gorge   •  .    Kadner, 

/2«    .ecre^-d  .  rder  entered  in  ^aid  eau3e  on 
April  IS,  191^. 

o»      j£b   •..tt>i;al   lioad  filed  in   said   eatias  on  -ay 
19,    1913. 

4»      ;.e£iater  entries  in   sold  cause  on  and  after 
A$ril   19,   191c. 

j.      .he  praecipe  for  the  transcript, 
he   auggeation  of  damages  id  by  the  defendant 
Fadner  by  his  solicitor,     8*   says  i«  it    that  ha  aao   sustained 
towages  in   tiit:    ova  of  $%S&*QQt   hv   Ww  aaroa^fwj   auinf.   tm%  of  an 
injunction  by   the  petitioners,    auove  nnr&ed; 

jirat,    by   beioj     eo  ..■died  and  n::vin-  ae   ..ic-de 

to  pay  da  solicitor  and   eottnsed      ISC  6    for  bis   rea~on?>de  fees 


in   procuring  a  dissolution  of  an  injunction  in  the  cause 
mentioned  of  hetsei  v.  Fadner. 

o©eond,  by  being  c ._..  polled  and  .Liable  to  pay 
his  attorney  f&SG  charges  for  services  in  preparing  for  a 
trial  of  a  ouit  a;  law,  the  -  rosecation  of   which  sus  en- 
joined by  said  vrit  of  injunction, 

Vliird,  by  being  compelled  to  pay  s  court  repeat  er 
for  the  preparation  of  certain  documents  relating  ;,o  the  issu- 
ance of  the  injunction ,  46.. B  . 

Bourth  ,  by  beini:  Gospel  led  to  pay  printing  bills 
for  printing  hi- s  tracts  ana  oriefu  in  iue  matter  of  the  appeal 
to  the  Appellate  Court  fros  the  o  her  granting  tine  injunction, 
|lOi  . 

-■'if th,  oy  being  c  gelled  to  pay  certain  ait- 
neases  for  attendance  at  the  trial  of  the  suit  at  law,  m  ich 

was  restrained,   &S* 

Xrc   decretal  order,  recitxn,  that  zr.c   cause  ease 
on  to  be  heard  on  the  suggestion  of  damages  filed  by  Fadner 
against  said  petitioners  and  the  answers  of  said  petitioners  to 
said  surest  ion,  and  reciting  also  that  the  Court  has  heard  and 
considered  the  evidence  adduced  by  respective  parties  and  the 
arguments  of  counsel  for  the  respective  parties,  and  is  fully 
advised,  finds  - 

"Thsr.t  the  defenJa:;t  respondent,  George  :..  jPaaner, 
has  sustained  da&ages  in  the  sag  of  -i?e        Dollars  in  and 
about  the  procuring  of  the  dissolution  of  the  injunction  issued 
herein  on  or  about  the  1  of  January,  1S11,  open  tttti 

tition  of  the  said  ad^in  C,  Say*  Joan  Q»   kciherson,  i.ewis  f. 
Farker  sad  Henry  &•  Began,  restraining  fens  said  defendant  res- 
-pon   ent  @eerge  r.  "saner  from  the  prosecution  of  a  certain  salt 
in  the  superior  Sears  of  6ee$  Cettaf»y4  Illinois,  against  -he 
said  petitioners  ■  *  *s  *  said!  injunction  having  been  dissolved 
by  the  A$pe31ats  Court",  etc. 

And  then  orders  sad  decrees  that  .  Miner  recover 

oi.O  fro;ii  the  petitioners  find  nave  execution  therefor. 


The   "petitioners*     <ny,    crheraon,   2 arker  and  Logan 
have  appealed  from  tula  order   to   this  Court. 

The  only  other  matter  flfe&sa  by  the  transcript   (ex- 
cept  the  appeal    Vond  and  praecipe}    t&  a  certificate  of   the 
Olori:  of  the  Circuit  Court   that   the  following  is  "a  true,   per- 
fect and  complete  copy  of  the  Clerk's  Chancery  • eg  Liter  on  and 
after  the  19th  day  of  April,   A.   p.   1913*" 

BIiets©l 

v.  i494?5 

"'p.dner. 

Copy  of  Clerk'  8  Chancery  Register* 
Kotice.  Geo.    ./.      ilbrio  April    19,    1913. 

Suggestion  of  tkamom  copy  p©»  July  19,  1S13»S 

'.hat   thia  may  tteaa  we   do  not  assort    to  know, 
aut  the  appellee  has  not  favored  uj>  with  an  argu- 
ment  in  this  case,    and  an  examination  of   the   transcript   as  it 
is  brought  here  by  the  appellants,    Which  in  tr  tenoe  of  any 

eotion   to  the  contrary  by   the   appellee   »*  ssust  assume   to 
contain   all   that   is  .-nateria.!    in    the  appeal    (ay   is  positively 
asserted  by  the   appellants)    shoes   that   fche*«  are  neither 
eitals  of  findings  in  the  decree   sufficient  te   sustain 
ordering  part,    nor  Is   there  any  evidence   to    support    t2  e   Se- 
cree  preserved   in   the   record.      (peji  :  | ■,    this   Is   (&ft1    fe& 
of  the  Chancery  he£icter  Is  supposes1   explicitly  to    shew«J 
Under  these   ci  rcu::;st?jnees   the  decree   or  'leorirtil    i.O.er   falls 
under  the  doctrine  announced   in   en   &3  toot   Identical    eases   de- 
cided by   tnis  Court #    - 

Knv*&r«5  v.    Austin*   12   111*   App««    155; 
\rens2  v.   &&g«heittj    6      PL1«    A      .,    *3G;    &&£ 
VioaenfelA  et   al ,    v.    BeSltt   et    al  . ,    86    Ill« 
. ,    bo?; 
and  never  departed  from. 

The  decree  sstet  be   reversed  and    the  seuse  re- 
manded. REVERSED  AND  REMANDED. 


Octc"  :  ' 
523   -   19928 
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I*  ;■■    mU  la  tfi  Leeree  in  ciumcKry  of  tue 

trior  Court,    entered  July  &9  1913,    force  l£u>J.r<K  at   the   nult 

Of     UOU        •  -OUgo    City    i>«/JLk    UTi.i     JJ-aflt    wO:.Lp«Uiy    (vVhioa    It    find*    tc 

N    vU6  le#;al  owner  and  holuer  of  a  certain  note   for   1^500  in 
sa*d  decree  described;    unci  of  one  i.ouis  Hathjo    (he  trust** 
WM<  in   the   trust  deed  mortgage  purporting  to  secure  said 
rote)    tbi    *..:.id  trust  deed  sertgftj     .        ..e  decree   Id       u         ual 
for^  of   auofe   decrees,   after  approving  and  confir^-in-;   tin.    report 
of  a  :  aster   to   whoic   the   cause  had  been   referred,    finds   the 
Mlting  oi    t,nc  IMOO  note  wiVt  certain  interest  cou>>ona  by  one 

B«   S«  isreaer  ana  Jacob  Breaaar,   her  husband,   and   the  execu- 
tion and  delivery  by   said  hressara  of  a   trust  deed  iort^age  of 
.Lot*  is5,      26,      89   Mad  8t   in    ;;Iock  12  of    ironworkers  Audition   to 
uouth  ohiosigo,    etc.,    to   secure   the   sr-.id  notes. 

RM  provisions  of   Uie    trust   ace.-.,     tolatt  sura   those 
i  iy   |    und  in    u.;c     I    ..truants  as    '.hey  are  used  in   this  vi- 
cinity,  arc  recited  in   the  decree.     There  are  then  fimUnga  in 
the  decree   that  all   the  iutcreot  notes  made  and  delivered  at 
the   time  of   the  execution  and   delivery  of   Ukt  principal   note 
have  been  duly  paid  by   ?-nd   surrendered   tc    the  makers   thereof, 
but   that   the  principal   note   beca&e   due  July  2;  ,   1^1    ,    and  re- 


mains  wholly  unpaid,   and  that  tnr.ro  is.  ciuc  on  it    in   r.he  Chi- 
cago City  Bank    >nd  Trust   Ceoqpany   $&&G0   nri.ncipt.i1    and     oiJj.ll 
interest   (up   to    fcbe    &st«  of   the   ■aster' a  Report),   md, under 
the  provisions  of  the   trust  deed,    ^84*50  for  an  amount  paid 
by  'tiie   teak   Tor    i    ooatlmi  ;f    the    sbstraot    »;'    title   for 

%}>&   ;.ur!-ose»  of   the  foreclosure,    and  ..        it  ia    ■:  I J  t  Aed 

t.c»  recover  m  .txc  a  'a  fee,   saving,  .    •   ■   t:  i    - 

of    the  .       (25!  ,61    due  . 

soree  thou  deelarea  tfc&t  tea  Chicago  city 
n«*  trust  Company  haa   ■      .       n  a  lien  for  ,   ]   en 

pr<    iaaa  described  In   ghe   I  ted,   and  ordara  that  *un* 

L#ea  the  defendants  Jaeefe  JJri  Len  Breaer,  ma    fift ,   and 

Frad  C«  Dies,  or  one  or  ettace  «  -,     rithin  asa  day  from  the 

date  of  entry  of   ■-  <•     decree,  aauaa   to  be  paid   to   the 

I  ,   the  Chicago  r<    frua  t  ,   or  to 

the  officers  of    <Jse  Court    Uu     9ub    ef  $4£&9«61   with  inter***, 
tnereon  at   the   rate  of   5  per  es&t,    :  snaio  fry;;,    the   data   of 

the  Master's  Report  to   the  day  of  ouch  payment*   together  with 
the  coats  incurred  by  the    BO&Jplainant   ia   the  prosecution    .f 

Mit   and   tee  I  :eter'o  •rein,    which  la    taxed  at 

}61#lli  the  said  pre&ioea,  sr  bo  arueh  aa  aay  'be  Leceos?,'.    , 
etc.,  ae  sold  K,tc   the  highest  a?id  baat  bidder  for  cash*,  under 
the  certain  usual  conditions,   tei    r>  and  result*  aat  fort*  in 
the  decree,  and  tnat  *upon  the  expiratioe  of  fifteen  ntonths 
after  the  date-  of  such  sale  if  the  premises  no  sold  shall  not 
be  redee^ad  according  to  1***,    the   defendant  ;ons 

claiming  under  thssi,  or  any  of  theci,   since  the  aoaaanaaaWBt 
of  thia   suit,    8fesj&3    be  forever  barred  and  forecloued  of  and 
froG*  all   right  and  equity  of  redemption  or  slain  in  and  to 
said  preraiaes  or  any  }  art  f." 


i  retoona  urged  by  the  oppeUant,   .  ucob  <J, 
£*»•*■   fo*  the  r«veml  of  was  deeree  are  that  there  is  a 
defeat  of  parties  in   the  cnuoe  in   which  it  was  rendered;    that 
UM    cnuse   should  not  have  been  referred  te  e  ifaater  in  Qhaa* 
cery;    that  the  batter's  Beta  tad  report  were  oaauthorieed)  aad 
unjustified  in  law;    that   the  fees   shar&ed   by  hifl  ULoeed 

v»ere  illegal;    that  hit  report  should  net  hart  bew    eonfj 
that  tne  truot  deed  foreclosed  eat  net  eonneeted    -it',  the 
notes  de«crioed  in  the  decree  which  the  Court  found  it  eat 
given  to  secure;   ana  that  the  contract   as  a     art  the 

trust  deed  wet   -- 

a&ount  found  due  by   the  i  curt  eas  -       law  not, 

duo. 

.€  shall    take  up   -  scree 

it  Retailed   li  :der  In  ones'   thee. 

octet  iaro  eel  nott  for 

dated  Julj    SO,  1905,  ...  rite  rive  years  after  date  to  the 

order  si    the  makers, and   tei    i   t    tj»t  notes  (hereinafter  also  more 

fcrtieulerly  demerit*    .  the  sun  of  $105, due  at  intervals 

01    »i*    umtht  during  thi    fire  years,   all    aisled  and  endorsed  in 
bi..nk  ,   ■  .     re  tor  tad  Jacob  Brejtor«    the  trust  aeedin 

aueetion,  of  the  ewe  date,  vac  signed  and  acknowledge  by  the 
eeae  persons  end  mi.  to  Loait  Rsthje  In  trust  te  secure  oertaAA 
d,  »rlaed  nates,      .  I   provisions  of  sue*  truat  dee* 

that  ths  legal  holder  of  taid  notes  aigat  fereeiese  the  told 
A  »f   trust  in  oaee  of  default  t»  the  aaaaer  ©revidea  by 
..>;i,  .  *en  in  the  seMse  thSwe  uader  date 

of  April  ltt,  1908,  An-      .     -    ireaef   [4a  a**  •»  :-     ■-   aua 
r  busband)  executed  a  earreatai  dees  ei    the 
.       ,     reee.    ire  or.  reeitia,    it  tt  he  -for  and 
m  eostidaraUea  of  the  tore  a*  *•■  I  *»•  r«»  *~* 


*u 


/ 

Bremeri  sagr  h.-shnnd,  mid  other  gaiMt,  valued  ^oic;   ?:.nd  sufficient 
aenaideratieai    utd  the    fU  "ther  buh   of  ana  dollar  in  hand  |»aid*{ 

that   aaid   ^:>d  i«ib  gokneat edged  bv  bath  parties   60    A  ■■  i  I  i.    lath 
BJtd   recorded  en   April    &Otha    IW  l«    Ml  I     •   At   on    ftpril   19,    19 
I  B-      .    .        tap  died   intestate^   leaving  her  surviving  Jacob 
I  ,   her  husfen&d«   and  Katharine  leok  Mid  Julii  rher« 

her  Si stars <   hi  r  only   heirs   ft    Irm  and  aexi    cf  kin. 

fan  bill  in  sheaeerv  or  ehieh  this  deerss  of  for«» 
closure  e&s  catered  ^na  filed  .'Miy  2C ,   i$l£,    and  »r- 

14  defendant  Jaoeto  Breaeri   Helen   Bremer   (tha  arsaeat  vifa  of 
Jacob  Brsater)*    Pred  ■::.   oxen  sad    3avid  ilngre*.      It  contained  an 


allegation  that  the  grantors  in  the   trust  teaveyed 

thai*  equity  of  redemption  to  £aeoe  Bremer  and  that  ha  wu  in 
potJOGOsion   of   Bald  prealaBB(    vr- ■    that      alau    ^(".^r,    Pred  C« 
Die*   (a  holder  of  a  oerti fiesta   »f  sals  trade*  the  foraoloeure 
of  a  sufeseauently  reeordad  ancumb ranee) ,   and  David  J  ingree« 
bad  or  elalmea1  to  have  bom  Interest  in  said  tas  as  judg* 

seat  creditors  a*  otherwise ^   "whio     Intereeti   if         -      lerued 
sub  aaueat  to  the  lien  at  aaid  tn-st  '?aed  and  ara  subjeot 
thereto",,/  ':  rust  daad  assures  fche  notes 

terihed  in  the  ^pwe  (»«  we  held   It  dees)i   we  see  nc    defeat 
af  parties  to  tha  bill   under  theaa  fnoie.  Ion  of 

all  ant,   Jacob  '  rr-'^r,    is   that   the  heirs  or  represent** 
tivas  of  Anna  B<     .   I Ironies  should  have  been  aada  parties,      Ni 
tjo  not  think  uo.     it  eertnlnly  doea  not.  lie  la  tha  mouth  of 
the  appellant  to  say  bo*     Re  signed  tha  notes  and  received  the 
meaey/(  Besides  signing  the  trust  deed.     Re  took  the  warranty 
deed  ft  ta     .  ■..   ;  ramer*  reeerdsd  It  and  teak  ax 

possession  af  the  property.     Ha  ft  ken"  on  diraot  aa     Lm  - 

tleai     "That    3  uad  was  her"   (t.  a*  teina     .     .     re  ar'aj  "sole 
separata  property  up  to  the  ifers  her  death  -  on  the 


- 


day  before  i.*r  death  oto«  exaouted  tba  &#*&<   the  j pen-d  of      ich 
has  bean  off '.rid  in   evidence.      I  ;     fcc    bba   day   before  her  death 
I  feed  a  rig]         '      ewu*  and  OMfcaateud  in   those  land*,    and   »he 
fcfea  foe*;    and  on  er«ti6»«ae&alfifttiafl  -   "Be.  to   the  da."  before  her 
deat;  ,    »hieh   has  April    3  8,   19..  r,    ?he   ras   uiMc  OURUZ  of    the  prop- 
erty here  In  question,  and  on   that  data  the  executed  the  deed 
jointly     ,itii  ?!'.«   tsonvcvifii |    the    praetiaea   1      M   -  i  I  ty 

'.* 

If  the  heira  oi   representatives  cf  Anna    •„ 
Breeejr  .  interest  in  these  proeeedlsga  by  ignoring  «ti  ieJa 

J&0  euld   be    la  ^r.y  way  injured,  cicr<lly 

ineeneeivubla  by  ue«  be  uight  have  brought  theei  Is  by  areas -felll* 
?h«~   defendant  further,   he  ;ever,    raises   the  point   that  two   de« 
fondants,  8*1  en  Ettraaer  and  Fred  d.     icn,    -.ore  personally 
served   with  sur^c-na,   but   aura  not  defaulted  before   reference 
to   the   Rotate*  or  until   the  dooree    (vrhioh  take*  the  bill  as 
confessed  against  them),   and  that   the  other  def  emumt ,    ;  avid 
timbre?.,   tms  not   served  and   nw$r  appeared. 

The  contention  of  the  defendant  concerning  this 
the  proceedings  before  the  faster  were  invalidated  by 
it.      fa  do   out  Mount  to   this.        '.'he  three  parties  named  vera 
made  defendants  under  a  general   allegation  of  a   supposed  Out 
inferior  interest*      lingree  was  not   served  and  never  wa  a 
real   party  to   the  litigation,,     Xhe  decree  doos  not   run  apainst 
hire  fta&f   like  any  one  else  in  the   auv3.il  eho  night  have  on  in- 
terest  and   She   waa   not  usde   ft  party  «    he   it    not   affected  nor 
fereoloaad  by   it.         It   VOUld  have  been  i.iore   regular   be   default 
Helen  Brewer  anal    den  before  raft  renca;  but  the  bill  was  finally 
j  ro   eonfaaao  against   thee,  and  they  have  made  no  appearance 
V    tne  bill   rtGV  are  they  feat*  complaining.      It   la  o;>ly   they   aba 

Uf  event   could  do   so.        I  he   irregularity   doaa  not   injure   the 


ellaat  either  in   r«anect   to   the*  Kutlf*!  rulings  or   coata 
or  to   any  other  point,   and    I  -   li    avidei  !    that  en  ,  ireater 

nr.u  ■  if n  do  met   consider  It  injures   I 

aol  v.    Kaaej«    .1.37    111,,    48S  p« 
•     .  til.  i    iB°« 

.!•    contention  that  the  oausi         i         ot  bare 
beer,    referred    to   a  I  i  ster   ir;   Chancer?    *tfl    toko  pro©**   there- 
in an     to  re  Baa»«!    '     ;ether  •  -•  kb  hi  a  findings  there* 
*•?'.; :-t".   and  that  the  "reference  la  veld*,   is  baae&f 
m-j  <yp  an   ■          •       fche  argument,   on   the  position   6  i  ut«?r 

1-;    ■'.•; . '■iCivry    iii    g    tti»laterla3     Office*    Merely*    '■  Lxth 

i   >f  the  ;       ttoti  re  In     ^    ■  - ' -v  ,    ?fcieh     aya 

Viwv  shall   hntre  authority  "to   eerfeCSl  all  duties  which  ae* 
carding   to   the  iawa  of    this   State  and   the  practice  of   the 
Courts  of  Chancery  appertain  to   the  office*,  m4   the     hirty* 
ninth  (section  of  the  Chancer?   Act,    ehloh   eaya   that   "tar.  Court 
way  ki  fault  or  iaaua  joined  rel  eauee   ;  atajr 

in  chancery     ■     ■     to  lake  ana  report  evidence  with  or  with* 
out  bit  siene  thereupon*,   cannot  r  *ke  a  judicial  ca«. 

fa  ooo  nothing  erroneous  in  the  reference,  cer* 
If  nothing  of  ehiah  this  a  nt  can  oi      Lain,  -  -'o 

*»«  ti«<»  anything  illegal   or  unconstitutional  in  praatiea 

LI owed  in  thla  ease,  oi  referring  the  eauae  be*  to 

evidence  end  report  ooncluaiona,     fhe  Chancellor  was  not 
bound  to  follow  the  ooBolueiona  of  the     eater*     ma  report 
vm»  for  hit  eealatanoe*     ofejeetiosa    «?ro  filed  to  it  before 

i  feer  ead  ware  overruled  by  bin  and  wire  after  ) lowed 

md     aa  the  ft*e«ptle**s  of  Mm   appellant  before  the 
court.     The  procedare  s^ems  to  as  justified  and  ref»lar# 

But  it  la  ained  that  the  •findinga*   ehiah 

the  order  of  referenda  iaetraated   the        iter  to   report  were 


only  the   *ultiioata  facts"    and   that  he  went   beyond   thia   -   "gSefS 
advice"    to    the   Court,    ana   ia   fcntitled,    thnrafora*    to  no   fees, 
.ve  see  no  ?A<-rit  in   tnis  contention,  nor  In   the  uaiui  anas, 

fcio  tall  not  particularise,  relating  bo  tha  various 

amount  a  which  esads  up  tha  allowance  to  the  master  of     oj  ,     uich 
tha  Court  aaade,   and  the  #&/0  ox   solicitor's  fees  and    .  .i4,oX- 
abstract  charge (   if.  t&roi    si    the  addition  of  whleft  to   the 
aaaunf  found  atherwi6fc  cat    t*;e   complainant  tne  hstate?  rc- 

arted,       tee  appellant  eoaplalne    that  tha   taatei    did  aot  re- 
port  the  documentary  evidence^     ..-c  do  not  find  tha  e. 
wall   founded,     fhs  report  filed  ■  r,v  b,  1913 (  e&praealy  recites 

..   .;.;:.  y     taken    frlj^    tut    ££^£££3,    A  B    FOtU 

a    p    ft      I    -We   report.      It   was  not   until    fch«    arui^i 
entered  •  ily      ,    I  viv,   that  the  complainant* a  exhibits,     ere 
withdrawn  t c^n  the   court,    as  appears     by  an  ox-der  of   court   en- 
tered on  that  day,   whoa,  aa  it  appeared,  a  oortificats  of  evl* 
ce  containing  eopiea  of  thea,   together  with  the  defendant* a 
original    exhibita,   was  algned  and  filed*   which  oartlfioata  i» 
•afore  as  ty   e  ipul&tion*        If  it  was  not  in  tha  original  trans- 
cript oi'  the  record,   that  la  not  tha  fault  of  tha  Master* 

oontantion  that  the  truat  dead  fierealosad  was 
not  eaanaoted  with   :.ite  notea  described   in   tha  decree,    ahlch 
tha  Court  fauna  it  sue  given  to  eseara,  haa  boon  elaborately 
argued  before  us  uy  the  appellant  *  a  counsel,   but  can  be  briefly 
dia]  easel  of, 

Fhe  ouection  of  tha   idai  tity  of  tha  notes  produced 
by  tne  eoaplainaat  in  evidence  with  loose  described  in  lia    u^st 
de.ru,   aaa  ana  af  fact,     Despite    tha  variance  between   the  recital 
ef  tha   truat  dead  aa  ta   tha   place  uf  payment  ef  tha  notes  and 
eatuej  faat  ai  shows  by  tne  notes,  and  deepltc  tha  entirely 
.  terial  fact  OS  it   Mesas   te   ua,    that   tha  accelerating  clause 


OJ 


in   the   principal  note  v.jcu,    at  til  :.i    -,/...■   holder*        ta 

it  du«   &t  once   if  fouli  in   thi    interest  payments, 

was  net  repeated  in    t.  .-<••    recital!   oj"  the  trust  &eedt    fch«      *>.sjter 
..   Court   fou                  the        I  sd  were  lies* 

i 

.    I.  "/■;.  :'  - 

greater   ■■•■■■  •      ■     si  e^  evidence  if   tiiej 

nad  not. 

rhaps   ti  I  :  .  id  1  ell* 

sat  upon  his   •    eitien  ho  loon  or  >■ 

•   &i    the    brunt  .s   Li  turious  ana  that  no   auoJ     sua 

as  the  dooroo  finds  due  ...  refore  under  the  3         »f  tais 

State  &ue  to   the  c  -it.      fe  hi  ■■        .-•  .  us&ent  of 

■  ust  en  thi  on,  hut  e ! 

it  ie  fallacious.     The  oaly  etat  n 

at   into:  tb- 

ga-ting  $10 IK-  wore  Lth  62      principal  notO| 

b  he  ooi  ate 

end  inde]  ftblig  tions  given  in  .    .on  aeipal 

net:.  b       Bremer,  1  hat  by 

ing"  c  ftot  ■  note     «as 

b  Ifts  in  lei  I       on  the  J 

Tan    ■  -st  faile  ii  ..■■..  e  in- 

ternet notes  In  question  were  not  g  ,  in* 

eat  obligations  in    .<.-.    t<    ••■  old 

>rtant,     They  could  not  be  a  r  1  ds 

of  any  person  not  an  innoeent  holder  for  value   eithout  notice; 
their  tense  ore  ouch  that   there  could  he ,   in  ..-ion, 

lder  conceivable  who   sou]  to  be  t  t  of 

era  interest  notes  and  not  put*  there* 
fore,    on   inquiry  r>.s  to     whether    the  principal   note,    ehioh  was 


0*refu£ljj    u»4  in  dat&iH   deaoribad  la  feheta*  mta  still    out  stand* 
in£  or  fa  id« 

uui   ftt    .  ■  ■  .  ,    the    -c,:  -  he 

prir       .    J         v.  .  <'.  ;i.ced   1  n    1 

or  trust  •    it;  real   eat  ate 

...j   of    i;hi  i  kind «    in   a  i      on*    i;:    such  loans*       '«   do  not 

...  ;  be  ]  ;f  eonce  '  1  c ■  <i" ,    .  Llee  a** 

preesee  it,    i...  ei  ,     .  ■  ■ , 

and   -.v     >iher  iti     bo  ::    fcai  th«    ...    rowex    t<     the  lond- 

er9  on  to  \  I  principal  note, 

fit  bout   oucii    B-n  effect  given 

st  usury  i 
actions i  .  ...  re  not 

i  j.  o-  at>]  o  arid  3  I    t  '■■  , 

.    ,      .    i  n  ■    ,    .       .  i  ,  than 

L  in        16  ■ ,  •  ■  ■>.   3  J  .-e,  and 

tnat  all  the  i-  -.    t  (totes 

o]  Led,  and  that  t  note  neu  ; 

..-  uly  30 1  j  -;  . 

I        ... 
ia  affirmed* 


. 
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LOUIS  8QWS33L,  i 

Appellee,  ) 

v  )     afi^al  from  m&mimi  c 

▼a-      \  )       / 

)  /       OF   C(-OK  CGUBTY, 

AXhL    I,   ASTfiffigbg,  }        / 

Appellant.  )      y 
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/ 

S&XfSmi  1KB  QZlMim  6         I      D        V. 

la  is  an  appeal  from  a  judgment  for    ,2,    o   en- 
tered by   the   superior  Court  of  Cook  Count,    or.  April  12,   1913, 
against   the    defendant  below   md   appellant  here.   Axel 
Anderson,   in  favor  of  Louis  .•  ohxser,   plaintiff  below  and  a  - 
pellee  here.      'he  judgment  was  entered  on  the  verdict  of  a 
jury  in  a  personal    injury  case. 

The  grounds  on   v?>;ich  M   are  asi-ted   to   reverse   the 
fttflgBOTit  are  - 

iz-st:        hat  the  declaration  does  not   state  a 
cause  of  action,   and   therefore  the  jttdgBWWt   should  have  been 
arrest ed?  --— ' ~~" 

Second:   '/fhat  the  verdict   is  against  the  w*ij  i.t 
of  the  eviden.ee,  inasamch  as  it  is  not  shown  that  the  fall 
of  the  frozen  sand  ^hich  bro&e  the  plaintiff's  leg  -  the  in- 
jury involved  in   the   suit  -  was  caused  by   the  &0&*  negligent 
or  otherwise,   of  the  appellant* 

dirdJ        hat  the  verdict   is  against  the  weight 


of   the   evidence  because    I  I  ,ht  of   the   evidence   snows 

contributory  negligence   at  least  m  rt  of   the  appellee. 

Fourth:    -  That   the   Court  erreo   in   consideration 
of   the  evidence  in   the   case   i  -  the  jary   as  fol- 

<7 


2 


"The  Court  instructs   the  jury   that   a  person    mao 
is   suffering    from  an  injury  is  only  required   to  use   reason- 
able  diligence  to   ei&ploy  a  physician  of  ordinary  skill  and 
experience  to   treat  nia,    and  thai    the  law  regards   the   injury, 
if  Mtjr*    resulting  froja   the  !  ista^es  of  a  physician,    if   there 
are  any  such  mistakes*   or  froai  the  failure  of   the  :  cans  em- 
ployed to  effect  a  cure,   as  a  part  of  the  ia:,ediate  and  di- 
rect  damages  flowing  froffi  the  original  injury. * 

Fifth:      That   the  verdict  and  j acumen t  were  ex- 
cessive for  the  injury  suffered. 

or  these  v  rious  reasons  it  in  maintained  by   the 
appellant   tnere  sms  error  in  not  instructing  the  jury  pmxnm&*> 
torily  for  defendant,   error  in  not  granting  a  new  trial  and 
error  in  not  arresting  judg&ent,   and  that   for  the  sa&e  reasons 
ire  should  tiov  reverse  tne  judgsent  of  the  superior  Court  mnd 
enter  judgment  here  for  the  arreliant, 

*e  do   not,    ifter  m   elimination  of   the   record, 
fina  ourselves  in  accord  «it&  the  various  positions  taken  by 
the  appellant  sxid  see  no   sufficient  ground  for  disturbing 
the  ju client. 

The  first  count  of   the  declaration  alleges  that 
the  plaintiff  on  a  eertain  day  mentioned  was  working  at  a 
certain  place  mentioned  beside  a  perpendicular  bank  of   sand, 

m   top  of  sij.ch  saa  a     frozen  crust,   and  was  in  the  e:cereise 
of  due  care  and  without  knowledge  of  the  danger  to  •sjhich  he 
was  exposed,   ami  that  the  defendant  was  s3.*e  working  by  said 
bank  and».<cnowingly,   intentionally,   carelessly,   negligently 
and  unlawfully"  caused  a  large  quantity  of   the  f rosen  top  to 
break  off   and  slide   dorm,   although  he  -well  knew  the  plaintiff** 
position  and  that  ho   was  is  a  pls.ee  of  danger  and  likely  to  be 
struck  by  the  sa^e,  and  tnat   the  ;,iaintiff  was  struck  and  in- 
jured by  the  same. 

We  think  this  e-uni  of   the  declaration  stated  a 
cause   of  action. 

*fc-ne  engaged  in   the  construction  of  a  building 
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certainly  owes  to  anotuer  engaged  in   the   Mttfl  work  and  exer- 
cising due  care  for  his  osn   safety  the  uuty  of  exercising 
care   to   do  his  work  in   such  a  way  us  not   to  negligently  in- 
jure the  other.8 

Flanigan     v.    ;ells  i^ros.   Company,   ^37    111.88, 
The   second  count  charges   the   sa/se   thiwgi  without 
stigaxatising  the  action  of   the   appellant   in  eau:>ing  the  crust 
to  fall, by  adverbs,   but  adding   tiuit  although  he  caused  the 
crust   tc   fall,   he    "carelessly,   negligently   and  unlawfully 
failed  to  notify  or  warn  tne  plaintiff  that   the  said  bank  v*as 
£oin£  to   cave  or   slide  off,    slthouga   ^/ell  fcnevizt£   the  plain- 
tiff's position  and   that  he   «as   in  a  place  of  danger  and 
likely  to  be   struck  by   the    oatae** 

The  criticism  of  this  count  is  that   there  is  no 
charge   tnat   it  «sa  the   duty  of  appellant  to  vaam  appellee. 
The  facts  are   stated  and   the  duty  is  an   inference.       <e   think 
one  of  the  counts  wust  be  good.      If  the  appellant,  knowing 
that   t&e   appellee    aas   in  a  place  of   danger  and  likely  to  be 
struck  fey  the  falling  crust,    if  it  fell,    either  negli gently 
caused  it    to   fall,   or  necessarily  and  properly   caused  it  to 
fall    sitiiout   warning  the  aptellee,    o&to   aid  not  icnow  of   the 
danger  and   >vas  hurt,  he   is  v-riina  facie  liable  in  our   opinion. 

The  next  two  reasons  put  forward  as  ground  for 
our  setting  aside  the  verdict  of   the  jury   relate  tc  kigfct 

of   the  evidence.      Beta  the  questions  of  tne   defendant's  negli- 
gence and  of    the  plaintiff's   contributory  &&gli   cr.ee  v.ere  pri- 
marily for  the  jury,   and  tshile  the  Court  below,  (on  the  ©otion 
for  a  new  trial)    and  this  Court,  have  the  duty  of  »eig;  ing 
the  evidence,   the  verdict  mist  be  clearly  inconsistent  vath 
the  preponderance:  of  it  to  justify  interference,     on  the 
evidence   this  ense  ^as  a  close  one,  but  exeala&tloa  of   it   with- 
out  the-   Kdvanta     ,  -   sugieats,   of  the   " indications 
and  deraonstrations*   of    tue   witnesses  causes  us  to   this*  that 
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the  Jury  isight  justifiably  believe  ff*oa  it  that  the  plaintiff 
was  in   the  exercise  of   due  care  and  justifiably  ignorant 
that  the  work  on  the  other  ^ide  of  the  bank  by  another  con- 
tractor's sen  had  tseem  going     n   in  the   particular  manner  it 
had»    that    the  defendant's  s^tliod  of  carrying  on   the  ^ork  on 
nis   aide  of   the  bank  was  not  ■   safe   or  careful   one;    that  it 
might  \.are  been  isade   so;    that  he  had  reason   to   think  it  was 
dangerous  to  men  on  both  ^ides  and  particularly  to   those  on 
the   eastern   side  ..where   tie  overhang  and  the   condition  on   the 
western  side  were  muaiown,   and  that  he  did.  not  warn  the 
plaintiff  or   the  plaintiff's  fellow  workmen,    -ma  that   the 
work  on  the  western  side  caused,  the  fall  and  the  injury  under 
thooe  conditions,      if   the  jury  believed  in   this  combination 
of  circumstances   they    >ere   right   in   their  verdict,  e   do 

not   feel   that  we  ougut    to   disturb  it  on   the  facts. 

The  instruction   complained  of   is  not   erroneous. 
The  tendency  of  the  •xwaa*&XSa&i nation  of   :Jr,  Lo'ire^or  jus- 
tified it,  &n  the  ground  that  it  had  been  suggested  before 
the  jury    that  ■   trenuaent   of   the  leg  isuot  have  been  un- 

skilful or  raistaken.      It   states  the  law, 

Chicago  City  P.ailsr&y  Co.   v.    d&xby,    213 
111.   274. 

-Me  do  not   think   that   to   render   the   instruct ion 
proper  it   i?as  necessary  to   siiow   tr.at  a  doctor  sag  had  been 
practicing   twenty-six  years  had  est  ecial   experience  in   setting 
broken  legs,  Bor  do   9M   think  the  judgaumt   excessive  for 

the  injury  sustained  and  the   results  proven, 

'Ihe  judgment  of    the  Superior  Court  is  affii'^ed. 
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a22i,i'  tmm  of  3pki  oo*B  v. 


This  appeal   la  froa  a  ,jud6?«ent  of  tlM  circuit 
Court  of  oook  County  In  favor  of  one  Charles   j'Tee^an,   vmo  T/aa 
plaintiff  below  and  its  appellee  here,  against  the  .?Jew  Illinois 
Athletic  Club,   \mioh  vras  defendant  below  and  la  ay-pellant  here* 
?he  judgment,   w-leh  is  for  $$*&*&*   ^a®  rendered  on   the  verdict 
of  a  Jury  in  a  personal  injury  case,  brought  by  the  plaintiff, 
for  an  accident  whicts  i»  thus  described  in  one  of   the  counts 
of  his  declaration,,  purely  fonsol  parts  doing  omitted  and  re* 
placed  by  asterisks: 

"The  plaintiff     *     3*?taafea*  15,  1311,      »  *  was  in 
the  eisployjaent  of  the  defendant  in  a  certain  building  at     » 
:':.icago     •      IBSA  in  pursuance  of  niS  said  employment  v»::.s     * 
engaged  in  painting  certain  parts  of  the  interior  of   ti&id 
building  and     *   *     the  defendant  by     •     a  certain  other  ser- 
vant    *     who  was     *     plaintiff's  fore&an  c^rid  on  bea&lf  of   the 
defendant  in  change  and  control  of  the  plaintiff  in  plaintiff *s 
certain  eKplayiaorit  ordered  and   directed  the  plaintiff  to   ■  * 
paint  a  certain  portion  of  the  inside  of  said  building  which 
*'      MM     *      nigh  above   the  floor;    tuat  aa   the  defendant   then 
and  there  well  knew,   th«  floor  tm-?re  under  said  *   portion 
of  the  iaalda  of  said  building  was  hard  Mid   aiippory  so    t&afc 
*   *     it  was  dangerous  for  a  person  to  aaoemi  a  ladder   to  a 
point  necessary  to  roach  said     *     portion  ■'*<.■'.   there 

at and  on   said  ladder  and   paint, in   that     *      said  ladder  was 
liable  while  a  person  was     *      atanding  on   fcfea   MOBS  tc  p   int 
to  slip  and  fall; 

Kotwithstanuinp,   the   def en dfti it  negligently  and 
carelessly  ordered     *   *     the  plaintiff  in  diaahaggfl  of  plain- 
tiff Ja  outies  as  defendant's  employ a     *      to  ascend  a  «      lad* 
der  to   said  last  mentioned  point     •   *   and  at  that  point  to 
stand  u*o«   said     ■   *  ladder  and  pnint,      ■      !  be  p.'!  alnfciftf  * 
protested      to   defendant  arid    otated  to   defendant   t..at   tne 
defendant   should     >     for  Uta  purine  nfoiMHta&d  pxnvld*  ooaf#old. 
ing,    but    <      the   defendant   by  and   through   I  Kid     •     foreman 
stated  and   promised  to   the  plaintiff    Uftat   if    the  plaintiff 
would  ascend   the     »     laouer  and     «      tnere  rst, 


the   defendant  by  and  through  said  foreman  -^ould  otand  by  and 
exercise  reasonable  care  to  do  ond  be   r*«ndy  to  do  %-vei-y i^ing 
necessary  to  prevent  or   atop  said  ladder  fro®  clipping  and 
throwing  the  plaintiff  to  Usui  floor     *      and  in  pursuance  of 
said     *     order  and  in  reliance  on  said     *     pro^iae,    the 
plaintiff  in  pursuance  of  plaintiff's  said  employment  and 
without  any  negligence  on  the  part  of  the  plaintiff  eniata 
proximately  contributed   to    Use  happening  hereinafter  com- 
plained Of |   ascended  said  *  ladoer  to    said   *   point   unci  at 
that  point  stood  on  said  *  ladder  to  paint,   but  the  >d®feua- 
ant     *   *  while  the  plaintiff  *  w  9  *   standing  on  said  l&uoor 
pain  ting,  negligently  and  careleeoly  failed  and  emitted  to 
etend  by  and  exercise  reasonable  care  to  do  sad  be  ready 
to  do   everything  necessary   to   j revent  or  stop  said  *   lrduer 
from  *   slipping  and  throwing  the  plaintiff   to   the  floor  »  and 
s   failed  tad  emitted  to  exercise  reasonable  care  to  prevent 
or  stop  said  ladder  *  froxs  the*,  end    there  Slipping  and  throw* 
ing  the  plaintiff  to  the  floor,   end  ■  by  neens  of  the  ytenitll 
******   the  foot  of  said  •  ladder  ■lipped  on  the  floor  end 
*   said  ladder  fell    and  *    the  plaintiff  was  *    thrown   to   the 
floor   *   *  *    .* 

e   think   the   evidence  strongly   tended   to  prove 

theee  material   allegations  of   the  declaration. 

There  iu  a  long  record  in  the  cause  ;md  it  has 
been  very  elaborately  and  aoly  argued  by  both  sides  of  the 
controversy,  but  the  facts  ore  few  and   wimple, 

the  '  laintif f   n&s>  88  years  old  end  Reel  been  for 
many  years  a  painter  and  decorator,     he  had  been  eerklttg  at  ids 
trade  under  the  caploy;v;erit  of  the  defendant  painting  and  deco- 
rating the   club  house  for  about   two  laonths  previous   to    (fef  ac- 
cident.    For  neat  of  that  time  John  Jennings  had  been  feranafl 
of  the  painters,    so   introduced  to   the  appellee  by   tiie  general 
sanager  of  the  club. 

The  appeii  ee*s  etatnaent  of  the  nana  leane"  te  us, 
on  an  examination  of   the    recor-j,    to   contain  nothing   that   the 
jury,    |n   the  light  of   their  verdict,   cannot  be  considered  to 
have  justifiably  believed,   although  it  it  in  conflict  in  la* 
portant  particulars  tlth   aorae  of  Jennings'    testimony  intro- 
duced by   the  defendant,        ft  snail   therefore  substantially 
adopt  it  herein   in   reciting    the  f'Cts. 

The  oay  before  the  accident   ftpiieiMMi  and  other 


pointers  were  wording  under  Jennings  in  tne  swishing  pool  in 
the  basement  of  tae  Club  house. 

During  the  forenoon  of  September  IS,  193.1,  Freeiaan 
and  another  painter  were  directed  to  go  to  the  gymnasium  on  the 
top  floor  of  the  Club  house.  7h®rQ   Jennings  ordered  the  two 
aen  to  clean  the  nort.i  and  *»ast  ./alls  of  the  gymnasium  if  pos- 
sible  and  if  they  couldn't  be  cleaned  to  wash  and  calcimine 
them,  The  gyj»nuaiuft  is  800  ;©et  long  and  40  feet  wide.   It  is 
thirty  feet  high  at  the  east  wall  and  of  that  height  for  tana  fefet 
west,  i^roa  that  point  west  it  is  80  feet  high. 

Freeman  asked  Jennings  for  a  scaffold  erith  vmich 
to  do  the  viork.  Jennings  went  down  atairs  to  aee  the  *:anager 
and  brought  back  an  eighteen  foot  ladder*   it  was  an  old  lad- 
der, one-half  of  one  of  the  legs  being  broken  off  for  about 
four  and  a  half  inches,  tfTIWIIUIIl  naked  Jennings  if  he  could 
not  got  a  better  ladder  and  Jennings  said  there  was  no  other 
ladder,  he  further  said,  "You  know  tfeftf  tool:  the  scaffold 
away  -  tncxv   ia  two  scaffolds  taieu  uny  fro?^  the  club  by  the 
Company.  The  Manager  claimed  he  could  not  afford  to  held  the 
scaffold  any  longer.   H  Bttot  finish  the  work  with  the  kind 
of  tools  we  hftVfl   ot."   Freeisan  told  penning u  that  if  he 
(Jennings)  would  hold  the  &fkdd*f  it  would  be  possible  to  do 
Mm  cleaning,  although  not  possible  to  do  :my   ceiling  work. 
Jennings  held  the  ladder  and  Vrmmam   went  up  on  it.  Jennings 
held  the  ladder  while  Freeman  was  standing  on  it  wmA   working 
on  tne  north  aide  wall  for  an  hour  ana  a  halt   before  noon. 
>here  was  a  hardwooo  floor  la  the  gytanasium  imtfhTiT  with  aoop 
every  morning. 

At  noon  i-'reetsan  and  hi  a  companion  losong  went  to 
luncueon  ana  returned  to  their  work  at  lii.Si;,  >him  they  ca&e 
back  they  found  alx  en  playing  hand  ball  ttiunta   they  had  been 
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working.        These  -Tien  told  them,    "You  can't  finish   tha  north 
side   trail,    you  go   on   the   eaat    Bid©.*1      Jennings   then   took   them 
over  to   the  east  rail    and  attaahad  a  twelve  foot  laddat  to  the 
top  of  the  eighteen  foot  ladder  s.na  said  to  plaintiff ,   *Char» 
lsy#   iou  go   and  see  what  }-ou  car.  do;    1   wlU    hole    the  ladder  for 
you,"     fha  plaintiff  rep';i<*d,    *lf  you  hold  it,   you    vwe  to  nold 
it  vnth   both  hand!  or  call    somebody,    beoauee   the  floor  is  aw- 
fully slippery*  ■  plaiatiJ  at  it  eeu&d  be 
possible   to  aal3    a  aoaard    -  <    t  Mi   fl  »©*  t>   hold  the  ladder <     Jen- 
nind*f  replied  fchat  he  hud  orders  to  the  con1  that  he 
coul<1  sot  put  ;iaiis   in   fche   floor,      fhen    %  .-■•            Rtiff   told  hist* 
"if  you  hold  the  ladder  I   *ill    go  up.      If  you  don't  hold  it, 
it   ia   io.  ouaihle    to   finish    the   *0*k**      Joinings  replied*    "Don't 
you  worry,    I  a:,  watoning  y  u.*      Mi   this  Freeman  -rent  up  the  lad- 
der twenty- two   foot   or  Bore   and  worked  or   ehat   the   painters 
called  '-a  utreteh*  for  a  quarter  of  an  hour,  Jennings  meamrh  fe 
holding   the  ladder.     Preeman   then  aaac   deen  the  ladder  and 
moved  it.   to  another  "stretch'*   along  the   saw*  imll ,     again  he 
told  jreaniaga  lo  bold  the  l:        r  aa  fast  si  eoeaible-  "to  put 
botn  his  feet  egainat   the  iega  and  bold   it  with  both  baud*** 
Before  he  went  on   to    lbs   twelve   foot   ladder  at   the   top  he 
called  down,    w:.r.   Jennings,    vr.-    floor   it;  awful  i.v    olij-iry. 
You  had  better  see  that  you  eat)  bold  it.»     Jennings  replied, 
"i  will   hold  the  ladder,    don't   you  worry,"       'reer.un   for  a  few 
ijiinut^s,   he   says  "a  aintttO  er  t^c" ,    "duated  off*,    abea   the 
ladder  slipped  -  slid  on   i            »ef  -  and  fell    and   -reeman  eeaittg 
to  the  floor  ana  aorioaelj  injared  and  oaaaas  unoonooiotta,     ?ea* 
Binge-,  she  had  been  bo             UM  ladder  alth  en«  band  and  nia 
two   feet,   had  walked  away  fro;;,   il    ■ithettt   earning*,    ami    thla  re* 
ault  had  followed.     jfeaningi  or.   seeing   the   ladder  slide   turned 
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back  and  tried  to  grab  it,   but  v*aa  too  late. 

The  importance  of  rauci.  of   ths   elaborate  argute nte 
on  each   aide  in   tnie  appeal    iw  eliminated  feji    fcfon    i ■  i  :>   fe&ttt   «re 
take  of   the  legel  bearing  bm  facts,     Thoae  EUPgusa«nt«  turn 

largely  on  the  doctrine  concerning  the  neglh  o:.c:o  of  fallow 
servants  and  the  dual   capacity  in  yndah  &  foreman  usay   ea&e%£fte« 
act, 

regard  the   situation  here  presented,    tio-'/cvor, 
ns  one  relating  to    the  non-del «gahio  duty  of  an  employer  to 
uoC-  reASonable   care   to   furniah  his  employee  a  safe  nluce  to 
work.        An  "asau:  plion  of    risk"  by  the   yervant  may  la   HOBS 
C'ioea  be  a  defense  oven  a&tere   the  saaator'e  duty  in  U  ;<rd 

has  been  BSgleeteAj   but   the  doctrine  of   ".^wllovr  uerv'.snt*   or 
"Cos*,,  on   .^uployment*'  brio  rioi  in,;  bo  do   with  it, 

in   thio  case    the-  plaintiff   did  not   assume    the 

risk  of  an  unsafe   plage   to    verfe*      Be  pretested   tfcs      b        ..old 

not  vmrh  on   the  lndder  ttnleftS  and  until    it   »«»  made  safe  by 
fast 

ita  being  held  at  its  feet,  epioyer  throtM  h  tne  f<  n  - 

can  ed  to  so  it  safe,  and  did  so  for  awhile,     As 

long  aa  ■      ..         .  &  i&ddsr  it  erne  a  reasa  i  tb3     safi  p3  ■  ee  to 

:,  or  at  ieutat  UftO  or  had  used   re  J  e  care   to  make 

it  se«       'fin   plaintiff  waa  on  the  ladder  and  bad  no  notice 
{as  ?<?e  think  tne  Jury  «0ft  justified  in  belle  VliSgj    that     t  was 
to  cease  to   be  a  safe  pins©  by   the   I  L  l-hora^al  of  the   suppert* 
He  therefore  assumed  no   riak.      >.he  egspieyOft    uhen   the  foreman 
left  the  leader,   senses'  to  perf  or:,.  >.i-   .a<ty  sad  is  liable  for 
the  result,      we  cannot   noU  the  foreman    Wa  '  re* 

oentativc,   psrfeiosiag  the  SMUtter'a   duty*   when  lie   proaieed  to 
hold  the  ladder  end  f&liS  he   SOS  fe  IdiAf   it,    and  a  "fellow 
servant",  f  oe  neglect   the  naater  la  not  liable.   Shea 

ne   Saosed   to   bold  it  mi^i   SOlfeed  a^ay# 


e  do  not  think  that  any  discussion  or  citation  of 
aut-iorities  on  this  point  would  make  our  position  clearer. 

our  view  also  rentiers  unnecessary  any  discussion 
iff  the  alleged  errors  in  the  divine  of  certain  instructions 
and  the  refusal  to  give  others  on  the  question  of  assumed  risk 
and  felloe  servant. 

wo  do  not  think  there  'aas  reversible  error  in  the 
instructions  given  or  tnet  Uiose  refused  s?ere  applicable  to 
%b&M   case. 

1'here  was  no  error  in  ad-.iiL.tini,  or  excluding  evi- 
uenee,  i-.  oar  opinio:;,  shiei)  WH&d  warrant  reversal,   .or  do 
we  3ee  anything  in  trie  conduct  or  lan&-ua«-:ft  of  counsel  for  the 
plaintiff  in   the  rataer  heated  atmosphere  of  the  trial  uit>t 
calls  for  action  or  particular  reia&rk  on   our  part. 

i'vut  after  very  careful  mux   att«mtiv«  con  si  aera- 
tion and  comparison  of  the  evidence  in  relation  to  the  injuries 
suffered  by  the  plaintiff,  we  sure  unable  to  resist  the  conclu* 
»1<M  that  the  damages  assessed  by  the  jury  wore  excessive,  '.n 
condition  thai  the  piai;-;cif.  w&fe&ia  ten  uays  remits  one  thousand 
aoljars  of  the  taree  thousand  dollars  for  vhieh  t.he  judj/ruent  was 
given  iuid   interest  upon  the  said  one  tuousand  dolisr*;  from  Uie 
tela  of  the  jud^eni,  the  juu^-aent  will  be  affirmed  for  ihe  re* 
sainder.  otherwise  the  juu,gacnt  will  be  reversed  and  xne   cause 
remanded* 

a$  rtitw; 

01  - 
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and   aUGl 
S , 

v        defendants  in  Brrjfr, 

\  i    ERROR  TO  MOJ 

*»«  ) 

\  }  tCACO. 

v,    a  cor-  } 

ttj         ,      BIS         -.     I   .    I-rlJ.XI  .,  ,  J 

5      il^intiffs   in   Rrrar.  }  _ 

IRQ  T  A    5>  Ql 

deft  n«                  •      ro-:.-:  ,    -'  u- 
SI,   :.9il,   delivered  to  plaintiffs  Ripley  and  Hult&an,   in 

~v,f.  oj'  previous  vernal  negotiations  bc1  arties 
oeadueted  for  3?i.i<-        i    is       oaxpany   &j      .    /.   Philip  ■,         teed 

conveying    to        em  If         tee  of   land   in   fexaa   at    t  e   of 
'    ;     ,      |36C    of   shicb   was  paid   in   caal 

-    <•            ^n  foir   the  re.-  aindex   of    ■    ■     .     -  ..    by 
1    •               'iffs,   •  ■     ■      i            tfej             in       a 

el  aim                           .                •'  -           .; .                    tat  ;            .  ,    is 

.  -    si                                      at  -   |  ioved 

by   the   defei    suits  puttin  •■    -  L<    - 

b    rithin     S    lays,   aa<    '..                 ef<          !  if  ilia 

land  vat*  set  so  ir«:pr;vec,   fee   reti  "  to 

pi  a '  '     •;  i     :  I  G9     Htl      3 .     i         -  "  y  m  . ;  I  OS 

lefen  ianta. 

4-    Tlw   testia  >ny  ef  end  to 


prove   the   ease   so   staled,   "but  on   the   c       •,  —  ef- 

fect  that   the  buyers  of    th<    lands  is  the   motion  expeeted  to 

.  a  sell   for  irrigative  purposes  at   their       ■     ■     •  :      ej      aat 
sash  purehesex  Sft3   to  pay  in  advance   to  sards   t  of 

sinking   such  well   ,4.*..  per  acre  on   the  lead  bought  by  hist, 
the   remainder  of   the   expense   was  id  by   the  purchasers 


£££LJS3ft*      Haintiffs  advn;::ed  to     hilips        n .; t    ~nd   tools  from 
his  m.  receipt   for  said   aui»,    "to   apply  on  the  well    to  be    drilled 
on    ,ec,   iJo  uross   3   hanch,   b-:U  .    of   ««id  well    9.3d  outfit   to  be 
paid  vhen  well    it-,  completed",      this  receipt  was   giv  ;  uat 

51,   at   the   sfuse   tisM   the  de*  d   v?ea  delivered,  e     load   recites 

tiie   ter^s  01"  tne  puraoasa,   saknoalsdgss  the   receipt  of     'MK   ia 
aaoney  sad   thffSS  venaor's   lien  notes  for   ;  "l;4      eaeh,   r.nd  contains 
a  general   covenant  of   ^crr-nty. 

L  I-liilips  returned  to  the  plaintiffs  ■■::"■  ~. , 
giflo  to  luta  by  thes  to  pay  towards  ii;e  so  at  of  sinking  a 
well  J   sad  the  Questions  presented  for  decision  aire  j*o  to   the 

--  of  v lain tiffs  to   recover   tne  aid  it)  nrr^v,    sad  the 

rig&t  0  '  ef        •    ts  to    m^f.tvpr  under  their  cirri;?',  of  set   off 

the  as&rant  vue  on  the  note  of  piaisttiffs  for       -'     dae  at  the 
time     this  suit  vnn  e  • 

Aa  to   the  defendants*    elni'    of  ?:&■.  off  it   la  suf- 
ficient  to   sssy  that    ine  note      .;ou.r;  t   to  he   set   off   is  *\  ;.ote 
payable  to    "the  Cross   S  Faas&iag  Ce&psa^  or  order1*,    sad  io  not 
endorsed,      it   is   therefore  tin   individual    deaaad  of   the     arming 
gowpowy  sod  cannot  be   set  off  agaia$t  a  desaand  of   the  pl&ia* 
tiffs  agaiast  that  ■         feilips, 

driest     v.    Do4s«orth(    ^3o    hi  I.   613; 
■     v .      ..era,    16    hi    ,     -.B. 

, he  verbal   negotiations  or  agreenenta   did  not  be- 
eea\e  e  contract  until   the  dead  ass  delivered  and  tne  1  inn  ilium 
tion   fuz-ni  shad*        f   that   eeatraet  the    «pj    te      Utsssisseat   ia  the 
exchi.hve   evidence.  ro2      evidence #ftf  admissible,    ./ould 

shea  £    eevaaaat  nut   eh  pel*   against      encumbraaaoea,    bat  SB  af- 
firmative eovenant  to  improve  the  land  by  digging  a  vreil   thereon 
for  irrigation  and  to    refund   the  purchase  aoney  paid  if   the 
water  was  not  on  tiie  lead    .hthin  sixty   days. 


urn  agffSWBtnt  reii   d  on  dy   tiie   plaintiffs  was 
•    Ytruai    ;%  recent   antecetsent    to   or   ccnte /.poranecua   with   the 
written   contract   esteadiag  and  enlarging   its  pro  ,*iyior;3,    and 
therefore  eviaer.ce  of   suci;  ma  egreeaent  wao  iaadssissiale* 
An  ori  1   aroaiM  to   ii.  prowl  land  conveyed,    a:  (ie   by  the  grantor* 
to    the   g»  nteea  at   the    Base    t-iju**   end  ffesr  the   ea&g   considers-* 

s    Wife  deed,    where   such  deed  contains   cave  -ants  of  general 
■arrant?  4    wiX3    not    support   en   action,      ;o  nolo,  tent  an   sotion 
••9   be   supported  by    ittCJb  evidence  would  practically  dispense 
Kith   tii*it   sound   rule   oi    iae  eeassen  law,   whieh  finds  in   the 
wri.fc.ies  contract  tn.e  exclusive  and  edneiueive  ewideni  e  ef   the 
latest   and  egraenent   o-    £ne  parties,   ana  wiJJ    not   suffer   -such 
written   cor,ir-ict,   to   bo   varied   or  effected   ov   i  ry     •nt.c  .r -orRneotia 
i  -roi  e^greeaast*      The   evider.ee,    in   our  enlniea*   fails  tc    show 
-,,vvy  ii(j44   of   action   in    the   plaintiffs  agaiaet   the  defendant* 

Lthej    of    thea,      n:   the  judgment   wil'J    be  reversed  wits 
ji  i.t  ei   nil  capiat   and   for   the  c.ots  in   this  -cu-r    in 

dante     :  lost  the  plaintiffs, 

-     • 
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tUe    Court    find*   as   a  fact   that    the   evi(l«ne«   faila 
to    show  any   rlgtet   of  action  ia   the   plaintiffs   sgaiasrt   trie 
defendants. 


»ter  fferrn,    to,, 
428   -  196.11 


AjJtlrJi'f   KU-iAK, 


Appellee t 


ve. 


KKK    I    OH    COKPAin^, 

JOaii'Ji  UXK1CJI  raid  (MRltiE  ) 

I.U-.ICH,  I 

Appellants.  / 


•Uuic    3UJPJ  Ri<  . 
COOK   GOUJ 


89I.A.  306 


MB.  JUSTICE  1A££B  SBLi?lKKD  Tit:  O1H20S  0?  TKi  CGUKT, 


I  lain  tiff  Kozak  was  in  the  employ  of  Gerake  and 
Dorney,  who  had  contracted  with  a  railroad  company  to  clean, 
preparatory  to  dinting,  a  steel  mil  road  bridge  which  spanned 
the  intersection  of  Logan  Bottletoard  and  ./est em  Avenue.  lie 
stood  on  a  plank  supported  by  two  trestles  in  the  for.  of 
step  ladders,   "he  foot  of  one  of  the  itep  ladder!  or  trestles 
was  on  or  near  the  west  rail  of  a  surface  street  railway  in 
Western  Avenue,   Charles  ]  eters  was  driving  one  horse  hitched 
to  an  express  wagon  north  in  Be iters  Avenue  and  a  hub  of  his 
wagon  struck  one  of  the  trestles,  causing  the  scaffold  to 
fall,  nnd  thereby  tae  plaintiff  was  thrown  to  the  ground  and 
injured.   in  tort  for  negligence  brought  against  the  .extern 
Iron  Company,  Joseph  Ulrioh,  Carrie  I  lrich  and  ' .  erske  and  or- 
ney,   plaintiff  had  judgment  against  tne  iron  Company  and  .  oaeph 
and  Carrie  i  lrich,  to  reverse  eh  ion  they  prosecute  tenia  appeal* 

There  is  in  the  record  no  evidence  to  warrant  or 
sustain  the  finding  and  Judgment  Rgaiaet  the  teetern  iron 
Company.   The  evidence  tends  to  snow  that  tne  horse  and  wagon 
vera  owned  and  controlled  by  uarrie  Ulrica,  that  tne  driver 
was  employed  by  her, and  there  is  no  evidence  tending  to  3how 
that,  the  Veatern  Iron  Company  had  any  interest  in  or  exercised 
any  control  over  the  horse  or  wagon,  or  that  3  eters,  the  driver, 


■ 


. 

! 

I 

■  ■ 
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was  in  the  employ  of  the  Iron  Company,  or  that  the 
had  or   exercioed  any  oontrcl  over  him*    Ft  think  tht  Court 
errca  in  denying  the  notion  for  a   new  trial, on  the  ground 
thr.t  there  vao  no  (.vider.ee  to  warrant  a  verdict  against  the 
iron  Company.  Au  for  tuch  error  thi  judgment  eauet  br  reversed 
as  to  all  of  the  defendants,  it  is  unnecessary  to  consider  the 
question  whether  t^ere  w&e  eviience  to  warrant  a  verdict  against 
tht  otaer  defendants  who  v.erc  found  guilty  by  the  Jury, 

or  the  error  indicated  the  judfjiaerit  is  reversed 
and  the  cause  remanded. 

n  R3ED  AhD   RKMA3  ■  . 


4c7  s  ilm 
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il  .  .  .      ■  /  j 

...         .  EOS,    deceased./  } 

Oa  Appeal,  of  .:•'•'  '-..  I  .   .    :'    ]    ••■'    J  ) 

Appellant,  /  ) 

/  }    /*:■>:  AL    jj  :..lr    ,. 

T»,  /  ) 

/  ) 

a  :  ,  w.«  I    iKGsl  Ah.  ■ .     rtate  of  j 

...         .     tSL    deceased,    et   ?xl . ,  j 


Appellvea,  j 


-' 
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The  Ciroalt   Jourt  !  ay  o,   1913,    entered  an   order 
.i  suing   the  appeal   of   appellant  froa  an  order  of   the      rebate 
ourt   disal  lowing    and   die  -  ic.,ing  hi  a   elaia  against    the   estate 
of  his  father,   Jtt&aa      .   Jennings.     The  journal    kept  by  the 
clerk  refers  to  a  net  Ian  filed  by  appellant     ay  7,  1913,   to 
vacate   the  order  of     ay  3,   but  no   sush  aotian  He  found  in  the 
record.        Bay  37 »   a  da)    of   the  nest   tela  of    the   court,    an   order 
was  entered  in  the  cause,   that  the  rseord  be  aacnded  nmio  pro 
tunc   as  of  Kay  7   to    she*  a  motion  by  appellant    to   vacate   the 
order  it  ami  Being  the  appeal  and  for  leave  to   file  a  new 
peal    Bend,    end   that    aaeh  motion  f/ae  continued;    that    aueh  Mo- 
tion  *.¥»»   denied  and  an   appeal    to    the   (  ircuii      ourt   -.rayed   by 
appellant  and  allseed  on  hla  filing  a  bono. 

ne  bond  was  filed  and  a  nation    u.      ii    lee  the 
al   has  been   reserve':!   to    t;;e   hearing.         :(;      i  '■•   ty   ^reacted 
■  Bill    of   exceptions   and   Both    .-ere      -  By    the   Judge   aha 

entered  th§  order  of    ay  87 «     .t  does  net  appear  from  either 
bill    of  e-'ccentions  nor  la   the   Clerk**  record  that   any  evidence 
was  heard,    or   that   there   v»as   anything   before    the      curt   or;      ay 
27  ay  sft&iei    to  anvead  the  reeerd  of  the  preeedlttg  tern,      'he 
etate&ent  In  the  brief  of  ••       U    i  t    -         the  orda*  of     ay    .7 
containa  t:ie   statssauat   that   "the  Cenrt  having  consulted  the 
written  Nation   filed  wit      hi*     ay  7,    191S",    la   contradicted  by 


I, 

! 


the   record,    in    fclah   tr.e   «orda  emoted  are  not   found. 

iiecauue    tuere    IM  and   is  no  ninute,   rac;..oranda 
r      crr.orial   papers  of   the   C'lor     or  JuAgt   to   aoend  by,    the 
order  pur  port. in;;,   to   MktBd   tbfl   record  of  .ay  i}7  a-ust  be  held 
void,         'ithout    tttOh  ftm$ndat08t    the   record   ahov/s  no  ground 
for  the  allowance   rau    the     ay  ter.a  of   an  appeal    from  an  order 
;mde   at   the   April   teres,    and   the  appeal   will    be   ciia&iaaed. 
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H.  A.  FLECKLES,  for  the  use  of/  ) 

A.  C.  Greenbaum,  /  ) 

Defendant  in  Error,  } 

/  )  Error  to 

va.  /  )    Municipal  Court 

\  /  )  of  Chicago. 

GENERAL  FILM  COMPANY,  a  o6r-  ) 

poration,     \  '  /  ) 

Plaintiff  in  Error.  ) 


189I.A.  331 

MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  having  had  judgment  against  the  defendant,  the 
latter  filed  its  petition  to  vacate  the  same.  This  petition,  by 
order  of  the  court,  was  stricken  from  the  files.   By  this  writ 
of  error  defendant  seeks  tc  have  reviewed  the  original  judgment 
and  the  action  of  the  trial  judge  in  striking  the  petition. 

No  statement  of  facts,  stenographic  report  or  bill  of 
exceptions  was  tendered  or  presented  to  the  trial  court  to  pre- 
serve the  petition  to  vacate  the  judgment  of  the  Municipal  Court 
or  any  evidence  that  might  have  been  heard  by  the  court  in  con- 
sidering the  petition,  or  the  action  of  the  court  upon  the  peti- 
tion.  The  Supreme  Court  hae  frequently  said  that  motions  of  this 
character  do  not  become  a  part  of  the  record  unless  they  are  made 
so  by  bill  of  exceptions.   Snell  v.  Trustees,  58  111.  290;  Blair 
v.  Ray,  103  111.  615;  Jones  v.  Village  of  Milford,  208  111.  621. 
See  also  Christie  v.  Walker,  126  111.  App.  424,  ar.d  Kartenfeld  v. 
Klein  Co.,  107  111.  App.  88.   The  clerk  of  a  court  of  record  cannot 
make  a  written  motion  part  of  the  record  by  copying  it  into  the 
transcript.   Such  a  motion  can  only  be  made  a  part  of  the  record 
for  the  purpose  of  error  or  appeal  by  the  bill  of  exceptions.   Ra- 
deke  Brewing  Co.  v.  Granger,  1C1  111.  App.  599. 

A  nvmber  of  points  are  made  by  counsel  for  the  defendant 
claiming  that  certain  matters  are  not  in  accordance  with  the  re- 
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quireraente  of  the  rulea  of  the  Municipal  Court.  Under  the  de- 
cision ir.  ?ixby  v.    Chicago  City  Ry,  Co.,  36C  111.  478,  this  court 
cannot  judicially  know  what  these  rules  require.   Therefore  we 
are  rot  able  to  pass  judgment  upon  the  content ions  nade. 

As  there  is  nothing  properly  before  this  court  to  fur- 
nish any  basis  for  a  conclusion  adverse  to  the  proceedings  in  the 
trial  court,  the  judgment  is  affirmed. 

AFFIRMED. 


-•1 
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ANTON  WAITKUS, 


Appellee, 


Appeal  from 
vs.  )        County  Court, 


ANTON  OLSZEWSKI,  J 

\  Appellant.   ) 


Cook  County. 


1  ° Q  T  A     ^  9o 


\  /     _L  v>  *./  -a.  o  n  •  tj 

\ 

MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  for  the  value  of 
labor  and  materials  furnished  in  connection  with  a  building  be- 
longing to  defendant,  and  had  judgment. 

On  this  appeal  it  is  contended  by  the  defendant  that 
inasmuch  as  plaintiff  in  his  declaration  claimed  under  the  com- 
mon counts  only,  while  the  evidence  shows  the  work  to  have  been 
done  under  a  special  contract,  plaintiff  cannot  recover  under 
the  common  oounte  and  should  have  declared  an  the  special  con- 
tract.  This  is  undoubtedly  correct  as  a  general  statement,  but 
in  this  case  the  evidence  shows  that  after  a  part  of  the  work  had 
been  performed  there  arose  some  difficulty  out  of  plaintiff's  re- 
lations with  a  labor  union,  and  because  of  this  plaintiff  was  not 

permitted  by  defendant  to  continue  on  the  job.  Under  such  cir- 

the  plaintiff 
cumstances  Joe  could  treat  the  contract  as  rescinded  and  recover 

the  value  of  his  labor  and  material  furnished.  Among  the  cases 

so  holding  are  Guerdon  v.  Corbett,  87  111.  373;  Sanger  v.  City 

of  Chicago,  65  111.  506;  L.  S.  &   M.  S.  Ry.  Co.  v.  Richards,  153 

111.  59;  Bonnet  v.  Glattfeldt,  130  111.  166.   Hence  a  recovery 

cannot  be  had  under  the  common  counts  for  the  contract  price  of 

labor  or  materials,  but  only  for  the  actual  value  of  the  work  and 

materials.   City  of  Elgin  v.  Joslyn,  136  111.  535;  Wilson  v.  Bau- 

man,  80  111.  493.   It  would  follow  also  that  a  provision  in  the 
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contraot  for  payment  upon  the  architect  furnishing  a  certificate 
should  be  disregarded.   Bonnet  v.  Glattfeldt,  supra. 

The  trial  and  judgment  were  in  accordance  with  the  law, 
and  the  judgment  will  be  affirmed. 

AFFIRMED. 


;   tatnx  :iaoo 
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TOM  K.  CHAN  et  al. 


Appellees, 

/)   Appeal  from 
vs.  /  )       Municipal  Court 


of  Chicago 


ISRAEL  LAH8KI  et  al.  ) 

Appellants.   ) 


- 


I  5. 


I.A«  3  o  o 


MR.  JUSTICE  lloSURELT  DFLIVEBFD  THF  OTINION  OF  THF  COURT. 

Plaintiffs  and  defendants  entered  into  a  lease  dated 
May  S3,  1313,  whereby  there  was  leased  to  plaintiffs  the  second 
floor  cf  a  building  to  be  erected  by  the  defendants,  the  term 
of  the  lease  to  begin  November  1,  1913,  and  end  October  31,  1937. 
In  the  leaee  the  defendants  acknowledge  the  receipt  of  $1,800 
from  plaintiffs,  which  was  to  be  applied  toward  the  payment  of 
rent  for  the  last  five  months  of  the  demised  term.   It  was  fur- 
ther provided  that  the  premises  thereby  leased  were  part  of  an 
entire  building  to  be  erected  by  the  defendants  at  the  southwest 
corner  of  Indiana  avenue  and  31st  street,  in  Chicago,  Illinois. 
Said  lease  further  provided  that  the  defendants  "agree  to  have 
said  premises  completed  and  ready  for  occupancy  by  the  first  day 
of  January,  1913;  provided,  however,  that  the  time  within  which 
said  lessors  are  obligated  to  complete  said  premises  herein  de- 
mised shall  be  extended  to  the  extent  that  said  lessors  are  de- 
layed or  hindered  by  strikes,  fire  or  any  cause  whatsoever  beyond 
the  reasonable  control  of  said  lessors.   Lessees  agree  that  in 
the  event  said  premises  are  not  completed  or  erected  as  provided 
herein,  said  lessors  shall  not  be  liable  for  any  sums  whatsoever 
beyond  the  abatement  of  rent  and  return  of  money  deposited  by  the 
lessees  hereunder,  and  lessees  shall  have  the  right  to  terminate 
said  lease."   That  $1,800  was  paid  is  admitted,  and  one  of  the 
plaintiffs  testified  that  on  October  34,  1913,  he  paid  defendants 
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an  additional  amount  of  *373,  upon  the  agreement  of  the  lessors 
to  install  in  the  premises  a  certain  kind  of  art  glass. 

The  building  was  not  completed  and  ready  for  occupancy 
on  January  1,  1913,  and  this  suit  is  for  the  recovery  of  money 
paid  by  plaintiffs  to  defendants,.   Judgment  was  had  for  these 
two  amounts,  aggregating  $3,073. 

Defendants  filed  an  affidavit  of  defense,,  which  was 
stricken  from  the  files  as  insufficient,  and  default  was  entered 
for  failure  to  file  a  proper  affidavit.   This  is  said  to  be  re- 
versible error.   The  substance  of  the  affidavit  of  defense  whioh 
was  filed  was  ^that  the  building  was  not  completed  within  the  time 
contracted  for,  for  the  reason  that  there  was  some  delay  in  re- 
moving some  old  buildings  and  rubbish  from  the  ground,  and  further 
that  in  making  excavations  and  laying  foundations  it  was  found 
that  the  ground  contained  quicksand  and  water  in  large  quantities. 

These  circumstances,  even  if  proven,  would  not  be  a 
good  defense  in  this  case.   The  lessors  must  be  presumed  to  know 
that  in  making  excavations  and  laying  foundations  for  buildings 
in  the  city  of  Chicago  quicksand  and  water  will  probably  be  en- 
countered, and  we  must  hold  that  the  lessors  contracted  with  plain- 
tiffs with  that  knowledge. 

The  amount  not  being  in  dispute,  there  was  no  error  in 
instructing  the  jury  to  return  the  verdict  which  was  returned,  and 
the  judgment  is  affirmed. 

AFFIRMED. 
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GRAND  LODGE    INDEPENDENT  TOS7ERN 
STAR  ORDER,   a  corporation^ 

/Appellee,      j 

/  j       Appeal  from 

ve.  /  )  Municipal  Court 


ILLINOIS  SURETY  COMPANY,  j 

/    Appellant.      ) 


of  Chicago 


X  b  \)  l.A.  3  40 

MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OP  THE  COURT. 

This  i8  an  appeal  by  defendant,  a  surety  company,  from 
a  judgment  against  it  in  a  suit  brought  by  plaintiff,  a  fraternal 
organization,  on  a  fidelity  bond.   By  the  terms  of  the  bond  de- 
fendant guaranteed  to  reimburse  plaintiff  for  such  pecuniary  lose 
as  it  should  eustain  by  any  act  of  larceny  or  embezzlement  on  the 
part  of  A.  R.  Fifer,  Grand  Endowment  Treasurer  of  plaintiff,  com- 
mitted between  October  8J,  1911,  and  October  ol,  1912.   The  bond 
is  in  the  penal  sum  of  $6,000.  Judgment  was  had  for  $5,457.86, 
which  is  the  amount  plaintiff  claims  Fifer  embezzled  from  it. 

^e  shall  notice  only  one  of  the  many  points  urged  in  de- 
fendant's brief,  as  this  alone  is  sufficient  to  defeat  plaintiff's 
claim.   In  our  opinion  plaintiff  failed  to  give  the  required  no- 
\_tice  of  the  embezzlement  to  defendant  as  provided  by  the  bond.  By 
the  terms  of  the  bond  it  is  ^provided  that  plaintiff  "on  his  becom- 
ing  aware  of  any  act  which  may  be  made  the  basis  of  any  claim  here* 
under,  shall,  within  ten  days,  give  the  Company  notice  thereof  by 
telegraph  at  the  Company's  expense,  and  in  writing  by  a  registered 
letter,  addressed  to  the  Secretary  of  the  Company,  Chicago,  Illin- 
ois, *  *  *  and  this  Bond  shall  become  void  both  as  to  any  exioting 
or  future  liabilities  thereunder  unless  the  aforesaid  notice  shall 
have  been  given  as  provided  for." 

The  fact 8  touching  knowledge  of  the  plaintiff  of  the 
wrongdoing  of  Fifer,  its  treasurer,  are  as  follows:   The  general 
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officers  of  plaintiff  were  the  Grand  Master,  who  was  Nathan  T. 
Erenner;  Grand  Secretary,  Isaac  Shapiro;  Grand  Counsellor,  Wil- 
liam A.  Jonesi,  and  the  Endowment  Treasurer,  who  is  the  A.  R. 
Eifer  referred  to.  The  Grand  Master,  Brenner,  was  the  supreme 
executive  officer  of  the  Order,  and  by  its  constitution  and  by- 
laws it  was  provided  that  "He  shall  have  all  the  powers  and  auth- 
ority of  the  Grand  Lodge  and  of  the  Executive  Board,  when  they 
are  not  in  session,  except  legislative  powers."  He  was  the  high- 
est authority  in  all  matters  pertaining  to  the  corporation  when 
the  Grand  Lodge  and  Executive  Board  were  not  in  session,  and  these 
bodies  were  not  in  session  at  any  time  between  May  1,  1912,  and 
June  10,  1918.  The  pertinency  of  these  dates  will  appear  later. 
It  is  claimed  that  all  and  each  of  these  officers  had  full  infor- 
mation that  Eifer  was  short  in  hie  aocounte  or  had  misappropriated 

the  funde  of  the  Order  during  the  first  week  of  May,  1912,  and  it 

conceded 
it  xxpsmmt   that  no  notice  was  given  to  the  defendant  company  until 

June  15,  1912.  The  facts  tending  to  support  this  claim  are  that 
on  May  Z,    1912,  Shapiro,  the  Grand  Secretary,  received  a  notice 
from  the  National  City  Bank  of  Chicago,  advising  him  that  a  check 
of  the  plaintiff  theretofore  issued  to  a  beneficiary  had  been  pro- 
tested, because  the  Illinois  Trust  &   Savings  Bank,  in  which  the 
funds  of  the  plaintiff  were  deposited,  had  refused  payment  for  the 
reason  that  there  were  no  funds  on  hand  in  the  endowment  fund  in 
the  Illinois  Trust  &  Savings  Bank,  on  which  the  check  was  drawn. 
Shapiro  tried  to  reach  Fifer,  the  treasurer,  by  telephone,  and 
thereafter  upon  inquiry  of  the  Trust  &   Savings  Bank  why  the  check 
had  been  protested,  and  being  informed  that  there  were  not  suffi- 
cient funds  on  hand  to  pay  the  same,  took  sufficient  money  and  de- 
posited it  in  the  Trust  &  Savings  Bank,  making  the  check  good.  On 
that  same  day,  upon  inquiry  Eifer  told  Shapiro  that  there  were  a 
number  of  other  outstanding  checks  amounting  to  about  $2,300  that 
had  to  dear  through  the  Illinois  Trust  &   Savings  Bank,  and  that 


■ 

8*ra 


' 


-3- 


he,  Fifer,  could  not  raise  the  money  to  deposit  to  meet  these  checks 
and  that  Shapiro  would  have  to  let  him  have  some  money  for  this 
purpose.   Shapiro  promised  to  help  him,  but  only  on  condition  that 
Fifer  would  inform  Brenner,  the  Grand  Master,  about  the  situation, 
further  stating  that  possibly  he,  Shapiro,  could  borrow  sufficient 
money  fro^  Brenner  to  make  a  loan  to  Fifer  with  which  to  make  Fiferfe 
account  good.  Between  May  2nd  and  6th  Shapiro  had  a  conference 
with  Brenner  and  informed  Brenner  of  the  situation,  and  at  that 
tine  Brenner  agreed  to  let  Shapiro  have  some  money,  which  Shapiro 
in  turn  was  to  loan  to  Fifer. 

Brenner  testified  that  it  was  about  the  6th  of  May  that 
he  first  heard  that  Fifer  was  short  in  his  accounts.   On  the  even- 
ing of  the  8th  of  May  a  conference  was  had  at  the  Grand  Loage  of- 
fice, at  ?;hich  were  present  Brenner,  Shapiro,  Jonesi  and  Fifer, 
all  the  officers  of  plaintiff.   At  this  time  it  appeared  that 
Fifer'o  shortage  was  $5,457.86.   There  was  aleo  discussed  ways  and 
means  for  Fifer  to  raise  the  money  with  which  to  make  good  this 
shortage.   It  ie  unnecessary  to  relata  the  lengthy  details  of  the 
transaction  which  was  then  agreed  upon  aa  the  method  whereby  Fifer's 
bank  account  should  be  made  whole.   It  involved  the  pledging  of 
certain  collateral  securities  and  an  interest  in  real  estate  by 
Fifer,  in  which  Shapiro  also  was  interested.  After  this  understand- 
ing had  been  reached  on  the  evening  of  May  8th,  Jonesi..  the  Grand 
Counsellor,  was  ordered  by  Brenner  to  prepare  papers  evidencing 
the  settlement,  and  arrangements  were  made  to  meet  at  Jonesi  's  of- 
fice to  execute  the  papers  and  arrange  for  the  deposit  of  the  se- 
curities.  For  this  purpose  a  meeting  was  had  on  the  morning  of 
May  9th  at  Jcnesi's  office.   The  parties  net  again  on  the  morning 
of  May  10th,  and  papers  evidencing  the  amount  of  the  shortage  were 
then  signed;  but  on  this  date,  for  reasons  which  it  is  unnecessary 
to  narrate,  there  arose  a  disagreement  between  the  parties  and  the 
transaction  for  settlement  was  declared  off,  and  Brenner  told  Sha- 
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piro  that  they  would  have  tc  get  right  after  Fifer  and  get  the 
money. 

It  ie  clear,  therefore,  that  Brenner,  the  Grand  Master, 
and  all  the  other  officers,  knew  not  only  of  the  shortage  of  Fifer 
but  aleo  the  amount  thereof,  on  May  8th,  and  at  the  very  latest 
by  May  10th.   It  therefore  was  the  duty  of  the  officers  of  plain- 
tiff, under  the  terms  of  the  bond,  to  notify  the  defendant  not 
later  than  ten  days  from  May  10th  of  Fifer1  s  shortage.  As  we  have 
above  seen,  no  notice  whatever  was  given  the  defendant  concerning 
the  matter  until  June  15th.   It  has  been  held  many  times  that  un- 
der such  circumstances  failure  of  plaintiff  to  give  notice  as  re- 
quired by  the  bond,  itself  dischargee  the  surety  from  all  liabil- 
ity. National  Surety  Co.  v.  Long,  135  Fed.  637;  U.  S.  Fidelity 
&   Guaranty  Co.  v.  Pice,  148  Fed.  BOS;  Knight  &  Jillson  Co.  v. 
Castle,  172  Ind.  97,  87  I,  F.  976;  Long  v.  American  Surety  Co., 
137  N.  W.  41.   The  knowledge  of  Brenner  and  of  the  ether  officers 
of  plairtiff  was  knowledge  of  the  plaintiff  corporation.   Indiana, 
I.  &  I.  R.  P..  Co.  v.  Swanr.ell,  157  111.  615;  Delbridge  v.  Lake, 
etc.,  Assn.,  82  111.  Afp.  388. 

We  are  not  persuaded  by  plaintiff's  argument  that  the 
offioere  of  the  Order  were  merely  auspicious  luring  this  first 
part  of  May.  The  evidence  clearly  show?  that  they  lad  definite 
and  accurate  information  as  tc  the  axact  amount  of  tbe  shortage, 
and  the  papers  executed  in  the  attempt  to  carry  out  the  scheme 
for  assisting  Fifer  tc  restore  what  ha  had  wrongfully  taken  shew 
th-it  the  parties  had  full  knowledge  of  the  real  facts.  No  subse- 
quent developments  altered  the  situation  as  it  was  known  by  the 
officers  of  plaintiff  to  exist  on  May  8,  1912. 

Th8  failure  to  give  the  required  notice  is  a  complete 
defense,  and  the  judgment  is  therefore  reversed. 

REVERSED . 
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FINDING  OF  FACT. 

We  find  that  plaintiff,  Grand  Lodge  Independent  Western 
Star  Order,  failed  to  give  to  defendant,  Illinois  Surety  Company, 
the  required  notice  of  Fifer's  embezzlement  as  provided  by  the 
terms  of  the  fidelity  bond,  and  that  under  the  provisions  of  such 
bond  said  failure  renders  it  void. 
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HARRY  A.  BIOSSAT,  W 

Appellee,  / 

■f)         Appeal  from 
vs.  $S  Munioipal  Court 

/  )  of  Chicago. 

SARAH  BETZ  ECKHARDT,       §     ) 
Appellant.   ) 

1SSI.A.  341 
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MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  reoover  the  sura  of  | 1,350 
from  defendant,  being  the  subscription  price  of  13|  shares  of 
capital  stock  issued  to  the  defendant  by  the  Af rioan-American 
Ostrich  Feather  Company.  Plaintiff  claimed  that  the  stock  was 
not  paid  for,  and  defendant  claimed  that  it  was  fully  paid  for. 
The  trial  court  was  of  the  opinion  that  there  remained  $350  un- 
paid, and  entered  judgment  against  defendant  for  this  amount. 

We  would  be  warranted  in  affirming  this  judgment  for 
the  reason  that  appellant  has  not  filed  in  this  court  a  proper 
abstract  of  the  record.  What  is  filed  is  a  printed  copy  of  the 
entire  record.  The  rules  also  require  that  the  abstract  shall 
contain  a  complete  index  alphabetioally  arranged.  No  such  index 
is  given. 

However,  in  view  of  the  fact  that  both  plaintiff  and  de- 
fendant have  assigned  cross-errors  with  reference  to  the  amount 
found  due  by  the  trial  court,  we  have  given  consideration  to  the 
evidence  supporting  the  respective  claims  of  the  parties.  We  do 
not  deem  it  necessary  to  state  the  respective  claims  or  evidence 
touching  upon  the  question  in  issue.   This  would  involve  a  lengthy 
discussion  of  various  items  and  would  require  an  opinion  more  in 
the  nature  of  an  argument  as  to  the  facts  and  effect  of  various 
payments  than  would  be  proper.  The  trial  court  heard  the  various 
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contentions  ae  to  the  purpose  and  results  of  the  different  pay- 
ments made,  and  we  are  unable  to  say  that  his  conclusion  was  not 
justified.   We  certainly  cannot  conclude  that  there  was  any  mani- 
fest error  in  the  result  reached. 

The  judgrcent  will  therefore  be  affirmed. 

AFFIRMED. 
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IOWA  V.  KA3SETT, 

Appellee, 

VS.  \ 
TIMOTHY  F.  HA3SETT, 

J 
Appelant. 
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Appeal  from 

Circuit  Court, 

Cook  County. 


i  »i\«  O  ^  & 


MR.  JUSTICE  MoSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Complainant  filed  her  bill  against  her  husband  seeking 
separate  maintenance.  She  charges  that  she  was  .without  her  fault, 
compelled  to  live  separate  and  apart  from  him  because  of  his  un- 
kind, cruel  and  inhuman  conduct.  To  this  defendant  filed  his  an- 
swer denying  the  allegations.  Subsequently  defendant  filed  his 
cross-bill  charging  desertion  and  praying  for  a  divorce  on  this 
ground.   To  this  ocmplainant  filed  her  answer  stating  that  she 
was  compelled  to  leave  defendant  because  of  his  treatment  and 
his  failure  to  support  her.  Upon  these  issues  there  was  a  trial, 
and  the  chancellor  was  of  the  opinion  that  neither  party  was  en- 
titled to  the  relief  sought,  and  thereupon  an  order  was  entered 
dismissing  both  the  original  bill  and  the  croes-bill  for  want  of 
equity.  From  this  order  defendant  has  appealed. 

We  are  of  the  opinion  that  the  chancellor  was  right  in 
hie  conclusion  and  that  the  order  of  dismissal  was  proper.   The 
record  discloses  that  during  their  married  life  the  parties  dis- 
agreed about  many  things,-  about  how  and  where  they  should  live, 
their  sexual  relations,  clothes,  money,  furniture,  and  many  other 
things  incident  to  the  state  of  matrimony.  After  a  study  of  the 
evidence  we  are  not  able  to  conclude  that  the  complainant  was 
without  fault  on  her  part  so  as  to  entitle  her  to  separate  main- 
tenance.  There  were  many  things  she  did  which  were  unreasonable 
and  which  amounted  to  conduct  far  short  of  that  expected  of  a  de- 
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voted  and  loving  wife.   However,  we  are  far  from  excusing  the 
conduct  of  the  husband.   It  clearly  appears  that  the  wife's  de- 
parture from  the  apartment  which  they  had  occupied  was  largely 
at  hie  instance  and  suggestion  and  was  occasioned  by  his  treat- 
ment of  the  complainant.  After  this  departure  there  were  several 
conferences  in  an  endeavor  to  reconcile  them.   This  separation 
was  not  desertion  within  the  meaning  of  the  statute  on  divorce. 

Each  party  was  in  fault  and  neither  is  entitled  to  the 
relief  they  each  seek  in  a  court  of  equity,  and  the  order  of  the 
chancellor  is  affirmed. 

AFFIRMED. 
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/ 

W.  C.  FOSTER,  )   / 

Appellant,   )  / 

)/   Appeal  from 
vs.  i  y  Municipal  Court 

f)  of  Chicago. 

D.  SWANS ON,  trading  aa        J  S 
D.  Swanson  ft  Co.,         /    ) 
\      Appellee'.   J 

\Z/        189I.A.  344 

MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Foster,  employed  Swanson,  the  defendant,  a 
painter,  to  make  some  repairs  on  a  flat  building  belonging  to 
plaintiff.   As  the  work  progressed  and  aftei   it  was  completed 
Swanson  was  paid  certain  amounts.   Subsequently  plaintiff  claimed 
to  be  dissatisfied  with  the  work  and  refused  to  pay  the  balance 
defendant  claimed  was  due,  and  brought  suit  claiming  damages  be- 
cause of  poor  work,  and  claiming  also  that  defendant  had  over- 
charged him.  Defendant  filed  an  affidavit  of  merits  and  also  a 
claim  for  the  balance  said  to  be  due  him  for  the  work.  After  a 
trial  the  jury  disallowed  plaintiff's  claim  and  allowed  defendant 
the  full  amount  of  his  claim,  and  judgment  was  entered  on  this 
verdict. 

The  evidence  concerns  a  great  number  of  details  which  we 
shall  not  attempt  to  narrate.  There  was  abundant  testimony  that 
the  work  was  done  in  a  good  and  workmanlike  manner,  and  that  the 
prices  charged  were  the  usual  and  customary  prices  for  such  work. 
There  was  also  evidence  that  plaintiff  saw  the  work  while  it  was 
in  progress,  and  made  no  objections  but  expressed  himself  as  satis- 
fied with  it.  Plaintiff  moved  into  the  building  in  May,  1911,  and 
made  no  complaint  until  the  following  September  or  October,  and  in 
the  meantime  made  several  payments  on  account.  Whatever  testimony 
there  was  to  the  contrary  was  submitted  to  the  jury,  and  if  it  was 
inclined  to  give,  as  it  did,  greater  credence  and  weight  to  that 
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of  the  plaintiff,  it  was  justified  in  so  doing,  and  we  shall 
abide  by  its  conclusion. 

The  judgment  is  affirmed. 

AFFIRMED. 
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D.    CCHNITZER,  /  ) 

Appellee/    ) 


V8. 

JOHN  KRAMER, 


/ 


_ 


Appelant.      ) 


Appeal  from 

Circuit  Court, 

Cook  County. 


51 


MR.  JUSTICE  MOSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 


The  3am6  facts  are  present  and  the  aame  question  is 
for  determination  in  this  case  as  in  No.  1Q949,  in  which  this 
court  ha3  this  day  delivered  an  opinion.   For  the  reasons  stat- 
ed in  that  opinion  the  judgment  in  this  case  ie  affirmed. 

AFFIRMED. 
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PETER  SCHWICKRATH, 

Appellee, 

Appeal  from 
vs.  /  )  Circuit  Court, 

\  f       )  Cook  County. 

CHICAGO  CITY  RAILWAY  COMPANY,   / 

Appellant. 

•A.  3^2 

J 

MR.  JUSTICE  McSURfiLY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  had  judgment  against  defendant  in  an  aotion 
to  recover  damages  for  personal  injuries  sustained  as  a  result 
of  a  collision  between  a  wagon  in  which  he  was  driving  and  one  of 
defendant's  street  cars  in  Halsted  street,  near  tfest  27th  street, 
in  Chicago. 

Plaintiff's  story  of  the  accident  is  that  on  the  day 
in  question  he  drove  into  Halsted  street  from  the  east  on  28th 
street;  that  he  looked  to  see  if  there  was  anything  in  sight  and 
saw  a  oar  in  Halsted  street  on  the  south  side  of  2Sth  street,  but 
did  not  knew  which  track  it  was  on;  that  he  turned  hie  team  into 
the  east  or  northbound  track  and  drove  northward  until  he  got  to 
27th  street,  then  turned  directly  out  straight  towards  the  west, 
when  a  northbound  car  struck  him;  that  he  did  not  hear  the  car 
coming  from  behind  and  did  not  hear  any  bell  ring  or  gong  sound. 
The  testimony  of  two  other  witnesses  tends  to  support  plaintiff's 
theory  of  the  occurrence. 

Defendant  introduced  the  testimony  of  five  witnesses 
tending  to  show  that  as  plaintiff  was  driving  his  wagon  north- 
ward he  was  on  the  east  side  of  Halstea  street,  between  the  east 
or  northbound  track  and  the  curb,  and  continued  driving  that  way 
until  he  reached  27th  street;  that  at  that  time  the  cax  was  about 
30  feet  behind  him;  that  he  then  suddenly  turned  his  team  west- 
ward across  the  tracks  in  front  of  the  northbound  car;  that  as 
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soon  as  he  did  so  the  motorraan  sounded  his  gong  and  used  the  stop- 
ping appliance,  so  that  after  the  car  struck  the  left  hind  wheel 
cf  the  wagon  it  stopped  within  only  three  or  four  feet. 

Counesl  for  the  defendant  urges  that  the  verdict  is  not 
justified  by  the  evidence,  and  there  is  much  to  support  this  con- 
tention.  However ,  it  wa~  a  very  close  case  on  the  facts,  and  it 
would  be  difficult  to  say  that  a  verdict  either  way  was  manifest- 
ly against  the  weight  of  the  evidence.   In  such  a  case  as  this  it 
was  especially  important  that  the  defendant  should  have  the  jury 
instructed  upon  its  theory  of  the  case.   Chicago  U.  T.  Cc.  v. 
Browdy,  206  111.  615;  Illinois  Terra  Cotta  Lumber  Co.  v.  Hanley, 
3] 4  111.  343.   The  defendant  requested  the  court  to  give  the 
following  instruction,  which  was  refused: 

"If  the  jury  believe  from  the  evidence,  under  the  in- 
struct ions  of  the  court,  that  a3  the  street  car  approached  the 
place  in  question  it  was  being  operated  with  ordinary  care  and 
that  said  Peter  Schwickrath  drove  his  team  in  the  way  of  the 
car  so  suddenly  that  the  motorman  had  no  such  notice  of  any 
danger  to  said  Schwickrath  as  to  give  him  an  opportunity  to 
avoid  the  danger  by  the  exercise  of  such  presence  of  mind  and 
of  such  ordinary  care  as  is  to  be  expected  from  a  man  of  or- 
dinary coolness  and  prudence  and  under  such  circumstances  as 
were  then  surrounding  him,  then  the  court  instructs  the  jury 
to  find  the  defendant  not  guilty." 

The  defendant  was  entitled  to  have  this  instruction 
given  as  containing  a  correct  statement  of  the  law  touching  the 
conduct  of  the  motorman.   Given  instruction  No.  10,  which  plain- 
tiff claims  to  be  in  substance  the  same  as  this  refused  instruc- 
tion, has  to  do  with  the  acts  of  plaintiff  touching  his  contribu- 
tory negligence,  if  any.  We  do  not  understand  why  an  instruction 
predicated  upon  the  same  state  of  facts  but  directed  towards  the 
alleged  negligent  conduct  of  the  motorman  should  not  have  been 
given. 

The  failure  to  give  this  instruction  was  prejudicial 
error,  and  the  judgment  is  reversed  and  the  cause  remanded. 

REVERSED  AND  REMANDED. 
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»1027  vs.  / 
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LHJ    S3  US81SR,    Bitting  fta  / 
Judge  of  the  Uuperior  Couxt/of 
Cook  County. 


/        I"SI.A.  354 
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ve   thought  it   desirable,    in  view  of   the  neces- 
sity for  an   early   completion  of   the  transcript  of   the   rec- 
ord la   this  Court   in  case  in.   89638*    to   ;  ive  this  applica- 
tion for  leave   to   file  a  petition  for   a    arlt  of  tr.andarr.ua 
directed  to  JtMtga  Blttaaar  our  lanediate  consideration,     our 
conclusion  is  adverse  to    the  g >ray«?  of   the  application,    find 
leave   to   file   the   petition  for  nandeusua   la    denied, 

fff  do  not.  decide   that  ^e  have  not   the     o-cr,   nor 
that  ^e   should  not   under  any  oiroua&at&BQes   exercise   the 
power,   of  requiring  natter  admitted  ay  a   trial  jvti&c  to  be 
a  true  account  of  language   used  or  occurrences  happening  at 
a  trial  to  he   Inserted   in    the   oil]    of  exceptions   by   cuch 
trial  judge.      The  question  of   whether  we  have   cuch  power 
ia  not,    in  our  opinion,    necessarily   involved  in  the   dis- 
posal  of    this  application,      fa  art   clearly  cf   the   opinion 
that  if  we  m«ve  the  rower  ee  ought  not   to   exercise  it   in 
this  eaan,     Float  ahleh  the  relators  deelre  to  have  inserted 
i:>   the  bill    cf  ercet tiers   ii;,    according   to    their  awe  ire- 
sent&tion  of  the  cose,    mt;ini    ahiefc  occurred  at    the    trial 
or  which  could  bava  if'  an$   any  influenced  Una  finding  of 
the  jury.      it   is   tme   infernal    language   of    the    trial   *udge 
to   the  lawyers  before  hi  a  final   and   recorded  disposition 
of   the  motion  for  a  new  trial.      Bia  action   speak a  for 


I 


Itself  through  the  record,  and  the  record  speaks  for 
itself  aa  to  the  reasons  for  and  against  the  allowance  of 
a  new  trial. 

As  we  take  a  view  of  the  matter  which  allows  ua 
%0   diapoae  of  it  quite  aa  well  upon  the  application  for 
leave  to  file  the  petition  for  mandamus,  aa  upon  such  a 
petition  and  such  answer  to  it  as  aigfet  be  made  or  re- 
quired, we  cij  not  think  kht  defendant  anoulo  be  mmaonnit 
or  rulea  to  aho*  causa* 

a  .  LICA1 ;  •.    .     o  .  oi    -  .-. 
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AST, 

defendant  in  i.rror, 

mm 

vs.  /■ 

/      ;  QJ>  CEXCABO. 

EMBUUlf   AiiOl    .  i. 01,  /        j 

J  .-lintiff   in   ;  rr#r,        j 

/  1 RQT  A    3^7 

: :  .  ks$  mi 


i  lain  tiff  -em.y,   a  surgeon,  operated  en  defend- 
ant  Angle&ire,  rer-icvin^  his  proetute  gland  and  for  isuch  ser- 
vices recovered  a  jud^ent  for  £&50,  to  reverse  vmich  this 
writ  of  error  .,a  prosecuted.   The  defendant  first  consulted 
Br.  Gronin,  who  suggested  an  operation  and  defendant  then 
as.Hed  if  r,  oro-nin  was  capable  of  p^rf or.-.ing  so  serious  an 
operation  and  tether  he  did  not  U:inh  he  ought  to  have  ucme 
one  else  and  r«  Cronin  answered  in  in©  off irsiative.   Jr. 
Cronin  then  called  plaintiff  to  #ive  an  opinion  and  he  de- 
cided tfeat  the  operation  out;.}.t  to  be  verforwed  and  told  de- 
fendant that  ne  would  operate  and  defendant  assented. 

we  think  thai  fx*om  the  evidence  Uie  Coui*t 
properly   found  Mutt  -  r.  beany  was  employed  to  operate  by 
defendant  and  that  defendant  "fe-as  liable  to  hia  for  iiis  ser- 
vices, and  the  jv     t,  is  affirmed, 

AF.P; 
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for   the   Use  of    the  COUHTK   Of  COOK./) 

and  A.    C.  ,    on   the  relation/    ) 

of  A.    0.      ;.(.!:   K  as   informer,  /     ) 

ilaintiff   in  Error/       )  CO  Lu!  ICIPA] 


f  VS.  f  j  CHICAGO. 

SIGMUHD  jj    ■■•  i  !    '    tfXIB,        y  ) 

.Defendant   in/Lrrar.        ] 

189  I. A.  35  8 

kit.  JUSTICE  3AKEB  EBLXVXBKB  MO  OfclSIGB  I        U  .:. 


The  only  question  presented  in  this  case  was 
before  us  in  leople  ex  rcl .  v,  Johnston  anu  other  cases, 
186  ill,  App.,  317,  and  on    the  grounds  and  for  the  reasons 
stated  in  the  opinion  then  filed  the  judgment  in  thle  case 
is  affirmed, 

AFi'l!  -j    . 
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Appellee,  j  sai/fiL  PROi   BJ  DttaX 


OF  COOK  K U 


VS.  ; 

,  Appellant,   ) 
and  HI  •  i  /.   BITT  MA  11  AY 

....  v , 
OB  Appeal  of  ■ 

Consolidated  for  hearing  with 
Case  Bo,  19809.  /   ; 

f 
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Xa  tort  for  »k  « licence  plaintiff  Bastion  nad 
judgment  for  .  Ij  C  against  t.e  defendants,   ord  :  oior  Company 
and  Chicago  City  EtalXvoy  Co.'.pnny,  from  which  each  defendant 
oalod* 

ilaintiff  was  the  owner  of  a  I  ord  automobile, 
otaiafe  he  had  used  a  year.   The  j'ord  Company  had  in  Chioago  a 
anop  where  it  repaired  automobiles.   In  tills  shop  one  .alters 
was  employed  as  a  BOOhaniO  "to  overhaul  r.otora".   On  tne  day 
of  the  accident  plaintiff  telephoned  the  i ord  Company,  AM  - 
ing,  "Can  i  bring  &y  car  down  to  locate  a  rat  tie  V*  and  >ma 
told  that  he  could.  f&o  same  afternoon  he  took  his  car  to 
tne  Ford  shop,  was  introduced  to  alters  arid  told  by  .':  icoll- 
ett,  wno  was  in  charge  of  too  shop*  "here  ia  a  good  ma  to 
take  out  tad  locate  the  rattle,"    : Iters  had  quit  work 
for  the  day  and  was  about  to  pa  iuu'ie.   he  lived  three  nil  OS 
south  of  tho  -ord  shop  and  plaintiff  lived  several  blocks 
farther  (south,   alters  got  into  the  car  with  plaintiff,  who 
drove  it  south  to  «i3rd  street.  There,  on  eh*  suggestion  of 
plaintiff,  he  and  .alters  changed  oeata,  waiters  taking  the 
steering  wheel  and  plaintiff  sitting  by  his  aide.   At  SSad 
street  plaintiff  told  oiltero  ts  turn  into  3~<nd  street. 

.crs  aid  so,  proceeded  east  to  Indiana  avenue,  and  thoYt 


. 


the  car  was  struck  by  a  Chicago  City  railway  car  and  plaintiff 
au stained  the  injuries  complained   of. 

The  business  in  hand  #as  tiie  locating  of  a  rat- 
tle in  plaintiff's  car,  and  the  Ford  Company  furnished  to 
plaintiff  altera  to  aid  in  locating  the  rattle.   ?ut  the 
car  was  not  surrendered  to  or  placed  in  the  j-osseaaion  of  the 
Ford  Company,  but  regained  in  the  possession  and  under  the 
control  of  the  plaintiff,  plaintiff  at  first  drove  the  car,  than, 
at  the  suggestion  of  plaintiff,  Walters  took  the  steering 
wheel,    ilaintiff  told  .alters  where  to  drive  the  car.   The 
Ford  Company  had  no  poi»er  or  authority  to  control  ^altera  in 
the  driving  of  the  car  and  had  not  assumed  the  service  of 
driving  or  operating  the  oar.   here  haa  not  been  a  scintilla 
of  evidenoe  pointed  out  which  indicates  that  the  it'ord  (toMyMsy 
oould  direct  or  control  the  &ove&©nts  of  the  car  or  the  method 
of  driving  it.  The  plaintiff  was  in  cuarge  and  control  of  the 
car  p.  rid  ^altera  in  driving  it  was  not  the  servant  of  the  Kord 
Company,  buv  j?ro  hac  vice  the  servant  of  the  plaintiff. 
hdafe^a  v,  £oat  et  nl , ,  £2  .d.j^H. 

in  order  fckat  the  negligence  of  one  person  may 
be  properly  imputed  to  ano titer,  they  siusl  stand  in  &uch  rela- 
tion of  privity  that  the  xuaxim  o,ul  facit  £er  aliuffl  ffigit  per  se 
directly  applies.   Konn  v,  c.  C.by.  C  o_.t  >  28^  {11 P.  Z*t&. 
en  the  facta  thoin  by  this  record  the  negligence  of  alters, 
if  any,  cannot  be  imputed  to  the  vord  Company,  and  as  the 
ri^ht  of  recovery  against  that  Company  is  tweed  on  the 
theory  that  the  said  Company  is  1 in  bis  for  the  negligence  of 
^alters,  it  follows  that  no  right  of  action  ia  sho«m  against 
the  Ford,  Company,  and  the  jua^aent  will,  therefore  be  reversed. 

I  I   . 
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flM  ourt  finds  aa  a  fnct  that  the  dafendaat 
;-ord  &otor  Company  ia  not  guilty  of  any  negligence  «hich 
caused  or  contributed  to  the  injurioa  to  tne  plaintiff  for 
wilier  he  recovered. 
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Appellee, 

▼  6. 

CASC    CITY   RAILWAY 
GOKPAHY,    Appellant, 
and  i"  D1  ^  AJSY, 

OS  Appeal   of  0    II  CITY 

RAILWAY  COil-ANY, 

Cons oli dated   far  hearing 
with  case  To.   19758. 


uft  },AL  FROM     .  I 
OJf  GC  USTY* 
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MR.  JUiiTICK  BAKXR  Itf.j.lVKHEO  TifK  OFtl  I0»  0?  XBJ  CI  I 


There  is  a  general  otcjlexent  of  the  faota  of 
this  case  in  the  opinion  filed  herewith  on  the  appeal  of  the 
Ford  i:otor  Company  from  the  aaa«  judgment  from  vihich  this 
appeal  is  prosecuted  by  the  Chicago  City  Kail way  company, 
to  which  we  shall  refer  and  treat  as  an  opinion  filed  on  this 
appeal  so  far  as  applicable. 

L&c'a   count  of  the  amended  declaration  alleges 
that  the  Railway  Company  so  negligently  ran  its  street  car 
and  the  Kord  Company  so  negligently  ran  tne  automobile  that 
by  reason  of  such  negligence  the  car  and  the  automobile  colli- 
ded and  thereby  plaintiff  was  injures,  etc. 

e  hvlo,  on  the  grounds  nnd   for  the  reasons 
stated  in  the  opinion  on  the  appeal  of  the  rord  Co  pany, 
that  the  negligence  of  -.alters,  fffefl  *aa  drxvir:g  the  automo- 
bile at  the  ti,.it  of  the  collision,  vafi  not  laputable   N  the 
iQxd   Cor-pany  and  thai  thai  Company  «M  not  guilty  of  any 
negligence  which  caused  or  convriouteu  to  plaint iff *S  injury. 
/lie  remaining  questions  prasantfta'  by    the  record  are»  fir»t» 
whetner  the  plaintiff  MM  without  fault  or  negligence  con- 
tributing to  his  injury,  and,  second,  vm~taer  the  Railway  Com- 
pany  negligently  ran  ami  managed  its  car  and  thereby  caused 


' 
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it  to  collide  with  the  automobile.   Aa  the  automobile  r.p- 
proached  Indiana  avenue,  going  east,  a  street  car  was  going 
south  on  the  west  track  in  the  avenue,  and  plaintiff  and 
Walters  testified  that  the  automobile  was  stopped  about  ten 
feet  west  of  zne   west  track;  that  after  the  car  had  passed 
•'/alters  start,dd  tne  automobile  forward,  and  as  it  was  on  the 
east  track  a  north-bound  car  struck  it.   Taking  this  testi- 
mony as  true,  both  plaintiff  and  miters  were  clearly  neg- 
ligent, and,  M  we  have  said,  the  neglirence  of  'alters  was 
the  negligence  of  plaintiff.   It  was  about  six  o'clock  .  .  ,■.-. 
of  June  19;  there  was  no  t*aa  or  wagon  on  the  street,  noth- 
ing to  obstruct  tiie  view  of  the  avenue,  and  it  i3  clear  that 
if  the  testimony  of  plaintiff  and  miters  is  true  as  to  the 
stopping  and  starting  of  the  automobile,  either  might  have 
seen  the  approaching  car  in  time  to  stop  the  automobile  be- 
fore the  car  reached  the  north-bound  track.   Tneir  testimony 
that  they  continually  looked  to  the  south  and  did  not  see  a 
car  until  the  automobile  was  on  the  north-bound  track  and 
onlv  ten  feet  away,  must  be  rejecte.i  as  descriptive  of  a  phys 
ically  impossible  occurrence  and  not  in  accordance  with  the 
truth. 

C.  &   I,  i.  K.  I -.  Co.  v.  airby,  86  111. 

App.  57; 

C.  i.  i     .Jt.  L.  Ky.  Co.  v .  DePri etas ,  1 C 0  id. 

104; 

C.  ft  A.  hy.  Co.  v.  Vremeister,  11-  id., 546; 

Lena  v.  C.  6,  Ky.  Co.,  147  ici.  4<.l; 

Livingston  f,   ft  V.  Co.  v.  h.  a.  Co., 

170   id*    424. 
ilaintiff  was   in   control   of   the   automobile,    and 
even   if   the  negligence  of     /alters  was  not  his  negllgftUffie,   was 
bound  to  exercise  reasonable   care  for  nis  own   safety,    and 
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tiiis   the  evidence  shows  he  failed  to  do. 

If,  as  the  great  preponderance  of  the  evidence 
tends  to  prove,  the  automobile  wax  not  stopred  west  of  the 
south-bound  track,  "out  proceeded  to  cross  the  railroad  tracks 
at  a  speed  of  ten  or  fifteen  aiiles  per  hour,  the  negligence 
of  the  plaintiff  is  equally  -lesr. 

As  tiie  JttdjjM&t  munt   be  reversed  on  the  ground 
of  contributory  nefi]  i^enoe  on  the  part  of  the  plaintiff,  it 
is  not  necessary  to  consider  the  question  whether  the  Railway 
Company  was  guilty  of  negligence. 

Vhe  jud&sent  of  the  Circuit  Court  is  reversed. 

REVERSED. 


- 
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The  Court  in  this  case  finds  as  a  fact  tiiat 
the  plaintiff,  John  '.*•:,  jAastien,  was  guilty  of  negligence 
which  contributed  to  the  injury  for  which  he  recovered. 


Term,    1914.    No 

ao<  l? 


1    u  fiMQt&t    i 

defendant  in     r/or,  } 

il4jtnti£r  in     rror.  ) 


X  ^  «i    -^  *  -^  •    c_l     *    JL 
.  ffSStX®    RAM  :  ..  .    I   i  .       . 

ilainti.iT  in  error  »as  found  guilty  of  dsaault 
wit^  a  deadly  weapon  on   ar.  information  tohicn   ciiar&ed   trust 
sue  assault  Ml  cous&itted  within  the  territorial  1  f  .its  of 
tae   wity  of  -'hie&go,   but   the    evidence  vmolly  fails  to   them 
v:at   tiie  alleged  assault  ?ms  co^itted  y/ithin   the  city.      :he 
municipal  Court  has  no  Jurisdiction  tc  try  eases  turitttflg  be- 
yond the  territorial,  limit©  of  the  city. 

Killer  v,  ffec  people,   25.:    ill.»  65. 
For  the  failure  to  prove  that,  the  allied  as- 
sault wets  committed  in   the  City  of  I "hica^  ■,    the  judgment   is 
reversed  and  the  cause  remanded. 

.  V  h.'h    ■    ;  \ 
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NORTH  SIDE  SASH  &   D^OR  <£>.,  ) 

Defendant  in  Error,   ) 

/  )   Error  to 

vs.  \    /  )      Municipal  Court 

\        /  )  of  Chicago. 

MARY  CCHUETZ,  /  ) 

\  Plaintiff  in  Error.   ) 

v  IF  91  A.  379 

MR.    JUSTICE  Mc"URELY  DELIVERED  THE  OPINION  OE  THE   COURT. 

Plaintiff,    a  sub-contractor,    recovered   judgment   for  a 
mechanic's   lien  en  premises  belonging  to  the  defendant,   who  claims 
that   the   record  shows  the  following  reversible  errors: 

(1)  That  the   contract   between  the  original   contractor 
and  the  defendant  provided  that   no   liens   should  attach  to  the 
premises.        The  contract  was  executed   in  duplicate,    and  while 
one  copy  contained  a  prevision  that   the  building  should  be  con- 
structed free   from  liens,    the  other  copy  contained  no  such  pro- 
vision.       We  thinlc  that  the  trial    court  was   justified  from  the 
evidence   in  finding  as  he  did  -  that   the  contract  when  executed 
contained  no  provision  that  there  should  be  no  liens. 

(2)  It   is  said  that   there  was   no  service   of   a  notice 
of  claim  of  lien  by  the  sub-contractor,    as   is  required  by  the 
mechanic's   lien  act.      This  act   alec  provides  that   such  notice 
is  unnecessary  when  the  original   contractor  furnishes  the   owner 
a  sworn  statement   showing  the  names  of   sub-contractors   and  the 
amounts  due  them.      It   appears   from  the  testimony  that   such  a 
statement  was  furnished  and  that    it  was  in  evidence  as   an  exhibit, 
but   the  defendant  has  omitted   it    from  his  bill    of  exceptions.      We 
must   therefore  presume      it  was   sufficient   notice   to  the  owner  of 
the  amount   owing  to  the  plaintiff. 

(3)  It   is   eaid  that  the   judgment  exoeeds  the   amount 
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named  in  the  aummona.   The  abetract  of  the  summons  does  net  shew 
the  amount  claimed,  and  the  judgment  ie  not  in  excess  of  the 
amount  claimed  in  the  statement  of  claim. 

Other  errors  alleged  are  also  without  merit. 

Then  it  appears  that  the  bill  of  exceptions,  as  in  this 
case,  does  not  include  all  the  exhibits,  this  court  will  presume 
the  sufficiency  of  the  missing  documents  to  justify  the  finding 
of  the  trial  court. 

The  judgment  ie  affirmed. 

AFFIRMED. 


{•V^ 
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BENJAMIN  OKNRIN,  J  ) 

Defendant    in  ifrrcr,  ) 

)       Errcr  to 

ve.\  )  Municipal  Court 

/  )  of  Chicago , 

BOLOMOS  BMfLER,      /  } 

Plaintiff/ in  Error.  ) 
/ 

■  .       / 
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ME.  JUSTICE  McPURFLY  DELIVFFED  TBI-  OriKTOK  OF  THE  COURT. 

The  only  difficulty  in  this  case  la  to  ascertain  ^ust 
what  took  place  between  the  parties  upon  the  occasion  of  the  con- 
troversy between  them,  but  we  are  of  the  opinion  that  the  trial 
court  was  justified  from  the  variant  testimony  in  finding  the 
facte  to  be  substantially  as  follows:  Plaintiff,  a  tailor,  had 
two  or  three  times  bought  goods  from  the  defendant,  a  jobber. 
Defendant  claimed  that  on  October  27th,  the  day  in  question,  plain- 
tiff was  indebted  to  him  for  goods  to  the  amount  of  #26. 30. 
On  this  day  plaintiff  oame  into  the  store  and  bought  some  goods, 
amounting  to  $22,  for  which  he  paid  defendant  cash.   These  goods 
were  done  up  in  a  bundle  and  delivered  to  plaintiff,  and  the  $22 
was  handed  to  defendant.   The  bundle  was  left  for  a  short  time 
en  the  counter,  while  plaintiff  looked  at  other  goods,  and  there- 
upon the  defendant  took  the  bundle,  and  when  plaintiff  inquired 
where  his  bundle  of  goods  was  defendant  replied,  "You  owe  me 
enough  dollars,  and  you  get  cut,"  at  the  Base  time  shoving  the 
plaintiff  out  of  the  store. 

Defendant's  story  is  to  the  effect  that  the  $32  was  paid 
by  plaintiff  to  apply  or  the  old  account,  but  we  think  the  trial 
court  was  right  in  believing  that  defendant  undertook  forcibly 
to  collect  this  money  to  apply  on  the  account  in  the  manner  above 
described.   There  had  been  a  delivery  of  the  bundle  to  plaintiff 
and  the  goods  belonged  to  him,  and  when  defendant  took  them  he 
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took  prcjerty  belonging  to  the  plaintiff.  Kence  an  action  in 
trover  «rae  proper,  and  the  ^udgaent  ie  affirmed. 

AFFIRMED. 
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MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THF  COURT. 

In  his  statement  of  claim  plaintiff  alleged  that 
his  claim  was  for  groceries  and  meats  sold  and  delivered  to  de- 
fendant at  his  request  by  certain  business  firms,  giving  their 
names.   Summons  was  served  on  defendant,  who  was  defaulted  for 
failure  to  appear,  and  judgment  for  plaintiff  was  entered  for 
the  amount  claimed.  Subsequently  defendant  petitioned  the  court 
to  set  aside  the  default  and  to  vacate  the  judgment,  claiming 
that  he  had  had  no  dealings  with  plaintiff.  Plaintiff  answered 
that  at  the  time  he  commenced  suit  he  was  the  owner  by  assign- 
ments of  the  claims  mentioned  in  his  statement  of  claim,  and  en 
motion  he  was  given  leave  to  file  the  assignments,  which  was  done, 
and  thereupon  the  court  denied  defendant's  motion  to  vacate  the 
judgment. 

The  validity  of  the  assignments  is  not  questioned,  but 
the  defendant  says  that  the  plaintiff  failed  to  observe  the  stat- 
ute, which  requires  the  assignee  of  any  chose  in  action,  in  his 
pleadings,  or  by  affidavit  where  pleading  is  not  required,  to 
"allege  that  he  is  the  actual  bona  fide  owner  thereof  and  to  set 
forth  how  and  when  he  acquired  title."  Illinois  Statutes,  ch.  110, 
sec.  18.   Undoubtedly  this  is  the  requirement  of  the  statute,  and 
the  proceedings  in  the  trial  court  in  this  respect  were  irregular, 
but  as  there  is  no  claim  of  any  defense  to  the  claims  on  the 
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rcerite,    and  as  the  assignments  to  the  plaintiff  are  valid,   we 
see  no   good  reason  to  reverse  the   judgment   solely  because  of 
the   informality  of  procedure. 

The   judgment    is  affirmed. 

AFFIRMED. 
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MRS.    ERANE  0.    HPREYNE   et    al., 

Plaintiffs  in  Error.   ) 


134  -  20108 


HERBERT  MILLER,  a  minor,  by  Fred 
Miller,  his  nex/t  friend, 

Defendant  in  /rror,  )     Error  to 

)    Municipal  Court 
vs.  /  )  of  Chicago. 


y         1C9I.A.384 


MR.  JUSTICE  McRURELY  DELIVERED  THE  OPINION  OE  THE  COURT. 

Plaintiff,  a  minor,  whose  parents  were  tenants  in  a 
building  belonging  to  defendants,  was  injured  by  the  falling  of 
a  stone  step  in  a  passageway  used  in  common  by  plaintiff's  family 
and  other  tenants  in  the  building.  He  brought  suit  by  next 
friend  and  was  awarded  by  a  jury  0600,  and  judgment  was  entered 
on  the  verdict. 

It  seem3  to  be  conceded  that  defendants  are  liable  if 
they  failed  to  exercise  reasonable  care  to  keep  the  steps  in 
proper  repair.   Shoninger  Co.  v.  Mann,  319  111.  242.  Defendants 
sought  to  show  by  testimony  that  they  had  used  reasonable  care 
in  that  once  or  twice  they  had  attempted  to  aec\ire  the  stone  in 
place;  but  the  jury  was  amply  justified  in  believing  that  to  do 
this  it  was  necessary  to  fasten  the  stone  in  place  with  cement 
or  mortar,  and  that  no  cement  or  mortar  was  used,  anci  that  what 
had  been  there  had  crumbled  away.   ^e  see  no  reason  to  disturb 
the  conclusion  of  the  jury  that  the  defendants  were  guilty  of 
negligence  as  charged. 

It  is  said  that  some  pcrticr.s  of  the  attending  physi- 
cian's testimony  were  inadmissible,  and  that  there  was  a  conflict 
in  the  testimony  offered  on  behalf  of  the  plaintiff  as  to  the 
number  of  visits  made  plaintiff  by  the  physician.   However  this 
may  be,  the  court  instructed  the  jury  to  disregard  the  alleged 
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inadmieeible   testimony,      ar.d  the  amount   of  the  verdict   does  not 
indicate  that   the   jury  was    improperly  influenced   as  to  the  ser- 
ioueneea   of  the   injury.      The  accident   caused  a  hole   in  plain- 
tiff's leg,  penetrating  to  and  affecting  the  bone;    the  bone  was 
described  as   "rotted"   and  part   of    it  was   removed.        Plaintiff 
was  confined  to  bed  for  e.  month  ar  d  could  not  use  the  leg  for 
seven  or  eight  weeks.        We  do  not   think  the  verdict   of  $600  was 
excessive. 

The  judgment   is  affirmed. 

AITXfflfKD. 
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CITY  OF  CHICAGO,  )  J 

Plaintiff  in  Error,    )/ 

J      ERROR  TO  MUNICIPAL  COURT 
V3.  /) 

/  }  OF  CHICAGO, 


DAV>:  LEtflNSOHH,.  /      ) 

Defendant   in  Error./        J 


V^  189I.A.  3  86 

I  .  JUSTICE  MeSUKELY  DELIVERED  THE  QPIHIOB  OF  TEE  COURT. 

Defendant,  the  keeper  of  a  saloon  in  the  City 
of  Chicago,  was  charged  with  the  violation  of  the  city  or- 
dinance which  prohibits  keeping  open  a  saloon  between  the 
hours  of  one  o'clock  A.  L. .  and  five  o'clock  A.  M.   Upon 
the  trial  a  witness  on  behalf  of  the  City  testified  that 
on  the  morning  in  question,  January  1,  1913,  shortly  after 
one  o'clock,  he  saw  do   or  30  people  drinking  at  the  bar  in 
defendant's  saloon.   The  defendant,  testifying  on  his  own 
behalf,  admits  this  to  be  the  fact.   Therefore  it  was  un- 
disputed that  the  saloon  was  open  in  violation  of  the 
ordinance,  but  the  trial  court  found  the  defendant  "not 
guilty."   Nothing  appears  from  the  record  to  justify  this 
finding,  and  defendant  does  not  appear  in  this  court  to 
urge  any  reasons  in  support  of  the  judgment. 

As  the  finding  was  directly  contrary  to  the 
conceded  facts,  the  judgment  is  reversed  and  the  cause 
remanded. 

REVERSED  AND  REMANDED . 
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No, 
351  -  20181 


OLIVER  TYDIKGS,  /        ) 

Defendant  ijf  Error,   ) 

}  Error  to 
vs.  /  )  Municipal  Court 

)         of  Chicago, 
FARRIHGTON  AUTOMOBILE  CO, 

\  Plaintiff  in  Error. 

\S  l^3  1»A.  3  87 

MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  seeks  to  have  reversed  a  judgment  obtained 
by  plaintiff  in  a  suit  claiming  a  breach  by  defendant  of  a  con- 
tract to  furnish  plaintiff  an  electric  automobile.   The  contract 
was  in  writing,  and  by  it  defendant  undertook  for  a  certain 
price  to  furnish  an  Ohio  Electric,  "1913  shaft  drive,  0  type," 
body  to  be  of  standard  design  and  "painting,  Ohio  Blue;  uphol- 
stering, 919  whipcord";  delivery  "on  or  about  10  days."  Plain- 
tiff made  a  deposit  of  $100,  and  the  contract  provided  that  if 
there  was  no  delivery  this  deposit  was  to  be  refunded.   Defendant 
agreed  to  allow  plaintiff  on  the  price  of  the  electric  car  $600 
for  hie  Franklin  gas  car  which  was  to  be  traded  in.  Plaintiff 
claims  a  failure  to  deliver  the  electric  according  to  the  con- 
tract, and  the  trial  court  held  favorably  to  this  contention  and 
allowed  plaintiff  as  damages  $700,  being  the  amount  of  the  $100 
deposit  and  $600  for  the  Franklin  oar,  which  had  been  delivered 
to  defendant  and  sold  by  it.   From  this  amount  was  deducted  $225, 
the  price  of  a  "rectifier,"  sold  by  defendant  to  plaintiff,  7/hich 
is  net  in  dispute,  and  judgment  against  defendant  for  $475  was 
entered. 

The  contract  is  dated  May  19,  1913,  and  it  is  conceded 
by  the  defendant  that  the  car  was  not  delivered  within  ten  days 
thereafter,  but  it  claims  that  the  delay  was  caused  partially  by 
the  slowness  of  the  wife  of  plaintiff  in  making  selections  of 
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atyle  and  color  of  upholstering,  and  also  by  reason  of  the  fact 
that  the  color  "Ohio  Blue"  and  the  upholstering  selected  by  Mrs. 
Tydings  were  not  such  as  were  used  in  its  standard  car  but  re- 
quired special  work  to  supply,  thua  taking  longer  time  to  finish 
the  car;  that  on  May  30th  the  provision  as  to  time  of  delivery 
was  waived.   This  so-called  special  work  was  dene  at  Toledo,  Ohio, 
and  the  car  arrived  in  Chicago  June  19th,  and  on  the  20th  plain- 
tiff and  hie  wife  inspected  the  car  and  seemed  to  be  satisfied 
with  it  except  as  to  the  paint,  which  was  soft.   On  June  23rd 
plaintiff  sent  his  wife  for  the  oar,  and  a  salesman  accompanied 
Mrs.  Tydings  in  the  car  to  the  office  of  plaintiff  for  the  purpose, 
as  she  said,  of  getting  a  check  from  plaintiff  for  the  balance 
due  on  the  car.  Plaintiff  and  his  wife  then  inspected  the  oar  as 
it  stood  in  front  of  the  building  in  which  plaintiff  had  his  of- 
fice.  They  then,  with  the  salesman,  went  to  plaintiff's  office 
and  plaintiff  drew  a  check  for  the  balance.   It  is  claimed  that 
there  was  then  a  dispute  between  plaintiff  and  his  wife  which  re- 
sulted in  plaintiff  tearing  up  the  check  and  the  salesman  leaving 
with  the  car. 

Considerable  evidence  was  taken  and  there  is  much  argu- 
ment touching  the  character  of  the  upholstering,  but  as  there  must 
be  another  trial  for  the  reason  hereinafter  indicated,  we  shall  not 
give  any  conclusions  we  may  have  as  to  the  facts.   Another  reason 
why  we  do  not  comment  upon  the  facts  may  lie  in  this,  that  upon 
the  trial  the  car  in  dispute  and  also  another  car  were  brought  in 
as  exhibits  and  were  inspected  and  examined  by  the  trial  court 
with  reference  to  the  questions  of  fact  concerning  the  condition 
cf  the  particular  car  in  question.   Of  course  these  exhibits  are 
not  before  us,  and  there  has  net  been  preserved  anything  to  apprise 
us  as  to  what  the  trial  court  saw  or  as  to  his  judgment  upon  the 
oondition  of  the  car,  exoept  as  this  may  be  inferred  from  hie  find- 
ing.  It  is  urged  by  counsel  for  the  plaintiff  that  this  precludes 


1 


-3- 


us  from  passing  upon  the  facts  contrary  to  the  conclusion  of  the 
trial  court,  and  counsel  for  the  defendant  seems  to  concede  this 
We  do  not  think  it  necessary  to  pass  upon  this  ques- 
tion, for  we  are  clearly  of  the  opinion  that  the  court  committed 
error  in  its  ruling  as  to  the  admissibility  of  testimony.   The 
testimony  offered  by  the  defendant  as  to  the  actual  value  of  the 
Franklin  car  taken  in  exchange,  was  held  to  be  inadmissible  and 
defendant  was  not  allowed  to  introduce  testimony  on  this  point, 
the  court  seemingly  being  of  the  opinion  that  the  contract  price 
of  $600 j  at  which  the  parties  agreed  the  Franklin  car  should  be 
traded  in,  was  conclusive  on  both  the  parties  to  the  contract. 
We  do  not  think  so.   It  may  be  prima  facie  evidence  of  the  value 
but  it  is  not  conclusive,  and  the  true  value  may  be  shown  by 
proper  evidence.  The  trading  value  of  property  is  not  necessar- 
ily its  market  value.   It  was  harmful  error  to  refuse  to  allow 
defendant  to  introduce  testimony  as  to  the  market  value  of  the 
Franklin  car. 

It  is  unnecessary  to  notice  other  points  made. 

For  the  reason  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 

REVERSED  AND  REMANDED. 
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MR.  JUSTICE  McSUPELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Complainant  filed  her  bill  for  separate  maintenance, 
alleging  cruelty  and  drunkenness  of  the  defendant,  who  by  his 
answer  denied  the  charges.   After  hearing,  the  court  granted  a 
decree  of  separate  maintenance  and  ordered   defendant  to  pay 
complainant  for  the  support  of  herself  and  a  minor  daughter  the 
sum  of  eight  dollars  per  week. 

From  this  decree  defendant  has  appealed,  saying  that 
the  finding  of  the  court  sustaining  the  charges  of  the  bill  is 
contrary  to  the  evidence.  We  do  not  think  so.   The  testimony 
shows  that  the  defendant  was  frequently  intoxicated  and  several 
times  was  brought  home  in  that  condition  in  the  early  hours  of 
the  morning;  that  on  one  occasion,  the  birthday  of  complainant, 
while  some  old  friends  were  calling  on  her,  defendant  came   in 
drunk  and  beat  her  severely;  that  again,  on  Easter  "unday,  de- 
fendant struck  complainant  and  beat  her  so  that  her  face  was  bad- 
ly swollen  and  bruised.   The  testimony  of  the  physician  who  treat- 
ed her  at  this  time  is  specific  as  to  the  extent  and  severity  of 
the  injuries.  Other  like  occurrences  were  testified  to  by  witness- 
es, including  adult  children  of  the  parties.   The  testimony  on 
behalf  of  the  defendant  as  to  the  alleged  quarrelsome  conduct  of 
the  complainant  has  been  considered  by  us,  but  taking  the  entire 
record  we  see  no  reason  to  change  our  opinion  that  complainant 
was  entitled  to  a  decree  for  separate  maintenance. 
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Neither  are  we  impressed  by  defendant 's  claim  that  the 
amount  of  alimony  is  not  justified.   There  is  nothing  in  the 
financial  condition  of  the  defendant  which  would  make  these  pay- 
ments difficult,  and  it  cannot  reasonably  be  said  that  eight  dol- 
lars a  week  for  the  support  of  complainant  and  her  minor  daughter 
is  too  liberal. 

The  decree  is  affirmed. 

AFFIRMED. 
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hie  hand  on  a  ladder  \;hieh  was  leaning   aj  ainst    the   cell 
r;ich  hie  body  was  subsequently   found.     Contradicting 
,  the  foreman  testified   that  his  order  v?as:        KAa   200a  as 
igiahed  the  job  he  was  en   that   i  Had.  sose  bottoms  of  "«eils 
aint,   to  hunt  ae  up   end  1st  &e  knot?,    and   I   v/ould   shev?  his: 

I  wanted  done."     .another  aitness  gave   testimony  tending 
orroborate   the  fj.rci'.r.;u      he«pective   cc-una-el    seek    to    sup- 

vGC  oi    ene   2ixuce.ioii  and   tne   usual  manner  05    ■_  ^inj     t&e    .ee.ei« 
US»tanee  it  is   strongly  urged  by  the  defendant   that   the  in- 
[wallo  of    :i  e   ivells  sere  nearer  painted*    due   only  the   bott<    -    . 
ia  disputed  by   teytheony   to   the    effect   that    aoi2.eties.es   the 
re  inside  v/ar;  painted. 

The  determination  of  the  issue  aa   bo  the  forss  of 
irder  resolves   itself  largely   into   a  question  as   tc 
ibility  of  the  7/itnec-ses.      After   considering    this,    «?e   are 
■repared  to   say   thai   the  ^jury   should  aa^e  disbelieved 
Stiff's   witness  happ  rather  than   the    story  of   the  def end- 
si  tnecces  end  there  ar<;  no   surrounding  conditions  which 
idaep'o   story  impossible  or  even  improbable,      tie   eee  no 
■ft' for  concluding,  that   the  jad,  ee::i  of   the  jury  in  this 
Id  ia  .:<a:jifeeely  a^einat  tiis  v;e~;,:ii  oia   the    evi  ..  rice,    and 
pfore  vre  must   consider  plaintiff   eo  have  proved  his   s. 
'^of  a   specific  order.      The  jury  could  properly  b<  "  - 
.e    ?.noe    that  paint  an.-  gasoline  used  in  such  a  re 
^  i,ivc  eff   fuKes  dangerous    to    the  life  of   one     -   v    .--■  re- 

3  t.uat  the  defendant  suet  be  held  negligent   in  giving;  the 
;dic  order  ^vitnout  earning  of  the    h ..,;,  rs. 


i'he  -::t.',  /-•  lent;    khat  pl^iutiff   rasis   ;-;uU'.    of   coat 
j-y  nc{-'li:  ftKci?  is  :">;.   convincing,      XL-   sefcuus  basai   /.poa  specu** 


ton  ?so  to    tht-:  length  of    ti  ...A.  v.'c;uXd 


'.    A.ti,l.'awG 


tae 


Btuiial  affect  plninniff  a-a   as    worked  in   to.;*  well,      "  •.'    srt: 
iifyiri'.;  for   th*»   uftfer.da^i    fisfcinated   the      ..         .  -    ..    *;h    :.  ;■  r. ;;;:•!• 
h  it  s/ould  n;  :  ■:-;•    to   ^».;<s    to    do    fcnfi   job 
:  '■„::?.   Inference    is    s-u-2!/  *s  •„«'•-    t  ;..:    ,m    i  '    ..-. 

Kg  Job  cr  tc.  .:..;:'■-;•    inside   the   r/ell    to    rest  after   fiini 
work,      or   thfi  cth^r  han<    witnesses    testified    fco   v.;-    cricne 
an;    to    show  ti:;:.v.    th«  harj  f... 3    effects  frc-x    the    J  •  .  v  o   ;,-hy-t 
Iffelt.  in  a  fev?  .'sinutiss;    ss   that  it   cannot  fcs    aaid   \.  ... 

Lrly  that   j.Xftinxiff   regained   in  bide   c?    •"■         :£-3J    ale 
Is  than  vi«9  j.-eccssary. 

SoitiiSl"    e&m    «'£    M.«,rc*c.    L..0.1.    pj.:...  .  ..  ff 

fk.     Es  had.  never  before  been  inaiue   one   of    thesf    ..."..  :.... 

jury  vrere  justified  In   finding    Ut   .   the   fact   of   hie  o.;c- 
■r>e«?   in   painting    otucr  articles  very   d: 


Jtt.cry  v.nViJ    i-:h.   not  ..c...c;    cr   should  nut  r.«ceasuj      . 
'.icieritly   •:.-.. ^c:  of    ihi      danger  froia  y ..  in*    I 

::■'<.    :.i  rr    COr.OJ  '  ; 1, 

It    is    true    ihat   the   curd     .  :   .v    .    :  care 

Dr.c'c   safr  t.v    is  or:    Lh*    party  assart  in,     it,   and   there   is 
sticaXXy  no   direct  evidence  as    :;•    the   conduct  of  .     iff 

lij.iz>   rsapect,        he    u  icci   a  ladder  not  only  as  a  ;...::.:...   of   c-n- 
ftg  tne  vr-al.l,  "out   ■;•.-,.,.   .t.iy  for   ih«   j?urpos«  of   emerging 

B    tii"'    Vi'CJ.j,     '>!•;,.    {.*C    ;^wU    V  £;fjiS*lGd    iliZJ    "?crj',"#        .•  ...    J.  ;"..L"'    IIU     ^-_- 

•I i  -m1  c.i^.Vt^c'i  i5£,3.«i.j   t;.r*    tionCymcii ,   ~.c  : ._•.„--   ..  ■.     ..;...-..'..  to 

fttiff*a   actions   ro."t        -       entered   the  '.':.'     .  . .'  -    the  fact 

I  tic  painted    *he   inside,      it  has  be&n  held  /.  :.;'    bhi   - 

Kt'  Ci;.  Aj^r  cixcu?iistf5iiC0S   the   "I:?. intif f   is   sntitlea   to   the 


piuiption  that  «r.en  naturally  seek  to  evc-id  ii 

Xixrvc    iixir  err.  lives,      .'his   ru3  am:our<  :... 

llo-.ved  in   Illinois  Centra]    '■:.    '*.'..    Co.    v.   "0'h/  i,    ,       r, ,    : 

]..;.■;    0 .        .   .    I .   . . .     •'.    or  «    v.  * «       ..  . . «  s    19'j    . — •..  ,    .  •_ ; 

|1.   C.   a   Lit.    L.    ;■;'.    -'c.    v.    i'cer..    :,     .ds:r. ,    19      ill.    ;>!?; 

,:".    j.   H.    '...    Co.    v,    fecrey,    ad.^r. ,  i.   4yfi. 

at  in  this  case   duo   care  for  plaintiffs   c   ■-.    .    .fet; 

H  sufficiently  proven. 

Cotiplaint   is  made  of    the   giving    and   x'efi  ;  ::y;  of 
atructionc.      it   iy  said    *o   be   error  for  the   court    to   . 
fyen  at  plaintiff *s  request   instruction  fa.    3,    in   that   it 
pjfcorizea  the  jury  to  consider  not  only     .         the  pares  ts  of 

[plaintiff  slight   reasonably  have    expected    if  he  had 
.  also    svhat  his   adult  brothers   an isters  _  :. ■..•.    -v. -a    ex- 
ited,     ie   c«o  not    cninh    tno   instruction  c>  g 
-.strued.     By  its    lai            •.    :...  .    j;    •»    is   ■-..   ■.•■    -..a.    limited   to 
:  eensideration  of  the   testimony  .  tbi  :ti    .  s    •  ■  ■■■   -   - 

i.'irj   told  that   the  jury  Pii^ht  believe   only   v/hat    ... 
i'wcu  the  next  of  kin  nif*ht   reasonably  expect  in    . 
H     ?he   only  evidence  as   to  pecuniary  benefits  froEs  the 
Idntiff  v?&s   that;  he  was   eighteen  y<. :::.:•  o  old,    earned   .   :4 
Irar  two   f/eehs,    and  had  always  f;iv&n   all  he   had  earned   to 
■mother,      la   this  connection   it    :a    uld    be   nottd    i-h  ..    in 
ly  of  Chicago   v,   Keefe,    1X4    111.    222,    tiie    court   said  en   this 
iject: 

"vhe  question   is,    in   ix~   nature,    i.  Ie   of 

xs.ct   determination,    ar,-.:.  the  jury   should  there  :... 

he  dasiafies  in   reference    tc    a  '        ' 

it,  of    ri.avt,    cr  otherwise*    frexu    c  iice 

f  the    life*      farents,      n      i  vci        mothers  :  -     -      ;>,    a;.  ;ht 

Sosenaaly    r.-:'j--cct ,    in  a  o.y    ,va:/3,    to     .a:0.e-   •_•.....  .-.a- :•/ 

it  fyo:     ..   -   continued  life  of  the   intestate,    ■       ...      race 
.a  a,    if  r:o:   of   riyht,    at   any  ;., y:    of   lifc^ 
.   te   imposes   the   duty -of  . at,    in    L  at    ..f    fcr.oir 

|«oji.int;  paupers,    of    the  parent    b      the    sr.il  d,    and  of     nc 
rather  or  sister   by   another  b  -       ..a  or   oh;. .-ah' 


.; 


.i.r.t  i«>y  iii,  5^-13 « 

.;£.    third-:    it.    lira 3    itOt    e*i*.'5T     ,0       iv;       ....:,    iii  •',.•:-. \c- 

fer,    in  vie-r  of  >;aat    ::;,    said  not   or.iy  i;j    rdiia  c  u-J'-   '-■..        :  se 
n  United  Xsrewerieu   Co,   v.   01  Li.,    ou-1*    '  "  J      ;~r~ 

in,   Aa:.\x.  ,v.    fjoalil,    2?iJ    111,   Ap'i  .    iy7,    ruvd        .    .     .-.  .    ..     . 

itcd. 

CotsplRint   is  jaade  or    idii    ra*u»i  ?.    &f    l<   '    . --, 
red   inatx^uotisna  K'ou,    53,    !25   sao    ia»      1'lvsse    _.......•...,. :.    - 

frcctlv  stated   &iie  las    >itli  refwrtsiiso    t«   ...;.-•...'..-..:.   i-j  £:, 

i  *'.  y>2TQpei"  c.'i.'o  i~-'j.:\_.,'-  Vf*?!!   iUVirs   fcce>s      .        :..    c-n    .<...    t    •"    v-x~s 

;'j'»    -.'(i    &0    i&Ct    fuiiiki     it    fa£'SO£    tw    i'jSVc    !•..  •."....:. . '.    t   i<        iOt 

plaintiff  v/ss  obeying  a  specific  order.  .  ■..-  fe;  ■  ■'/..  ■ :.   in- 

giVCjQ    isiis  ui'UC  'ii'jii    !:.>«    i.       ins?  f  l*  £  <;  d    J... -^ :.._■;  c_ .:..- -       .... 

pfsred  by  i»3tructi<;i2  IVo»   i?»    sui<i   vcf^&cd    .:     ^:."  ..    .■.:■..   .     .    .'. 

i  co vc lac  *)y  i  i'X'.   i  >^i'utjuiO.'j  -■'•»    j  »  .  ■■>■  --    v.-..   i'..    *  s  ----■ 

I;   '.'  IC-   C*     CO.-  V-'-tCi.      .  £     <-     Silt'   p     ■-■■  ad     CC  .-      .  ■    l     A'r'o      -.■  ..■        ••,!!:  -i,     "-.       ^^';<r. 
0-.  «?€    $;<££    HO SiiJUig    i2.t    v.-.:.t    la    ££ii    .  D^ti;    ....     tu     «£.t     COi   ..  ;C"t 

1-    thsya    i..   boss*'.   'K.:  iv^t   i'or  tdie   c;o,;;tw::tiC5i    ....    ...         : 

in.-    ih^   i.vin3    t&side    .  t]  .::>•.-'   *...  ,.  .:.:c   inoiccting     .:..     ".:  *  .. 

-  yet  we  ao  vio^  fetil   tiuit  we   should  reverse   tiio  ,.,  : 
ds  cause,      it   aypesys   Uiiai   -^o^v  ci1    v^.c  aiost  objection      . 


rff:  do  not  consider  the  verdict  of  §5,OCC   for  the 
ettth  of  ©  young  x^^ri  over  eighteen  years  of  age,    ~;i<r  support 
f  his  mother,    to  hs  c::ccasive. 

Trio  4^<*^ic3St  is  affirmed. 
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ft*,   PRI8IMSG  JUSTICE  ftaftSES  MUfOU  THK  0PXHO8    5J  THE  OGWRT. 

Appal laa,    plaintiff  &•**»,    fc  rough  t  ar>  action  in   tort 
*«ainst  appal last  MM   tin  Caioagc   Railwayi  Coapaay. 

On  April   89,    181*,    aata    thai  caaa   lft|  call ad   foi    trial, 
appailaat  M*t  a  nation   for  iaaUauasea,    auaaort**   by   affidavit   MW 
.      tio£   fartn  aLeanoa   of  a    aitnaa*.    tfee  aaVarial    faati  8»fs!C^    to   fca 
rrovan  by   hi*,   anri    tha   naoaealty  of    taking   kit  deposition,        ffea 
Railway.  Company,    baaing  *>  Mftoa   ,.;    |h-  Mt4Wj    »Tig   ^  r«rr«MhW 
|  »•  M  taa  aaaxlag  laavao*.     But  plaiatif*  mi  ;ra«ant  aad  adaittad 
w:at  the  at.ar.i  aitneea,  if  y.reeent,  *«ttld   teetify  at  aiiagaa  ia 
tan  affidavit,  aatrtraaoa  the  aowri  dtalaa  tee  action,    the  order  r«id- 
i*g  on  -plaintiff,  t*a*tta&e«.«      Bade,  Beetioa  88  of  t*e  Practise 
Act  governing   tat  praoUae   m  »wfe  a&ttnsa,   tfea  Swing  Soupeny  up.. 
questionably  kaa   the  right  to  r«a«  mm*  affidavit  ta  ftvideaae  at  the 
turn  en  fax  a*  lt  ami  aaterial   ta  tin  leeua  between  it  sad  plaintiff. 
No  auction  at  to  it.  aeterialit,  n,  **«,  M  wiB#i  uri  IU  MCord# 
taaa  it  «a«  ct reran  »t  tat  trial  counts  r»«  appaliaat  raoognuin. 
that,  under  taa  circi,*  stances,   it  should  bt  United  tc  ta*  lean* 

.,.  appellant 

liWi*   i.     ttM   »Ulat4ff  and   not   ta   received    t.    affaat    the    liability 

»f  taa  Railways  c  npeay,  aaiaa  and  nana  an  such  eUbeieeion,  eaten 
that  it  »t  receive*  vita  aa  appropriate  instruction,  aaklac  cnnb 

restriction.        Plaintiff  firet  annate*   to   liaitinfe   ta«   sffaat  of 


to3  aviianoa  and   latar   joinad  with   tha  Railway*  Ccarany   in  otjsct- 
im.    to   it*   introduction  at   »il,    though  he   ftO*   contandc    that    the 
racord   is  not  cap9,bl*  of   that  core  true  lion, 

Tha  of  far  of  the  affidavit  sesm.e   to   hava  baan  consid- 
ered  froa-    the  point  of  trie*   tfeat    tha  aori:?ion  Mdt   oy  plaintiff's 
couaaai,    on  «hieh   the   ordar  far  csntinu^noa  «se   rianiad,    *&8  condi- 
tional upon   tha  case  going,   to   trial    iss&sdi&toly.        This-   rfcl  plain- 
tiff's contention.        But   tha  motion  end  ordar    thargon  apaak    for 
tfcui&aeivas  with  raspact   to   that  Quaation.        So  such  condition  is  can* 
t&inad  in  ths  ordar,   and  in  via*   of  th#   fact   that  tea  oa«e  ra^ainad 
upon  ths  daily   trial   call  until  actually  rss.cbad  for    trial,   without 
any  dalay   for  which  appallant  w&e  raaponeibla,    MM  contention  mads 
that   tha  affidavit  VM   to  ba  racaivad  only  in  tha  avant   tha  caea 
want  to   fcriftl  lsuuadiataly,    li  utterly   it.cor distant  «itb  tha  cir- 
cu»*t»nca*  of   racord  Had   tha   l«t«&4aMmt  of   tfea   tt&tttt*.        Thara  was 
an  ints»x«:,il  of  afcoot  *ix  s»eak»  bo two an   tha   tima  of  out a ring   «.uch 
ordar  and   tha   trial    of    t&e  cfc&e,   occvaionad   is o  1  a  1  y   ty    tha   f«ut   that 
othar  cabas  on   tha  call   wrs  £iv«n  prteodtffto*.      S*««*  warily   it  couid 
not  ca    told   in  -uavs.no*  *han  it  *<ml6  ba  zaaefcad.        It  t»a  contanuad 
that  anough    tiaia  alapead  tithin  shioh   to   iafra   tna  deposition  of   tha 
nbsant  'Utnasa.        Put   tha  ordar  tM  not  conditional  epos  appellant's 
affort   to  obtain   et,ch  a  -laroai  tion.        No    .uaation  of  want  of  dili- 
gence  to   rrocure    tha  witness*   oepoeition  was   tbarafor*  before    tha 
court  at   that   ti»»#    Mid   it  was  a  misapprehension  of   tha   3 f fact 
of  tha  ordar   to  hold    ttat  ig>poll*at  was  j--ri»c'.luded  fro©  offering,   tha 
affidavit  a-t   tha   trial. 

Ths  grounds,    therefore,   upon  ^hich   -Isintiff  urged 
hia  objection  and  upon  which   tha  c^urt  apparently   ruled,    wrong- 
fully  resulted    in   itfe    ar.tirs  ajcelueion. 

.  :    intiff  c-mtsnoa,   he'ev.r,    IfeM   be  MrolJ    objected 
to   limiting   tha   avioence  by   instruction,    and    that    it   tna  court   tnen 
turned   to  counsel   for   DM  Railways  Coapany  snrf   :  akad   if  ha  ©t^aoted, 
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and  on  his  replying  "yea"  sustained  tne  objection,  the  exclusion 
was  upon  the  objection  of  the  Railways  Company  and  not  that  of 
plaintiff.   This  is  somewhat  technical,  as  will  appear  from  the 
record.   After  the  ruling  further  discussion  as  t:  the  admi-e6ibij]  ity 
of  the  affidavit  ensued      betwaen  the  court  and  counsel  for  the 
respective  parties,  and  counsel  for  plaintiff  offered  to  withdraw 
his  objection  provided  no  instruction  was  given  limiting  the  ef- 
fect of  the  evidence  and  added,  "but,  if  there  is  objection  on  the 
other  side  and  if  that  instruction  is  offered,  then  I  object  to 
the  admission  of  the  affidavit  at  this  time."    Thereupon  the  court 
said,  "The  court  has  made  its  ruling."   Under  Buch  circumstances, 
we  fail  to  see  how  counsel  for  plaintiff  can  consistently  contend 
that  hie  objection  had  nothing  whatever  to  do  with  the  exclusion 
of  the  affidavit.    He  knew  that  to  give  effect  to  his  admission, 
the  affidavit  must  necessarily  be  received  with  the  restriction 
abked  for  so  long  as  the  Railways  Company  was  not  bound  by  his  ad- 
mission, and  bis  objection  to  the  limitation  of  the  affect  of  the 
affidavit,  wt.e  tantamount  to  an  objection  to  the  admission  af  tfce 
affidavit  at  &.n  if  he  was  not  to  have  the  benefit  thereof  against 
the  Railways  Company,  which  under  the  circumstances  he  had  no  right 
to  claim. 

It  is  not  unueua"J  in  tort  cases  for  evidence  to  be  re- 
ceived against  one  co-defendant  and  not  another.   It  is  too  well 
settled  for  discussion  that  "where  evidence  is  competent  for  any 
purpose,  it  muet  be  admitted,  and  if  its  application  should  te  res- 
tricted that  ma>  be  done  by  an  instruction."     (Kig;hell  v.  Stone, 
175  111.  361;  SU  IL  1a  i  Hi  Hi- Co.  v.  Clark,  108  ia.  116;  Far* ell 
V.  fair  en,  51  id.  467.) 

But,  plaintiff  urges  that  the  affidavit  was  not  com- 
petent because  the  facts  set  forth  therein  relate  to  negligence  of 

the  Railways  Company  and  not  to  any  on  his  part.   In  reply  it  is 
enough  to  say  that  they  clearly  tend  to  show  alec  the  exercise  cf 


- 
- 
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-■ 
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oraimry  c*r«  s.nu  w&nt  of  ttagllgaaea   on   tfea   part   »f  appalla&t. 
faaaa  facta,   aaieft  *ppalia»t  rallad  on   the  affidavit   aad  adalaaiea 
to  BffO*a4    »a*a   vit%I    to    ita   00  faaaa,    -?r     •  ror.rfvl  J.v    tXOludad,      It 
was  fly  ,jui<Uf ic^tion  of   tbs   c  wrt't   ruling    fcaat    the    avidaaoa  aigat 
cparate  prajadioinllj    to   taa  eo~dafa&OUAt,      (Cye.    Ifl  £vid.,   Vol, 
3,   p.    161  .  i 

Plaintiff  6s»ek»   to  oafca  &M   &i  t    pallfc*t*a  raft;®©.!  of 
an  off«r  toy    tfco  Railways.  ConptAy    to  ffitadra*   lt«  ofejaotion   If  »8» 
pail^nt  wouiss  aXloa  aaj&j$gj§,  affidavit   proourad  b)    aaid  ooapaay 
fro*  tha  abaaat  witn*a«   tc  fea  nscdivrfd   in  avldaaoa*      fcppallaat'a 
right  to  tfca  tsnefit  of  its  affidavit  dapaodad  aatirnly  o&  plain- 
tiff's agraaaant  &nd  not  aprej lant's  aoeaptaaoa  of   tat  aoapaay'a 
proposal. 

Appal last  ooaplaiaa  of  taa  ooart'a  ruling  *xciuding 
atatauoatc  of  aaotaar  paraon,   ao  c;«<?<r,y  ooaoloaiona  rod  axproaaloao 

of  hie   opinion   that   tbay  «er«   ?ropsriy  rsjsctad.        Bat   for   ths 
srror  in  axelufiin^    a$l&  affidavit    tha   Jud£a«nt  will   oa  reversal   end 
tbs  oaiiee  re^andad. 

5-uv;rf?r  ABO  R£*a»D£D. 
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JOSEPH  8ZIKXU8, 


Appellee, 


V8. 


STEPHEN  P.AGAUC.  .'  et  al.. 


\       Appslle'htc. 


Appeal  from 

Circuit  Court, 

Cook  Count> 


1891-^.4:07 


Statement:   Thl*  ie  an  action  for  libel  brought  by 
appellee  against  appellants  and  others  who  -*ere  dlsEiseed  from  the 
case.  Ai,i  vert  member*,  cf  i  But  left  1  and  dramatic  organization  called 
the  "Lithuanian  Youths'  Circle."   At  one  cf  its  entertainments,  ap- 
pellee *aa  on  a  come'lttse  that  hud  charge  of  collecting  the  eroosede 
therefrom.   At  a  later  entertainment,  hi  had  9Bft?gt  of  tha  ward- 
rote  and  col  looted  the  proceede  from  the  aama.   From  tho  latter 
funo  he  retained  the  sua:  of  4%. 70,  claittinp  that  he  overpaid  the 
society  that  n.uch  from  the  prooeede  cf  the  first  entertainment.   A 
controversy  and  i  ieputa  ov-r  his  right  bo  the  a  us.  so  retained  having 
arisen  in  the  society,  it  passed  a  resolution  demanding?  it  from  hia 
and  threatening  to  publish  his.  conduct  in  the  newspapers  if  he  did 
not  pay  it.   In  pursuance  thereof  an  article,  the  original  of  which 
was  signed  by  appellants,  was  published  on  May  ».,  l&ll,  in  a  Lithuan- 
ian paper  and  language,  the  translation  of  which  is  M  follows: 

■On  the  39tfa  of  January  cf  this  y»&r  tola  Society  r  lay- 
ad  the  play  'Valkata.  •  J.  Siimkus,  a  member  of  this  Society,  wae 
appointed  In  wardrobe,  who  chirped  10  cent®  to   tftofe  person  for 
their  clothing  they  left,  but  ha  kert  the  monoy,  $4.70,  himself. 
At  first  monthly  meetings  after  the  play,  hi  *aa  ask  ad  fo»  an  ex- 
planation.  J.  Btlaktia  just  told  this  much  that  he  got  the  |4.T0, 
but  that  as  will  not  give  it  buck.  Violent  uproar;  J.  Ssiakua  was 
asked  if  he  cannot  show  for  what  reason  he  kept  the  money,  and 
if  be  cannot  show  the  reason  he  ourtt  to  return  it  to  the  Society 
Treasurer;  cut  instead  cf  that  he  said':*  would  not  belong  to  Society 
and  sent  out.  Hx»   will  mantion  that  tnis  was  not  the  fir«;t  time  this 
happened  with  J.  Saimfcus.   tuiXi  he  VM  organizing  the  CoKflttee  of 
this  play,  he  uaod  to  give  us  an  account  in  two  or  three  months, 
but  his  account  never  uued  to  agrse  *ith  the  sub.  of  crcnsy  aolok  he 
used  to  turn  in  to  Society,  ana  he  ftaOd  to  tell  that  he  made  aietsikaG 
in  hie  account,  or  that  he  lost  the  stonsy  from  hie  pooka t.   As.   he 
was  of  the  laav*  nationality,  and  a  member  of  this  Society,  Society 
usad  to  forgive  him  for  a  few  dollars,  The  way  ha  aa>ta4  la  v-ry 
unfortunate.   This  Society  ie  foroed  to  let  the  public  know  about 

lis." 


■ 


The  suit  *ma  cow-'  enoed  by  filing  a  praecipe  October  16, 
1911,  and  issuance  of  eui?nor.s  on  tha  aama  day,    The  declaration  was 
filed  Septsubar  18,  1912,  consietinr  of  one  count,  all  aging  in  due 
fore  that  by  a&id  article  tnerala  sat  forth  it  ana  intended  to  enarga 
that  plaintiff  nad  "feloniously  stolen  and  oarriad  away  certain  moneys 
of  s,ald  society,"  and  olnlnlng  apecial  damage a  to  his  reputation, 
credit  and  business. 

Pursuant  to  an  order  entered  October  8,  1913,  an  ft, I  las 
autto-ona  v»as  issued  and  served  on  thaee  of  the  defendants.  All  of  then. 
afterwards  antarad  a  gen  ami  abearance  and  filad  £:aneral  and  special 
demurrers,  which  *sra  overruled,  whereupon  defendants  filad  plant  of 
not  guilty,  justification  and  the  statute  of  linltatione.  A  demurrar 
to  the  plan  of  statute  of  limitation*  *aa  abstained.   The  vardlct  in 
f :  vor  of  plaintiff  was  for  §1500,  and  there  bain;,  n  remittitur  of  $300, 
judgment  was  entered  fcr  $1200, 
••• 

m.  pr s siding  juctice  bafnes  dilitcred  the  opihioji  or  the  cocitf. 

Wa  naad  not  diecuae   tha  contention   that   the  alias  an** 
Eons  waa  void,  einca,  by  ante  ring  their  general  nppanjmaca  and  da- 
landing  on   tha  merits,   appellants  waived  <iny  objection  to   the  aummome 
or   oervice,    (Mix  v.    Tha   Pa or! a,    103   111,    43S)j    nor   tha   corractnssa 
of   the   ruling  on   tha   demurrer   to    tha   plea    of    the   Statute   of   limitations 
as   the   filing  of   tha  praecipe  and    Inaunmoa   of   the   ausmona  constituted 
tha   commencement   of   tha   suit,    (Schrosder  v.    Kar.    &   freoh.    Ins.    Co., 
194   id.    71,)   and   they  *ere   filed  within   the   statutory   period.      Nor 
aid   the  court  abuse   its  discration  in  rsfueing  to  allow  witndrawal 
of   the  general   appearance  and  entry  of  spscir*!  »rr  aarar.ee  by  aefend- 

I  MS. 

It  it  argued  that  the  article  is  not  libelous  jjeg  jg 
and  that  tha  court  should  have  so  held,  and  instructed  the  jury  ac- 
cordingly.  Tha  question  is  not  involved  in  the  C«ea.   tha  ;Ction 


• 
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»*«  not  brought     n  the   theory   that   the  article  m    libelous  per  j&e, 
but    that   the  averments   ia  the    innuvnav  soda    it   libelous   (Gerald   v. 

Inter  BgOjaj  Put?*    Co*  -    -;  Ii3*   *FP«    s8fc*   *!•}*     r-:    ***>*  apooia.3 

.tie   raattltsd    fro*    its  rVoi  ica  tion.        Vhile    the     rticle    is   not 
i:rJH.a  f-:.-cie  •itsf.r.jiv-tory  and   libelous,    it   ii   reasonably   susceptible 
of   the  »aasi&g  ssorited   to   it   in   tne   innuendo,    una  tha  court  s*cted 
properly   aittlis  ita   province  *hen   it   held    that   it  wae  capable  of 
such  na&ai&f  and   left    the  jury    to  det^rtrsine    tha   waning   intended. 
(Gerald   v.   Inter  Co^an  Pub. Co.,    surra,    aad   caeee  citec.)        Bcaidca 
the  pica  of  juatif ication  aions   re  ulrea   attbtti   *ion  of   the   esse   to 
-    jury.     (Can  It  v.    B&bcitt.    2    id,    130;    Sawali   on   Slandsr,    p.    he.) 

It  is  next  contended  tb*t  there  *ca  r.o  proof  of  **.  rees 
ice.  If  the  published  aorda  acre  intended  to  iapute  to  tha  plain- 
tiff th»  cri;re  of  larceny,,  then  amlioc  could  be  iatpliad  froc  the  vary 
Ukfo  thereof  (Hintz  v.  0  rammer,  138  III.  3  i  ■- '.  ,  ,  and  uuthoritiee 
cited),  and  tbia  implication  la  not  overcome  corcly  ey  defoadasta1 
denial  of  wallec  ir  of  certain  axprccaioaa  attributed  to  ecac  of  fc&ea 
by  plaintiff   indicating  calico. 

Nor  can  »a  concur  in   the  contention   that  because  ap- 
pellants *«re  officers  of   the   society  and  carried   into  affect  its 
resolution  for   the  publication,    the  article  cae  i  privileged  eoaaa* 
nication.      Th«ir   action   in   ae  £ola$  e*e   wholly   apart   frost  any  ,iuty 
that   it  could   reasonably  ba   acid    they   GCed    the   society.      They  pro- 
cured the  publication  of  the  artioia  and  aifaed  it  for  that  eapree« 
oae,   aad   taaa  baeaae  reersnsibla  for  it  (Btrader  v.  Say dor.  9? 
111.    404;    P£Ujainj    v.    Jock  eon,    86   111.    A:p.    924)*    aad  *re   not   relieved 
fro.:    responsibility    for   the    tortio&l   act   even   if    thay   cr.«n  b«   aaid    to 
have   acted   for  or   at   the  dir^otion  of   the    society.      (Johnaon  v.    f:-.:-.rber. 

10  Ixl.    425  J    I-afrd   v.    §bJtBRfeB«    ^-^    i^*    ls») 

It    la  next  contended    that   aa   appOlloa   admitted    taking 
the  money,    dcfeadaata  pobliebed    eftly    the   truth,    and   thut    that  con- 
stitute  a   cufiicient   dcfcace  unuar   the   ttattttOj    b*.t,    in   order    to  con- 


etitute   ■   sufficient  ciafene*,    th*    truth  BBOt   BO    pa^llshttd   * i  th  good 
BOtiVOt    MM)    f9I    justifiable   snd^„  Tut?  OlOOf   ictort   c  f    the   pBOli  OOtiOB 
•M  not  BOfOl)    tbat   ha    look    tbo  BOBOVj   obiob  ooi  not    :«iuart,    but   that 
he  Btci*  it  oad  oc  ootivot  of  JBOtifiobl*  oa&o  Bf«  Of  ■  '-r -iAt  froo 

tb*   pttbliobiag    Of    tfew   sere    fOOt   of    teJtiBg    thy   OOOOf,      On    tbo   contrary, 
ihay  **re  unworthy,    |Im  oppofoat   pur.-o,-*  boiag  to  iajafO  Bp£OllOO*0 
« tending  «»»ong  tfeOBi   she  knew   bio  Of  Right  dOO<t   with  bin* 

Imc  ndjeitoiOfi  of  ovidoooo^ooi^ploiMKi  of.       One  of  the 
Oit&OOOeo,    «h«   food    this    article   01   pttbliobo&j    had   antrueted    the 
plaintiff  oiib  the  cue tody  of  ■OBta  of  hi«  itoney.    006,    oftov   rood; log 
the  ftftielo,   Oitb&fOO  it,   ilploiaiag  bit  eoadaat  bj   intottag  boo  his 
iaterpr  •  tod  too  oftfcolo,     It  *ofl  oosBOtoat  t     boob  too  »oa*e  in  -snich 
ha  oadOfOtOOd    it,      typlooa  v.    Uorchaniwe.    63   111.    80)    if   it   influenced 
hi*  action  to  Oppolloo't   injury.      The  offset  of  the   libelous  word® 
OOf    tbJ    vary  0000000   Of    the    injury. 

k,  via*  no  a   •''.:■)«  receivaa  of   th«  f ecu alary  circuit  .■■no  as  of 
too  Of   tbo   eppolloatO.      In  •  ose*  where  aailoo   i«   (shown,    the   jury 
m&y  propariy   %&&e   such  BifOSttftBtftBGOe   into  OOBoidOfatioa  ia  aoaoooiag 
■soapl&ry  do*o$ot  ( h i n 1 1  v.  Sys&BSB&E*  JBIEEfti  H--  rcie-on  v.  jihook,  4i 
Iii.   1*1*)      fbo.fi  ooold  ®e*»  to  bo  oo  gfoaad  fof  ooaqpiaiatj  booooofj 
unieee  tfee  verdict  to  oaooooivoj  tut,   in  tbs  ooooooo  of  onf  ovi<Soa©i 
tonalDg.   to  axcite  pBOOiOB  Bad   prejudice,    tha   affect  of  such   t«*ti- 
ibony  can  bi    rOCOdiOd   by   fi    fOftbtf   remittitur,    BbiOb*    00    think,    ebOttid 
ts   made    for   fOBBOBt   ROfOiOOftOf   Bt&todU 

to  baf&iv  ioaa  it  booboobtv  to  Atooaot  tbo  otbof  bob* 

tention«  ssaae  00    to    ftdflfciooio*  OBd    MOlOOiOO   Of   BVidBBOB  or   Of    to   in- 
otraotioaa  given,   fo»#  oftof  oofoftal  Baaaiaatioa  th  reof,  oo  find  no 
*»riuue   *rror   in  eny  of   tbo  OitOd    IftOtoBOOOt      ?b«   rOtfOlutiOB  of   tat 
society   Bat   pfOBOfl?   iifltitOd    to    tbo   BJBOOtiOa  of  aaliee,    BOd    it&  oh»r« 
tar   ROi    pfOOOfly    rOJOOtOd  4»r>    irrelevant,   Oftd    t&OfO   HOB   no   abu®8   of 

dioofotioa  ia  roooiviac  tbo  tobuttoJ  tvidoooo  ooapioiaod  of* 


i      g    thin*    th*   jud£»v*nt   le   t;  til  i    too   largo,      f*    f»ii 
to  find  in   tha   iVldaiie*  satisfactory   proof  of  •poolal   daoiegae    to   iha 
MfKBt   of    tho   jVii^ff'sat,   sag   »v^r.   thin*    it  unjuatif i*d  OOftOOdlag   tba 
ii:ht   to   SX0*i&O?3  ae,      Pinntiff   Oiftiaod    toot   be   it.      I    ;->-;il 

ordat  btftOlftOOO  ohiol  »<*«?  daatr-^yad  «c   th*   r<s&u3 1  of  t..4d  t  ublie*tloa. 
Th*  avidO&OO  on   toot  point    Le   vary  un^vs tlefwctory,   tut,    giving  dua 
*-«*i^iit    t     oil   ha   (HIO  juesly  oloitt  upon   thi«  record,    **   think   I   jxKr- 
MM   .jf  $7$0  *QWl4  covsr  ail   the   epoci&l  daaage   the  evidence   tend  a 
to   faW*.   us   feusWined,    sjod  ill    that   should  bo  allowed,    OftOf  i.'.oiuoiag 
punltlve  dragee,   and  <-ig  (such    i©  could  re&aonably  00  feefseasad  a&^inet 
MfoOM  in  appelant*'   circuHust«ncee.        The  jucignant  not  excessive  and 
•111  bo   reversed  for   that  res*.&.tt  and  the  e^aa  remanded,  unlee®  ftp* 
pollOOj   *ithin  fave  d&ys  herefrom,    filoe  ft  remittitur   for  |4&0,    in 
«blch   aaee   the   judgment  «ili   taa  affirmed   for  $750  stnd   ooate, 

AFFILED  OS   RaJKlTTITUR. 
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/ 
?IH?I21D  *   SILIOTf  PACKING  CO.,  )/ 

Appal  1 «®,         jf 

/)  A.-rc*.l    froa 

v*.  /    {  ; srior  Court, 

/    )  Cock  County. 

C.   I.   OROM,  ( 

Appellant.       ) 

1  CD  I. A.  410 

mr.  ?R£siDijfG  jupt:c£  lAnysi  Bnitsuop  tm  opi»igs  or  th«  coukt. 

Tba   only    <u*ation  raised  on   tfel«  *]  £#&2    ralatat   to 
tba  action  of   Us*  court   In   striking   the  ft«f*a<taat'f  affidavit  of 
aarita  from  tiii  fiie«*  tad  eater lag  ja&gaeat  a*  of  &afa*&t  agalaat 
AafeaAaat   for  |51£-  ead    uoats,    tha  amount  alalaea'   un£er   the  (laaia*** 
tion,   altar   deducting  a  balaaae  not  aattiatf   for  valafe  separata  judc- 
ment  *aa  entarad.      The   action  w»e  fat  aaaay   claiasd   to  have  basn 
collected   for  plaintiff  &n«  withheld   fraa   it  by   the  defendant.     The 
affidavit  of  sprite   sat  up   the  nature  of  the  oaf eada&t't  dafsnes 
in  tha  following  language: 

"Thai:  en  ta-elt,  Aug.  »,  1918*   thie  dafaadaat  t&vaaaad  to 

ona  H.   K.   alliott,    tea   praaotef   of  a*  id.  corporation  ftftd  one  of 
the  organizer*  and   criminal   atock   tttaaattaatt   thereof  the   sua 
of  Five  Bundled   (#800,00)   Dollar®,   afclch  said   auv,  le  evidenced 
fcy   ona   certain  judgaent  Bate    executed  by  B.   K.   Elliott,    copy 
of  ahiefc    it    tar  a  to  attached  and  which   «&id   «um   so  advanced  by 
thie  defendant   to   eaid  H.    H.    Elliott,    «h    to  be  seed   in   the 
taildlag  aa d  construction  ef  i   eejrtaia  building,   to-* it.  Ship- 
plat  st<tion  at  fiaalj  Florid-;.,  ead  in  aad  about  the  buaineae 
of  the  eald  pi*intiff   Mian  in  the  pfeaeee   »|  eaga&laetiaa  ead 
ahich  eaid  «uk  eo  adv. need  to  R,  I,  tlllatt,   tali  dafaaftaat  ia 
inforaiao   aad   b«Ii*va*   tha   feat  to  »•  trua  was-  u«so    in  tbs  con- 
struction ef  eaid  building,   taaiti     Shipping  Station  afairaea-IA, 
and  which  e*id  building  tale   lefeada&t   I?;    informed   tad   bekisvaa 
tha   feet    to  be    trua   ie  ae«  ttaed   by    said   aiaiatiff   in  &«o   about 
the  said  cuaiaa*.*." 

Aprallant  contanda   tftat   tha  affidavit  *a>  «ufficiant 

to  abo*   ju*iotiff*a  ratification  by  *coapt&Rc«  cf  banafita  of  ■ 
contract  antsrad   intu  by  Siliott  »i  plaintiff's   croaotsr   or   othar- 
*iaa.        It   It   enough  to  e^y    tb^t    tha  af 'idavit  doss  nut  ««t   forth 
fataa  item  *hioh  accaptanca  or  alaiatiff*«  kooaiadfa  of  tha   trans- 
action can  N  i rop^riy   inferred,    ir  eueb  faati  at  constitutad  i 


l*£&i  dafenaa. 

It  **«■»   incumbent  ucon  ciafan'iant   to   *sat  forth   smch  f&#tt 
as   the  court  could  sea  cone titu tad  a  meritorious  dafanR*.        Tt&it  *»• 
tba  rule  even  oefora  Sac,   &8  of  the  Practice  Act  «a»  Mbeo&wl  to  i  •* 
quira  tb*  defendant1 *  &£fl4&*it  of  marits  to  apecify  the  natur*  of 
the  deface*.      (Ebarfcmrt   v.   N.fft,    19  I i  1  ♦    ftSO]   Sttftteftf  v.    Jichmck,    83 
id.    Ifei;    B*y*   v.    Lvcmia,    M  16.    IS, )        But    tee  affidavit   in   .{uee- 
tian  mllegae  hardly  anything-  mora   than  that  the  plaintiff  corpora- 
tion uaed  ©artwin  property   for   the  construction  »f  mbieh  aef -indent 
advanced  aoney   to  •   third   |  arty  *co  might  have  fcaan   tat«ar*etmd 
tharsin  ftfl   I  frosr.oter  91  oth*r»i*«.      In   feftt,    it«  mll«$fctt9ftt  M  to 
auoh  u*a  are  not   inconsistent  *itfe  its  **•  under  I  contract  of  rant- 
mi  oifothereisa.        M&nifeetly    the   provision  of   the  *t&tuta,r*  ulring 
defendant's  affidavit  of  m»rite   in  such  »  8*»4   to   specify    the  ;mtur« 
of  hie  dlftMlj   contaarpl&tee  a   *te>t*s#at  otf  facts   llMtt   ©ho*   &   itg*e 
defense. 

The  fa#t«  relied  upon  in  the  Affidavit  &ra  too  meagre 
and  indefinite    to  frarira&t  consideration  of  the  arg»*tttt«  made  M    to 
the   ax  tent  corporations  m&y  bi  bald   to  liability   for  contract*?  wa- 
tered into  by   the  promoters   ..  r  organisers   th-sreof. 

Th<s  action  of  ths  court  ns  fully  warranted  RIMS   the 
3*4fjM»t  will  be  affirmed. 


JL-.L 


per  Term,   lt 

19*82' 
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FULTON  PACKIHO  CO&PATf, 
a  c  rporation, 

Ap;  ai  isot, 

Appeal  from 
va.  f   )         Circuit  Court, 


ASTON  J.  CS$MAX 


Cock  County. 


ai ViWe.    (      X  B9  I«A«  *A  X3 


HI,  PRFSIDIBG  JUSTICE  BAMntf  DSUTBRXB  THE  OPISIOH  ">F  THI  COURT. 

This  wee  ■  replevin  suit.  On  the  i@y  of  the  trial, 
an  order  jf  court  *as  entered  requiring  plaintiff  to  produce  at 
the  trial  certain  booke  and  documents  pertinent  to  tb*  i »#&#. 
Later  in  the  day  the  caee  MM  up  for  trial  before  another  juctge. 
tfhen  this  order  was  trougfct  to  hie  attention  by  filial  a  copy  there- 
of (which,  of  eouree,  who  unnsoeeaary  for  that  purpose),  another 
order  of  the  mi  purport  was  entered  requiring  plaintiff  to  pro- 
duce eoree  of  the  fUHl  book®  and  documents  at  two  o'clccV  of  the  same 
day,  ano  the  hearing  *»»  continued  to  that  time  to  enable  plaintiff 
to  comply  with  the  order.  At  that  hour,  plaintiff**  counsel  stated 
that  he  *ent  to  plain  tiff  a  riant  about  a  Bill  a*a>,  that  the  book- 
keeper **g  out;  ihst  to  : >nd  plaintiff*  secretary  Mute  a  ee&rch  for 
the  paper e  called  for  and  were  unable  to  find  any  booke  excaptin. 
a  atuL  check-bock  then  produced.   So  other  explanation  was  given 
and  no  further  titte  wae  taked  for.   The  court  then  asked  if  the 
bookkeeper  was  present  MS4  counsel  replied  that  be  Sid  not  know 
but  hardly  thought  ®o  M  tfef  bookkeeper  had  gone  out  and  left  no 
word  when  he  would  return,  but  it  does  not  appear  that  any  effort 
had  been  made  to  secure  bit  presence  or  aeeiatance.   Mo  further  in- 
formation being,  vouchsafed  at  to  plaintiff's  wiliingneea  or  r*ftdi« 
neee  to  comply  Kits  the  trd*ra,  the  court,  on  defendant's  action, 
Ai«e%**g«4  the  jury,  ditftlttBd  the  case  and  ordered  that  a  writ  of 
petorno  habmndo  i  eue  for  the  property  t&ken  under  the  replevin 
*rit.  Uncer  tto  oircus-atances,  w%   think   the  court' t  action  *»« 


fully  juetif  ied.        The  record  discloses  no   aa  tisfactvry   explanation 
of  the   failure   to  ooir.piy  wltn  eitbar  enter,    and  no  Gift  la  *ee  Kinds 
of  want  of  sufficient   titr«  or  ©f  ..ortunity    to  3.    so.        The  only  con- 
tention ar£u«*d  ie   t  at   the  c^urt  had  no  jurisdiction  to  ftsttl    it. 
Of   thic.   there  can  be  no  doubt.      Tha  af fi  avits   on  which   the  orders 
sere  I    eed  ehowed   that   the  books   end  document*?  called  for  were 
tr.ateriai   to   the   i^sue.     The  court,    tharefore,   under  8eo,   9  of  the 
Ivlftmot  Act,    huit   the  po*er   to  require  their  production,   and  diso- 
bedience of   the  order,   without   the  shading:  of  %  reasonable   effort 
or   ?ant  of  opportunity   to  corply    therewith,    ^uetified  Altai***!   of 
ths   suit.      (14  Cyc.    of  Law  and  Procedure,   43?;    £u«m*r  v.    Sleetb,   *?7 
1:1.    500,)       Ths   suit  having  fceea  dis%i*S83,    it  *«•  proper   for  the 
court  to  ord^r  the   return  cf  the  property   taken  or.   the    replevin  *rit, 
the  purpose  of  which  fell  with   the  suit. 

Counsel   for  appellant  oites  IPs  Iter  Cabinet  Co.    v.   Rue- 
sail,   150  111.    416.        Th*  **M   If  not   in  point.      Thereafter   strik- 
ing one  psrty'a  pleading   from   the   f  12.48  for    failure   to  comply  situ 
an  order  of  court,    judgment  *&•  entared   in   favor  of   the  othsr   for 
the  full  aaount  of  hie  set-off,   which   the  court  Mid  couio  not  proper- 
ly ha  done.      In   the   e*ee  at  bar,    ho^ev^r,    th^rs  »»•  no  judgment  on 
the  aerite   of  IM   MM,    nor  1b    it  •  bar   to   the   institution  of  another 
ewit   to  det pristine   the&.      The  jud£;ftent  of   the   lower  court  will   be 
affirmed. 


! 
M      -        ■'-  £^ 

I  |  i.:,r-  PBI&IBHIKQ  6GKPAIY,       ) 

..  eon  or&tiom,  f 

B^p&oUt**  ) 

(    I    Apf  ..-x\     frOO 

*»,  )  tqporior  Court* 

(  •    C«»l  ly, 

KDfABC  H.   tAoVGAffl     ,  ) 

Ap  ^U*.«t.  ( 


i, 


16  9I.A.  413 

KB.    I  'IMC   JU,  TIGS  DIUTTSftSB  7i:£   0PJ«0»    XF  «  I 


Sy  a^rB^sst  tfci«  oa*©  *«-«    r-;»**rr#d    t;.   %    roforo*    i. 
t&?o   t«titiR^e>  eoc  refart  hi*  oooolttoioM  of  Uw   oi*8  ff&ot*     Sx 

*»d  oroofc-orrcro  *n  I       I      t4    to   t&*  court'?!,  i'ir.-    .  BOO"    MMir*» 


en. 


T^»  jNrtfttVl    ?iis»Uvn   isvolvoti    it  «fcmth«r  »/ ;-»iiont  i* 
liable    to  app#;i*a  for   lb*  »s,:*ftw8©   tftoi&OSit   to    tfeO    |  risUfig   a&4 
^utli*hiEg  of   OOt"t«4f  mAMi  dl   B  0$At&X?    journal,   0*11*4   "The 
Vowr  **y,*   for  tfeo  »o»tlM  of  April  to  Qotooo*,   S9#?i   iaoluotvo. 

ffci    r a port    Of    tfca    tOfOfOO   0»|  |  tod    Of    tfcO    OQtilft    »<  It 

fowl  AofinuloAt  lioblo  fot  thy  BSpoiiooo  incurred  »-s    t«  osd   Mb* 
eluding  lo$too)oo.x  S,    IfO?,   *t«r?  &of*o4amt  oooo*4   t« 
fttrt&Of    *«   tfei  *ay   Of   pwfellofetag  tj ■  lo    }0*fcrM&«      Tba  Otteoo*oj»o*0 
r#i*ts   to   tb«  fallur*   of  tM   curt   to    fifed   fl,ofo«4*»t  liftblo 
BftPOfeOOO   Of   Of  •&%£&£«    Otfe«,    Ifefettrrod    iftOf   t»i<   a*tO. 

■ffc*    KOfOff  ^e»>"    -■  •     *,.„"-  »f 

A^arie**  *  o»*por*Vle»,  of  *&ion  om  Aloovt  T.  Iiooofe  o»<       tl  ok« 

feoidtr,     J;y  trittoo  ogroofeOfet  Bto4o  Kotel     *,   1   -7,  feotooa 

i,    r.aatioa   BUti    KiOftfeS   Of   Oftf    pOTt,    004   llittafB*tROf    ©f    tfeO    ^tJ:      - 
the   i»tt«r  ^,  r*aui,   »*■<•■  n...      tfeOl    tfeiftgo,    lo   OOOtltttt*   too  |  ^*a 

dlotvibttUoo  ©f*too  Kotot  iojr*  fo«  fir«  poor*  ot 

4A»o*      Prior    to   tb*t   tin*    K  Ml    j    8  : urofetfei  Of    •  I    Ifttiff 

I    r   00>A4    Technical   Pr«*«.        P*:iatiff   OOOtUfMOtf    to      riiit    thO   « 
.-.at  ig*uB«  fcoro  ifivo'iv^c;,   bkO  otiio  *uii  i  ht  to  rooowt 


laa  aiuurgaa  aa4  »xp*cs#e  laaldaat  kaarata* 

Ta«  i*cJ3raitioa  aaataiaa  laa  aaanea  aaaala  «>?i *- >■ ,   It 
i*hiefe   tfcar©  m   &  alaa  af  gaaar&3    laaaa  aad  •    taaa 
tfi*t  dtafaaAaat  hi    inosvcad   tc   enter   irto   the  contract  by    fraadti- 
laot  rap*aaamtaliaaa«        Tfcsra  tit   i,»   no     uaation   the  t  ptaaf  aada* 
the   tpaaiaJ    !<««   sis  properly  «xciv<!e,l   s>»   la&dN  laail Is   la  I   tall 
ea  an   irglrvasBt  uo<S«r   *»al    (Jaalaaa   v.    Bftaarltj   tiff   Iaa«    6©., 

.  Hi.   141),   tad  appallaal  fteai  aai  aadajflaka  t     at   i    ■    i   a  »■ 
trary.     faa  Mil]    taaatlaaa     rguad  ay  aia  talata  ta  laa  adaJ 

**!£*»©*  and  tLo  rigfot  to  rec-:>W'ir  aaatas  laa  ««»i»aa  aaaala* 

L*&ek  *&«  ui':-.-  -.  rj  Itaaaura*  sf  lfet  •  i*intiff 

*.r.a    t*6tifi«vJ    I  faadant  r*,ua**«a  zl*ii*tift   la  | -ri»t   laa 

April  laaaa  tad  aald  he  aaald  s**uir.«  §*y»aat     f  Ilia  bi^xa  Mat  ree» 
aaaala 111 19  fat  laa  paallaailaag   tad  laat  taa**aa?aa  plalalifi 
a$r«*d  la  da  tfte  j&arlattas   Par  hlaj   latl   N  aaaaa^aaallf  paraaiaad 
y**ot  on     aaaaat  &ad   tr&nafarred   I©  plalallff  eert«.i»  aalaa  la 
b«  appliatf  taaraaa*     In  e  latter,   --^isd  J\.iy   11,   19/0?,   rar  lying 
tc  a  lallat  f'roBi  ji»ietifi  aaylag  it  at4  aaaaad  aa*l  on  laa  puali* 
aaliaa  yf  t.^e  July  aaal  n,    Safaadaal,   alalalag  lit  laliaa  »aa  aa« 
warranted,    <k,>14,    *you   (r.-lutirf)    **ra   a  it  -  eta-:;   <y   *t    la   i».*u* 
laa  aaaa  1j.r.w       la  aaathtsr  i*tt»r  *ritt*n  in  aaplaal  iff  aflat  aaaa* 

aaal  \:t  ala  contract,  i ioiy  raaaaa ladd   ;.i^'.   ilaallily  fa* 

laa  aaaaaal  tila  pXalaliff  *ror  rrinting,   papar,   arte,   laaavi 
*ithin   laa    last    four   or  i'i*s  «.&ntba.*        Tfci*  avi       -.,  -  f:"i- 

cient,  uaiaai  tvera&aa^aad  »a  4a  aal  lalal  it  «aa,    I     ia*jraal 
eant  asAaf   lei  uiv;i;,t.^,  ggjpUJ  aaw»t  f«r  a^aa  I 

taaladlif  laylaaiaat  «Jtu  *h*r!  dafaadaal       m   aallaa 
aaaadaaataal  al  Ika  aaatltaal* 

it  ai>paaff  laal  al  laa  first  aa**iA$  lafojra   II 
r»f*r»a    ■  ,  illaai*a  aaiiaaaS  atolllad   *  r»  ».*ouftt  M  I  aal 

aad  af t«r«r»rdB  aaaad4  aal  aaa   laaiaAj   leavis  is  ^itaadraw  baa      - 
*i.«sion.       ffaa     aaaiiaa  aaalaf  aafata  Um  ui**  ^«Jg«>  oa  tu* 


ring  of   MM  raf*r**V   Mjtartj    Mm  *itka**Ml  Ml  SMXaittaa 
MHl    MM   MM   MHrafawai   fat    MM   Mil   rur?w*e   ftf  ■.  i|« r»l  Mnr 
thi  Mauat   »f   tM   account.        To   BMM    it,    f^ftlatiff  « •■■:  •  *'-i   tt< 
BMkkMjMr*    Ma    iMtlfita    tuijt   i    MalMM*   Ms&aa    Mt   Ml   --•    true 
Mpi   •  »    Mm  account  NtNw  p&aiatlff  Mril         w  laa  I  i  r«i  &a*i2  a->* 
1&0T,    tc  Jft&a&ry   8*    hos,        9ajMliM    to    t  I    »f  Ml   BMtrvlta.* 

and  eho\»la  bavi  b#«n  »u«*t^ii3.s*d  aalaii  *aj  >aiM  by   iMfMlMt 

MleaaaOt       IMfi&daat  a*aapM<6  t  tut,   or*  Maa**MMlMtlaa«   »*- 
twined  th«  BilMat  m  lo  lb*  *ntri*s  in  th«  baafea  MM»*aftfMj  nal 
laMtiaalag  Mm  nmu&I  if  Mm  Maaaat*  tout  oaro!}  iImUm*  it  n  . 
I •r-.p.ariy  ifeorcati  t$  safaaaaat*     From  «u«h  MaM->aaasia&tiea  mm 
iMaga!  out  Mm  faati  ftfeat  tn*  eaargi  /or  Mm  AjmI3  Imm  *&»  oaaa 
by   a   fora«f   c^okfc  *<*,?■«  r   to   •T*Ghnio*i  Free®,*   Mtd    tbat   MM   *iitne»a# 
sfao  bacsura    tb*  fcook^e#p#f  In  M«.y,   tut  feu»g*j'tnsrU   MM   In  fa- 
r*nt<u**ai.»  sfter    MM   MfaJ   *fMfc*4MA   Prats"   aaaa*    la*t?Mti£M  of 
Lascb,   ai  *tfe«   n*»£  if  MM  baaM**       8 Ml    tb«r#  l-a*a  no  alfeM 
1 1 , ,  |  at  mm  MMvat  of  tat  Maaaat  MhMi  Mm  blafcMaal  afaMo&l4« 
«  AiffiMat  c&a#  «oui4  m  psaiaataa*     But  Mjfanaaal  RMaaaaatj  to 
a*&»in*>  MM  ■»itn««©  f*M   Iba  baaba  of  0?igtaa2   *ntry,   and  }tM 
t&axati  mmS  indole**  Cm*  oaiab  Mm  Mlflti  mm  mm*  ibai  •lw*lf 
Mwal  losing*  ay  bit  Ma  OMMiaaltaaj   lb*  mmnmi  of  Mm  Maaaat^ 
to  aatoMlan  efelafe  *»&  tfo«  sal*  pwiob*  of  tb«  mIiimoi  ma  tblab 
*a*  in  no  *i««  dlopatoa* 

In  opgMHaat*!   original  *;rA»f  h*  ooat*  laiM 

tlff'a  boaa  of  Maauat  *«<   laproparij  rMOlMd  in  ■¥i$oaeol  *mm* 

it  oai  not  mm  latMoaaad  la  o*l$OMOa   it«  oaaMali   bavlaf  &••• 
boaagat  sat  k>i  nit  #jMM»aaa»in£iti©n.    ««i,  in  hi*>  r  ■  *>•     ri^i. 
Km  Mi4TM  Ma  MailtM  mi   reii^fe  \xp$®  Mm  alaia  fcaat  Im  ^Ktri*a 
ia*Mln  «#ra  m    .       '.-inat  tn«  *fa#MJ>aa3  Pm***  m4  Mt  •        -   lM%t 
MMraoi  *ho*  Mm  i.*tt#r  ta«  Ml  li*'fci#  for  th«  aaaaal  in  con- 
trov*r»y,      Vilaaal  ttiMaaaiai    Mm  Maaaatoi  oi  Mm  oairit«a«  •ftioft 

intilf  ^ay  iwrvva  aaM  |«atlflai  in  ofeatftaj    tc  tot>-  A| -.-*  i**nt  *R<S 


tfci  "Taufeificai   Press?,"    it   li   anc-ir.t   to   Mt|    that.    In  tfttl    OpiniaA, 
th<sy   4vj   »ot   lapBAOb   iris   l&g«f  e&dftftt  ft¥id*ae*   tfeal   A+fea&ft&t 

i  iet*o  plaintiff  %c  p»y     tfca  *tcoo\iBt  w»4l   rftO&gaittd   his   liability 
tk«r*f<>r.      II    tftfct  N    fc*fc«a  »•    trv*,    theo  plaint! if  i«|.liac]y   c^:i- 
»*»t«<i    t«    t&#   .hii.se  or   t.\s   oc  tfel  intt   hi*.,    at   ift**t  Up    t, 

B«]  !•■&•>   6  th. 

Af>f»t§iXf#*l     contention    t-Jiftt     &0f«lt&«.&t    »*•    liftftll     fcC 

plaintiff  for   the   »X])«M«*   of  pvl  I  ication  ftfttff  8»pt**fc»I  tvth,    ?#8tJi 

Pr«»i  i«  t)ti  ccmtract  b«U»<*K  tfeMi  to  o^jatiRue  ts.e  p**fclte*ti«a  mb4 
attribution  ■,•;'.  .tor  ftrjy*    *rS   ■.■*«r   til*  •8ip#RM    tftfcl $«t*t   kkn« 

to,    r  .■;  raftitt*   f«»  i  IsiKtif £•*  Vsrivifit.        Tfef  tfoetrie*    tb*t  w 

t'.itu  i    ;  v?  Mky  itaifitislB  m  action  ;n  i  j  retitie*  *&&•  fej  km  ?**•> 
*on    to    ..  !':.r   Ml    .  .?r,    fit,    "i1     liaittd    to   contract*  *bi«S    - 

fox  tr.air  priMX)  ofcv;,ct  ft&d  purpose  fcB*  «■  «n.ftfit  6f  R  tfcirei  |  >«***» 
-n..  i.,ich  **re  **£•  f©»  tUi  Preset  &*&##}*•*  f8»»glc»  v.  gj y  _j: 
F^gra.    ft&5   Hi.    W?»)  14   of   tfe*  contract  UB&«f  c   ft* 

-<.idi>r&tioe  in  h  gglffi&gj   ?.  £»i.  1  £&$£!  &«  £^«  i    ■'-'«-'     WU    '-  ■  i      !,;*re 
tM   §MM   60$tri8«    *&|     ir.x'.;  i -^    •  -.;....    |    i      n   tfti&fi    in    tiki   ftftftttaet 
*hi«h  either  directly   os    fe|    &f««#iMtfy    ittfs*«r»c«   K.anttflew  plft&fi* 
tiif   ij*  arror   to  I*   bftftifitftd  b|    it."        It   *?*   l4«d    B    U    1«  £2M£~ 
&^    |3  Jjgjy^yg    Co.     V.    4,.rau8  i'i*l;^g-lt;1V-.y-is   Pc«  »     *-       F       *  »       ' ;  '     f®"* 

f«t?iai    |q   tbi»  dto«ttTUi*i    tfe*t  "it   U  ft«  vna^uot*',l  e.*aar*i  i  ri**~ 

*ipX«   t(tat,    t.;   iltttftlMi   MS  •Avii'.'i;   >t   UM   B|»dll  *  c-ntrfs-ct,    ^rivitj 
e<M>t7ft«l  i»  H*CC9Sftxy#     .ri"    Ml   in^Ur.*ot   int«r**t   in   Um   p#ff#Ww« 
B    j   of  8,11  «B4tft«l(iSf  4«««  6©H  ooRstitut«  *u«^  ;  rivity."        P.-iri- 
lift   Ml    Kdt  I    | ■•'■•rty    It     |&«  tcutraot  S«f«    la  q««»tiOJI  MKl    *'&£    ia  &o 
**y  r»i*tr»4  to  itMraifij   fta4   it   li  »X«wr   tli«v«fr«a    tfe»l   it*   t«t»« 
MlVt   b.ai4iy    fcsr    the   fe*a*flt   »f    KtM    ;:--.rti**    thereto.        Thar*    1% 
aothinj,.    tbsfain  /oi&tiag    t'    M  ufl^arstauJlsg    tb*t   j.  ia-iritiff  «a* 
to  co&tiuu«  tfcc*  »jsr^.  of  pfiatiag  Um  ^oofR*3.     B^fsadaat  *«mi  »t 
iit*rt>    t.:    *»|r: ioy   &tiy    fttlMX   QHMMMn   fet    •;••'-    fi?    f'.-r   t*-"  t   jrur- 


p£M«  Plaintiff  tad  Ml  intar  jk(  io  %&4  pevfaffKAftCMI  of  MM  Con- 
tract uB2#*s:  it  l|ftP$*B«6  t.  M  ■»$&#f«4  to  <ft<  lfe«  j  f  i»tt«g,  1 1» 
iRtir^Ki    Bftf   wholly   ftfl    t*    iract   aiS*.         It,   I  .". •*  I    i  t   i     I    ..  u* 

•Xt«eft4«a  92    tbtt   I'.-etrins    l&Vftiitii    to  kppty    it    te  fr&J    Btar**g#* 
to  •  eostrftoi  fctai  niflil  pwt&w*  *«*ii  e#»t**p3    \  &  •  >    u  rt(  ***■ 

lessft    Of    ths   OOHtV&Qtl    v.,  I  < it)    b4    fMlfvUfcllf    I  If  f$fa  •> .<     &•   *er)L« 

SO»r1     .TOp-;rIy    linitt  :    HI    ftftt'f     ilftfellltjj     fca    DM    v  i.- •*  i  •  ••-> - 

l&CNM   fcf&fttal    uttdfl    fcbc  Ekgr««8*t}$   iMcl    llMI   WldtlMMI    t#a6*0    to 

*fe©«    ft  a  Mt6i  cursctiy   with    ■  i^ihtiff,      •*    find    no    ?#¥*¥•&}.«   situ* 
la  tt:*«  f*e«s6«   »«d   ti>»  |»djp&#iM  vlll   lit  »ffir»#*J. 


oher  Term,   1913.    17  o 
&04   -    I   909 


PAUL  E.    GIERZ, 


Af  pal lea,  ( 


I  / 


/ 


)  Apptfal    from 

v»>,  I  J        Kunicipai   Court 


johs  pas,  \ 


A]     >l\Mlt. 


>1  Chioaro. 


189I.A.416 

MP.    ntXtZBXXQ  JUSTICE  BABIS1'  DttZYKRXS  THE  OPIHION  OF  Til  GOffflT. 


■ 


Plaintiff   in   this  case  claimed  da^arae  on  account  of 
failure  of  defendant   to  coreply   »itb  an^   coarlats   tha  contract   en- 
tered  into  oeiwean   th«&  for    tha   erection  of  a  building.      The   stata- 
eent  of  claia    «et  forth  liVin]    refects   in  construction  tftd    the 
agraeaant  of  defendant   to  furnish   the  material  MM    iabor  accoraing 
to  plans  ani   specifications.        Appellant*  >-   defense  *ae    thet   ha   p«r- 
foraed   the  contract   in  a  good   Mid  workmanlike  sinner  according  to 
the  specifications  and   to   tha   aatisfaetlon  of  tha  architect;    that 
"""•  certain  ebMUMt   in  construction  v*X9  eada  with  knoaledga  and  con- 
£>  sent  of  plaintiff,   am    that   fiaintlff  •*«  not  daaagsd,   and  claiaed 
a  eat-off  of   $175. 

Tha  ca.ee  sue   tri'Jd  tsfors    t  a  court  without  a  jury 
and  jud^aant   for  #4?»  was-  rendered   in  f&tOt  of  plaintiff* 

It   Is     usetionatie  whether  any   point  assigned  «*&   arror 
ia  duly   preserved   fO«   ravia*.      T&s   only   Oft*   >urgtt*d    ie    tat    tea   avi- 
danca  doat  not  support    tha  court's   finding  0&4   juar-Rent.      It   ia 
"parhape  tBOttffe  to  *sy    that   if    ra  «#ra  to  feaat  our  opinion    ..pon   tha 
abidance   so   far  as   tha  record  purports  "to  "set  It   forth.,    so  woula 
hold  oth*r*i*a.      But   it   ia  eiaarly  apparent   from   tha   record    that 
this  court  has  not  before   it  all    ~f   tha  evidance  beard  aad  acted 
upon  by    tha   trial   court.      It  *pB***f   that  *ith   tfte  consent  of  both 
parties   tha   trial    judge   inepscted    the  premises   in     uaation,   and 
while  tha  so-called    'stateKent  of  fscta'   cartifiad   tv   recited   some 


~2- 


of  the   klitfi   thnt   *ere  called   to  hie  attention,    tbifl   c->urt   ie  un- 
abie   to  a*torssine    therefro&  the   actual   conditions   observed  and 
taken  into  consideration  frou*  such  in«f action.        S*i,h.ir  are    fcbe 
plant  .vti.i   ©pacifications  off-ireS    snct  riceivsd   in  evi:«nc*   pre&erved 
in  t.^e   record.     Otth^r   evidence   ie  also  omitted   tharifros.  fte  shewn 
by  the  judge' v  certificate  to  the  so-called   'at* tana*  of  facta, ' 
which  states  that   it  contains  'all   euch  facts  aa    vers  necessary   &x 
ruiteriai    and  all    the   evidence  vaiafci  tai  necaesary  and  materiel,  foi  a 
proper  review     f   the   a&.id  esse  offered   in   the    trial   of  e«ld  cuv.se." 
ftaivink   conaidaration  of  the  question   ?.a    to  whether  or   net   this  cer- 
tificate  or  record    ie    in  fen   to  wsrrent  frny   ravia*   ffhatavar  of    the 
|  r  -ceeainge  bad  at    the   trial,    nevertheless,    it  b*i&g  yvidsnt   that 
thie  court  h^fc  not  bafort   it  ail   of  the  evidence  upon  *hich   the 
court  bale*  sctsd,    the  presumption  obtains   tr>at   the  evidence  omitted 
would   support   the   Judgment.      (Lttbbard    r,    Holdie.ar*,    115  111.   App« 
Ift9j   Buloer   v.   Worthing,    3    id.    4So;   RocksnfeI2«r      v.    Tobias,    id, 
461.) 

The   Jtt4fMttt  is  afflraad. 

AFFIBMXB. 


gctcLcr  Term,    1913 
517   .     ,: 


/ 


virQisiA  mrm    ,  >  / 

Apr  a}  laa,  ( 

}/     Ans-al    fro* 
'"•  ♦  f  Circ-iit   C  ;ur  t, 

/)  Cook    County . 

SILLlAi  it  al.,  ( 
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KR.    ?B£8IDIIQ   JUTTICI  BAR SIS   SSLfVJrSSS   tSS  OPISICS  $?  TIB    00&3T. 

TM»    is    in   i .  r :--i..  .    tt:m  a  4acras   -iacliriar  a   ,actfiUary 
legacy    to  eo&pI*is6At(  ftjiptil**)    to  ba  >   lias  on   %hs   taatatvis  • .; 
r«*l   ftat&tt*   &%$   B&lealag   iBtsraisi  t&^raos. 

ip?a21*ata  saaiaaufl   that   tba   intantiofi  of  taatatala   to 
efc&r£3   fasr   rasu    »*t*t«   tita   tfea   pa$aaat  of    thia   Ic*t;«oy    La   net   #x- 
I  *M*ij   daciurevi   af    tha   Bill,    tad    t&*t  M   tbs  parson**  I  ;r  tarty, 
*iho«D  by    tha   iavantory,  a*a   iio;   attffiaia&t   to   ray    iha    i@h%&t   eceta 

■    M^wm  of    il-3   t4atlaiafcra>%iea  aati    ftald    lag&e?     3  ." ,    taa 

laga-CJ   s&a  i  '.j.      Tha>    ii-i«ektf    fcfea   gatta**}   rula   stated    ir>   Hjeior   r, 
v.-.;--;uoo,    ?i   IiX,   §&S*    tls&t  c^atts  aad  paaaatary  lagaaia*  iMmaaatl 
af   fcfea  B&13   as*    Id   aa  paid   fyea   tba  pairaeaaJ   ,-ru-sfty    oi   ,    ;.;.     v^e 
of   ftaflela&aj    taasraaf*    ta*   i^g^Cfis^  a&at  afeata  unh        Ifea    <*"Ji    a«~ 

I    atf   9%%h   ii..air   pagraMttfa      Ab    thdrs   fitaiaci,    a<»*»Vif,    "  U;-j 
■-L-rg*  aaea  ra*U   aatata  s*y  ee  fcsca  b$   taatatar,   altfcaa  b)    aapia« 
otiose    |c    ta&t  affact  Ov!fii*in  a   in  tfcs  will,   or   tfca  inti^tioft 
thufe   to  9b*x$9   it  &.&)  i:ri.isa   fraa    Utfl  «ho!s  »ili   takaa   to- 

|  cUiai1." 

If*  |aa  first  alaaiaa  af  tha  vill   la     u^etioR  Mm   taa*> 

tutrix  si?:jc;i   taa>t   Imx    Isbti  aa   paid  "out  of   UN     r  aaadU 

ey    oat. ^t*   *    *    •    taraiaaftat   aaa&al**   aaiaH    li    || ir#«f t*r  r*fa?r*a   to 

in   tbs  ciaues  tr.sKieg    tha   ImitfSt,    rt  0m 

rtniri:  I  (&v#.  aevis-5  n.;  bdjussth  tc  «y  !i&i}dr#fl, 
^iiiisft,  Fr*ui#  Mrs*.  B^rtfe*  L-nlasir,  ths  »ifs  of  Aivin  E'.Li.riiisr, 
J«a«^k  Fr*^«i     .*,  ■   Be«*i#  Fr&^i,    in   a  _i,-~  M>4         -    «f    Mltala^ 

botfc   raal   HMl   ptflfiiniT.    ttel   I   s.ry   Jia    aai^a.  ,-«a*«a*fi   of 

M    UH    tia>a   of  ay   iotfe,    iadfe    t  sf   tw*.    : .    H  :ir6 


($Z,QOQ)t    v  hicfc  I   hereby   giv3   .-a     be  b-itb   ts  ij    si*t*r  aise 
Virginia   Dr^yfUFK,    afeiafe   **14   sur,   of  |^i#v  I]    •  MS   us^.ctoa 

first  out  of  tty  aet&ta  mmS   tba   r*i*A.ii;is   efc^ii.   b<   -ividau   in 
*  ,u&:        rti    a«t»««a  ay  ettil&res  abo?a  ,  ra 

*'o    find    no  difficulty   is  d«t«rsi8  Luj    th«    t-seWtrix^ 
lfitdiitACii    frasj   fcha    ta&gaaga  u^sd.      Sba  givas   h*r  antirs  3st->;t£, 
•bath  ra*2  &r; :  par aoaai,*  ^tc.,    to  h^r  ealldraa,   tut  "I****    t.  -  ^us, 
of   taa    t  -  a  -   ;  I  i&r*    (£',v--G}"   baqHaatttad   t®  eoaplaiaaat,    raiefe 

eha  axpraaaijr   iiracts   e&  ,  ta&&0t«4   "first  out   of  »y    estate 

%tkJ   tm.   raaidua   aaaJU   fc*s  aividm   in  e-;ual   parts  aataoaa  ay   eMl&rsfi 

va  aajaaoV"       taat  it  v ,  ,    tfea   latest     f       i   fcast&trlx  to  ea&rga 
fcsr  raai    aatatn   &•      ....    at    fear   |     ;.    f-w    !  jf  >-?ty  *ith   t  ut 

of    0*14    is.t^     5...-rol^     S&sitC    .j-  t.       flSfet    0AJ    Kigfet    &e    so 

i&  not  a  dofeatabia  :,us 4  t*CB. 

At  tfc*  tiaa  of  tfea   trial j   lefaadaat-s  off  ,rei   to  pror* 
ttt*t  &t   tut*   ties*  of  tan  dxacu^ion  of  tfca  *iii   8  ,•  a  t  far  a  long    ti*s* 
&*£oa>ft«r#a   tfea  taat&tria  i  cwsn?  sj   p*a  r     -rs;   in 

asefl      i    fcaa  3s»ou&t  aaaaaaasf   to  pay  har  csfct^    .  .  I  f# 

•Xaiatiag   tofet  tfaa  court  anonls*   ra&4   tan  nlll   in  tea   llgfet  of  ths 
uitr&aaie  eireanat&nean  aria  ting  anas   tss  nill   sag  ajada.     But  ansa 
proof    U    roaoxtnd    to   only   nana    tin    iata&tion  of    tOd    testator    la   not 
ci^ar,    tttd   in    lbs   c*»*9  at  b&r.i:    caa   r . •  r    7  >       I      &eationnd< 

off;  :  I  o>     .    :  jSCl?:. 

Tbd    rafciios   »fU    *hat    fa*    lift    of    thu    r*3.1    ?r.  .      a»- 

i4   |  ropirty  Kftax   .ayesfit  of  testatrix's  dal  ta  -  •    '  =.  '«y*   ;Hi^ 

s,   as   fesra,    tb*   rsiti   wad   ^araoSAJ    sat&ta  nr«,    sftsr  naJtiag    the 
is^Acy,    gives   ia  on*   fte**',    th«    ia>gM]F    is  da***  rre  an    tba   r^i'i 

•  j»1a  adi  pirsoafe.    p^Ojeajrtf,      (£iic*.ni   v.   0.-^3^    16$  111.   -li; 

IjjAaJ^aU   v*    •'*-'■  *  :-   :- 1    *    •         -») 

Tbts   rss.   »«tat«   in    ,u*stisr.   c   n^istaa  of   s   c4t)    lot 
*itfe  «.    t^r*<s-*t«ry    ftet   bttil&ittg   tkar«am«        ftea  a#2rea  app«aistd  freal 

i  ttiniylnlmut  »  iisfu  on   .  aim   ta   tba  ftatnaat  of  w  • 

iifc^cy   -it:.   lfttag<»t   tb*r&^n  fro^.  W§/bwwt$    1?,    l\-l-t    &ai*i    esa  y»ar 
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after   the   issuance  of  letters   tsst.3B8fcts.ry,      >.        ir-cied    Um   ©ale 
of   the   pres.igse  unices  daf andante,   within  a   specified   ti*L3,    paid 
e&id  Mm  *i%6  interest   thsreon.      ?e  so  not  deas-   it  uocist.ssa.ry   to 
uifccue^.    r:t   isijvth   the    ^rineiplse   upoe  sfcich   ttw   right    to    interest 
C£   ^«S3rai  pecuniary    ie£ssaias   rssts*.      It   it  not  goT*¥S#d  Ly    cur 
-t.iuts  unlees   *    vil]    Li  intended   to  ty   included   in   tfet  s^rde 
*oth*r   U.iitrusent  of  writing"    fewfttf   in  Section  I   of   tfe«   Interest 
Act.        It    i*j  b   c>">g.ffOa   1&«   ruiss,    fallowed   ifi  sroet   eistse   of   the  Union, 
■fc*r«   tns   subject   is   not  r,ff*ct*a  by    ststuta,    tr«*.t   .tener&l      scu^i.-ry 

ciae  Ar»*   icttreet  txm    the   ti»«   they  ars  due  and  p&yacie, 
*hich,    *ben   *:ot   fixed   by   ths    tertis  of   the  sill,    is  undar    fcfce   renerai 
rula  regarded  as  one  year  after   the   testator***  de<ith.      {4v  Cyc.   pp. 

-4.)  So   tii?«s   for  payment  of   the   Israo*.  «»«   fixed    in  the  ^iii 

fend   the  peraona.1   setsie  *as  insufficient   to  pay    the    L4i^ftcgp«      Appel- 
i*at*4   tMb$a«#ti$S0&ijr4    tc-c-kthe   real   eetet*  burdened   therewith,   ana 
**  &re  net  persuaded  against   the   authorities   in  otbsr   jurisdictions 

i«£    liM   residuary   Icg&tfttfts   in  such  s  c&**e   iiftbl*   for   interest 
oa   tfei   l9gtMfm      T<r±    -srr^    fill  he  effirgsd. 

Ws  are   not  dlepa   so   to  t<sh~r<i    th«  a  ..-reel   iut  b&TiBg 
Been   taken  for  dslay  sn.i  ado  statutory  »•  ss  r«$tt«Stetf  ey  ap- 

p*llM« 

AFFILED. 


/ff¥7 

In   r-  Patltlon  or  LOUIS  «KXIB£*0,     ) 

Af.'sJlefit,         ( 

}    A:  paai  faa 


IF 

ve.  (  Count*    Court / 

'    Coucty, 
ffZilll  V.    COSEOP,  ( 

Ar  *ii*«.         ) 
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MR.   PRS8IDIV0  JUSTICE  BiflWS  DXtl¥iWKD  fffll  CFIKIOS   Of  THE  COURT. 

Anjall&nt  t5^inr   Hid  by  a  cas.  i^  jg  fa,  1 1  af  aa  }aB&ya. 
laatiad   oa  i   3«&yaa&t  a&tarad  afal&at  fell    ia   tha  Circuit  Court, 
filed  »  petlticn  la   t&a  County  Court  fur  a   Aladlutaga  uadar   ti*« 
Zaaalv«Bf  Bab-tora'  Ac%.       Tt«j  only  ggtaaatlaa  pra*aa1»a4  in  u.«*  r^e- 
,rd  la  whathar   |lM  bounty  Court  «ae  ^vs?  tified   in  flawing   fro*  4he 
record  af  th*  Circuit  Court  cs*«   rscsiVftd   ia  *ti4aaaa#    that  silica 
an  a  tfta  glat  af  tha  &eiio«  aaft«r$a4   la  all    fca*  counts  cf  sha  4aalafa» 
sion  fila4  la  tha  suit  la  aitiafc  fcfea  gajBtol  v'if:  **•**•*«     **«    u;8tioa 
arises  only  ea   to  oa*  count  of  aaid  -.*ac".ar*tioa  tad  SJaaa  not  saa* 
aa  aa  diapvtad  aa  tc  tka  atfeara, 

ffeataat  aaliaa  i»  tfea  fiat  af  I  ai*i2  &atiaa  aai      i  da- 
tarsfin^d  aion«  fro*  aa  laapaatiaa  of  tfav*  raaet^  of  tfeat  aatlaa4 
(J*raoarg  t,  wix,   ;v;'?  112,  *o4,  §|abal  v,  Kattaaaar,   149  111.  App. 
o?7)  j  ar tiattlatlf  ftaa  laa  alla$aiia&a  »f  tfea  Aaala***i*as  (Faapla 
a.  gaalyj   1*1  in.  I»14).        taa  count  la   taaatiaa  «aa*gaa,  aa*af 
atba*  uing®,   that  th«  patitiaaatj  »ita  faraa  aad  niaa,  §ta** 
broka  apaa  tii«  outs*  doors  of  tna  jadgaaat  araditor'a  6vaillaf» 
houfe<*  &a4  aaatiaaad  la  aalia  a  gaaat  aalaa  aatf  tlataraa&aa  tfcarsia 
fax  tts  apaaa  af  threa  tiapa,     ffca?a  aaa!4  fca  no  justifies tion  of 
thaae  act*:  iven  aadax  tne  axaaatlaa  undar  altiafe  aa  alaiaa4  to  hava 
ieta4«     Th*  hraalrlaaj  af  taa  outar  doers  **.d«  hiir  a  traapaaaaa  ju 
initio  feidackfcr  v«  jxaaaaj  »3   111.   ,'■?.)        fcaa  aaaalaat  coui-; 
not  ba  siattwad  otkar*i«a  than  tataailaaaJ  aad  aatuatad  b|  laprapaa 
nctivea  &n..i  v«.«  ur,w.u*6tioa&ely  wrong,      412    tha  eleeaat*   af  fraiioa. 


I 


%b*v*tQt*,   M   tAi   tern.  If  veiad   Is   th«  Xftftftlvsitt  c  act  ■••.,•.•*.•   A©%, 

, fc?t6   fro*  kuefa  si* auctions,    (J^rttt^yr  »,   lUUt#    gu^ri*-;   Kit. 
*•  £&I£&11<    13     Iil.    8ST)  sjri    U»*  juAjgKtttt  '% . . ■? i ?* *? t   r^ti  ticca* 
in   M.3,4    suit  mi|    HttdUlf  %b*  dpetrina  of  ca*  JMJLSftift*   ft<MMiltt«i*t 
•f  that  .iu«f#tion,    Had  *9tv)pr«<2   p*titl«4M*    froe   •lw»ift$    th*  con- 
trary.       Trust,    wfcar*    tfcsx*  &r«   WWltml   (H»\mti    in    U»4    -iac !  fcfi  tloa 

Mud  &aiic$  is  tfct  gift  ef  mmm  fc'.ft  52ot  of  et&*Y«,   ife«    ,i„**tion 

vn,1«r  *hich  count  th-s  ^ai-aict  >•>*  r*r^«r*d  aay  fefl  6*t*Tfl  in  at!  j 
t»xtrins»i«  svicunoe,  but  no  avich  n:l«  efttfelBf  *hsr«,  M  b«r<§,  s&ob 
c-ovr.it  ch-.r;;a®  &».]ie##  &nci  th«  jui«;«;sftt  r**c««?*ar i-iy  ie?9lV#a  tiki 
Mt#t*iSftt£<MI  of  tli*t  at;  nation  as  on*  of  fcfe«  i«»u««,  ¥ft«  wourt 
did  not  «xr  in  excluding  ths  oft»t  of  (tatty  la*  ie  wldvae*  and  in 
&olain&    tfeat   it  ha  a  no  jurisdiction.  Tna   jucuaant  will    t-s  tf» 

f  iruaa. 


1  191^  ::o 

495  -   19002! 


HFPETRT  M.    0fjlR8,    Trustee, 

Appellee^ 

Appaal   frees 
v*,  /       )  County  Court, 


JOKH  C.    rupTIE,  /  ) 

Appellant.      ) 


Cook  County, 


/ 


£20 


\ 

MR,   JuTTICF.  feoS&IY  rFLIVFFFD  THE  OPINIO*'  OF  IBB  00919. 

On  April  ?,t    1?13,   1  Judgment  by  confeaaion  wae  entered 
|«  ths    County  Court  of   Cock   County  for  $1?C,   upon  a  warrant  cf 
attorney  contained   in  &  lea*e,    in  favor  of  Herbert  U.  Saara,   True- 
tee,   plaintiff*   and  agalnet  Job.    0.    Curtis,   defendant.     Cubae- 
quently  the  defendant  presented   ■  written  motion  that   the  ^uag- 
•ent  he  opened  te  as  to  allow  bits  to  plead  and  teat  the  cause   be 
heard  upon  the  eerita,  upon  condition  that   the   j.uJgr^nt  stand  as 
eeourity  for  eiich  amount,    if  Rny,   M  Blg&t   b     I A  judged  upon  such 
hearing  to  be  due  plaintiff  fro»  defendant.     The  motion  MM   sup- 
ported by  the  affidavit  of  defendant,  a  vaaldaat  of  the  city  of 
Chicago.     The  affidavit,  hcrsver,  wne  «abeorib*d   tad  8*cm  to  bd- 
fere  Fben  Lata,   a  natar?  public    in  and   for  Huntington  County,   In- 
diana,  end  hie  {signature  asd  official  seal  war*  Affixed  to  the 
docu&ent.        Also  tttaofead   thereto  were   the   rv&:  active  certifi- 
cates- of   the   ClerV    aad  Judge  cf   the  Huntington  Circuit  Court   to 
the  effect   that  paid  Fben  teeh  was   &  notary  public  duly  gaalifldtt 

.'.  riaed  under  tat   lava  cf  tht  state  of  Indiana  tc   act  at 
such   in  taid  Huntington  County.     The  notary  aid  not  hiaealf   cer- 
tify thfet  he  wae  authorised  tc  adni niftier  ©athe  In  taid  Huntington 
County.     The  oili  af  txaaptltat  diaalaaai  t  fcfet  hearing 

of  eaid  aiotion  both  parties  wers  present  by  th«ir  respective  at- 
torney*, that  aaid  section  and  affidavit  were  read  aid  considered 
by  the  court,   that  arguments  wsre  had,    that  the  court  took  the 
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taatter  under  advisensent,   and  that  en  May  16,   1S13,    the  court  en- 
tered en  order  denying  the  motion,   fre*»  which  order  thie  appeal 
ie  prosecuted.       It  doss  not  appear  thst  upon  ••id  hearing  plain- 
tiff Questioned  the  validity  of  eaid  affidavit  b*icau?e  of   the   lack 
of  any  certificate  th^t  naid  notary  »*«  authorised  t  i&ter 

cath»   in  en  id  Huntington  County. 

The  Judgment  was  rendered   for  the  »um  of  f!40  for  rent 
alleged  to  be  ius   for  %&•  ®onth  of  April,    1-13,   for  certain  rooae 
la  the  Old  Colony  building,    in  Cfaiongo,    Illinois,    and  for  f30 
attorney**?   Nma/    Trom  tiu   Ulfl,  which  was  filed  ';?Hh  tho  narr. 
-ccr.-ovit.    it  arpasre   that   th-2  eaia©  Hftfl  executed  •&   Arril   lo, 
I"-lSj    ard  by   its   tO*B«   plaintiff   Ifttftdd   the   pTCaiSOfi    to  defendant 
for  the  term  of  fcf.rsa   y«ar«,   f£*a  May  1,    1913,    to  April  30,    1-15, 
and  i«f«tut*8t  oover,-^^   so  pay  plaintiff, a«  monthly  rent,   the  aus. 
of  *!40  until  April  30,    1814,    and   .§150  ptY  MttBtfe  thereafter,    pay* 
atoi*    in  advance  on  tn«   first  day  of  every  calendar  month  during 
aaid  tina,    and  thnt  he  woulu  not  assign  the  lease,  or  let  or  under- 
let the  pre* is**,  without  ths  written  consent  of  the  leaser.     The 
leaae  contained   a  clause  whereby  the  defend&Bt  autboriaad  any  at- 
aav  of  any  court  of  record,  on  dafaolt   af  any  o*   th-s  covenant* 
of   the  l«tlt|    tc  confer*   judapsent  from  tirae   to   time   in  any  action? 
brought  by  the  leseor  for  an?  r#nt  Vfelaa  Right  be  tbai     Utt   by  the 
ttJpaa  of   tfeO   laaa#j    UlaltfAfog  §30  attorney's   faaa   in  aaoh  oaee. 
On  the  fcacV  of  the   l«aee   af  filed  wae   an   ll  Wit,   uni^r  the 

hand  and  *eal  of  fiafaadaatj   tc   the  effect  fcfeat   the  Aafa&taatj   ao 
la*ae*,   a**»i*neu  all   hie   right   and    inter**  t    ll    <nd  to  the   leaee, 
fVWi  awl  efter  May   i,    lr*l%    *unto  The   Curtia  GNMpftfiVj  John  C.   Cur- 
tie,   Trustee, ■  and  thai    in  scmideraticn  of  the  cone en t   tc   thie 
assignment  by  DM   lessor  he   ay.trantecd  th»  performance   by  laid  a»~ 
•IfiM  of   all   the  covenant*  on   the  purt  of  the    lessee  mentioned  in 
eaid  lease.     There  was   site  an  indorsement  cf  tfea  aa»  igr.se,  dated 
April  IS,   1913,  to  the  effect  that  eaii  assignee  assumed  and  agreed 
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to  make   all   payment*  from  and  after  May  1,   1918,   and  tc  perform 
all  the  covenants  and  conditions  of  the  lease  by  said  lessee   to 
be  fl«.de  and  performed.     There  was  also  a  third    indorsement  of  the 
same  date,   signed  and  sealed  by  the  plaintiff,    a*   lessor,    to  the 
effect   that  he  consented  tc  the  assignment  of  fcfet   lease  tc   said 
assignee,    "on  the  ex? res*    sortition,   hcwavsr,   tltttt  the  aligner 
shall   regain  liable   for  the  proapt  W«»*rt  of  the   rent  and  p«r- 
formanc©  of  the  covenants  on  the  fart  cf   the  lessee  as   therein 
■enticred,   and   that  no  further  assignment  of  said  lease  or  sub- 
letting of  the  premises   *  *  ♦  shall  be  made  without  my  written 
concert  first  had  thereto." 

In  the  affidavit  of  the  defendant,    filed   in  support  cf 
hie  motion  that   the  judgment  be  opened,  etc.,    it  was  stated,    Ua 
substance,  that  said  The  (tart  is   Company  was   and   i»  a  co-partner- 
ship;  that  the  company  paid  all   rentals  accruing  under  ©aid  lease 
up  tc  August  I,   I918J   that  on  or  about   thv.t  date  the  company  in- 
formed plaintiff  that   they  had  abandoned  the  premises  and  desired 
to  have  the   lease  canceled;   that  plaintiff  promised  and  agxesd 
through  said   agents  ana  representatives   "to  do  all  that  could  he 
done  to  re-rent  said  rooms   and  space";    that  said  company  and  af- 
fiant relied  upon  ©aid  prowls©  and  ceased  to  use  said  rooms   in 
order  that  the  same  might  be  so  re-let;   that   in  violation  of   said 
agreement  plaintiff  made  no  attempt  to  re-let   the  premises  but 
permitted  the  same  tc  remain  vacant  until   the   fore  part  cf   the 
month  of  January,   1S13,   stating  then  for  the   first   time   that  he 
would  net   shew  said  rooms  while   there  regained  other  unrented 
space   in  paid  building;   th«t  said  rooms  are  desirable  ones  and 
could  have  been  easily  rented,   and  tint   the  company  would  have 
been  able   to  1st  or  sub-let  the   rooms  had  they  been  allowed  so  to 
do,    and   the   loss   to  them  would  have  been  comparatively  small;    that 
at  the  times  cf  the  execution  of  sai-1    lease  and  the  assignment  of 
the  same  affiant  was  the  trustee  and  agent  of  said  company;    that 
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It  wa«   agreed  by  and  between  plair.liff,   affiant  ana  e&iu  company 
t&at   ^here  should  be  nc   liability  umisr  aaid  le«ee  except-  againat 
the  trust  funds  af  s?.id  ecrapany  in  U.e  nand*   of  affiant,   as   trus- 
tee;  t&at  ptiranafit  tc  »aJ         graaaent  a  rider  aaf  prepared  by  p3 
tiff'e  agente  and  rerresentativee   and  attached  tc  an  -^rt 

cf  aaid  lease,   laid  rider  aaifeg  nade  a  part  of  the  copy  of  I     - 
lease  which  was  delivers!  to  affiant*  but  which  Raid  rta^r   is  not 
attach^    i.-c    tii?  copy  of  the   lease    filed  with  aaid  ru^rg »    ar-'^  cogno- 
vit,  the   tana  having  been  detached  t  herefrom;    tfeat   Mia  *0ld   Hwi* 
tee"  Bead   in  said  rider  referred  tc  this  affiant  ae  trustee   for 
eaid  Curtie  CcaraRy;  ridas  as  attaahed  to  aaid  l&aee 

i*  as   follows;      •1X1   persons  or  corporations  extending  credit  te, 
contracting  with  or  having  any  elate  against   the   trustee  shall  lock 
only  to  the  funde  and  property  of  the  trust   for  na?Bant  t&t&a*  euch 
contract  or  ol»i&,   or  for  the  payment  of  any  dett,   damages,    Judg- 
ment or  decree,    or  for  any  nanny  that  gsay  otherwise  be  ocas*  due  or 
payable   to  thee*  fro®  the   trustee,   »©  that  neither  the  trustee  net 
the  shareholders,   present  or  future,   shall   be  personally  liable 
therefor.  B 

This  affidavit  cf  dafend&nt  atatad  facte  which  tended  tc 
ehow  that   after  the   fJurtis  Company  had  abandonee:   the  pycmieee   the 
plaintiff  ssade  no  efforts  to  re-rent  the  same  %«  atfeng  parties, 
and.  tnasnby  lessen       the  damages'.      It  was   tna  d\;ty  cf  plaintiff  tc 
exercise  due  diligence    ir.  re-renting  the  premises,    and  va  think 
that  under  the  shewing  nnda  tfed  court  should  have  opened  up  the 
judgment.      fMoOorsaok  v*   Lecgis.    lSb   111.    Jtpp.    214,    Sl«j   West  Tide 
Auction  Oo.   v.   Connecticut  1£.   L.   Ine.   Co*,    186  111.   156.)       Fur- 
thermore,  the  affidavit  cf  dafnftdant  stated  other  facta  which  tend- 
ed tc  show  that  defendant,   trustee  for  the  Curtis  Company,  wag  ant 
individually  liable  tc  plaintiff   in  any  ancunt. 

Counsel   for  plaintiff  urge*  the  point   for  the   firet  time 
in  this  court   that  defendant's  affidavit  is  a  nullity  and  should 


. 


~E~ 


not  too  considered,   for  l&a  reaees   U:  t  it  dee*  net  *$$#**  on  the 
face  of  lb*  affidavit  that  the  nctery  public,   Sees  ieato,  wa«   :.uth~ 
orized  to  administer  ©athe.      A  sufficient   •snewartc  this    It  that 
the  point   *aa  not    raised   in  the  court  below,  and  on   th«   hearing  of 
the  isoticn  tooth  parties  arid  the  court   treated  tbe   affidavit  as  a 
valid  one,  and  lbs  •curt   r  ad   oeasideseo'  the  affidavit.     (IML- 

hard  v.    yceter,    166  113.    Apr.    1?5,    376. ) 

The  Judgment  of  the  County  Court   in  refusing  !•  ©pen  the 
confessed   Jud&raent   is   reversed,   end  the  cattta   if   geaan&eo'  eitlt 
direct  ion?  tc  epefi  veld  judgment  and  to  pern  it  the  defendant*  Jchr. 
C.    Curtie,    to  natal  Ilie  defense  to  plaintiff  *?•  ftttit. 

RFWPCED   «FD  fOMAIOT  *ITK  PIFFCTIONf. 


tooer  Term,   1915.    i 

—  AT 

TdT  PSOttS,  ax   wl.   Sat  ale  &jE 

Angelica,  /  ) 


illee,      )        Appeal    ftMM 

}  Cuporior  Cf>i»rt, 

l  t$t  )  Ccok   County. 

1  } 

CARTER  H.   fABRISOI  at>l.f  ) 

IpjNillaatfi 
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BfAf&ES?  0?  *HX  CASE.       On  April   IS,    19.13,   Ketale  B. 

Angelica  fiiea  hi?  petition   in  the   "up^ricr  Court  of  Cook   County 
praying  for  the    ia*uance  of  a  writ  fcf  MSMtaittfSj   directed   to  Carter 
H,  Harrison,   aa  mayor  of  the  City  of  Chicago,   Francis?  P.    Connery, 

\      ft»  city  clerk,   u»8  E6*&iti  Cohen,   si  city  collector,   Had  to  the 

City  cf  Chicago,   a  municipal  corporation,  directing  and  c  ©^winding 

\     them  to  iPBue  to  petitioner  &  lice nee   to  conduct   g  arms-shop  upon 

the  pyNilftti  known  a«  #o.   113  EM>t  ~5th  street j    in  iaid  city,   for 

a  period  cf  Bli  Mentha  btgitt&iag  Kay  1,   1919*     The  defendants 

fllftd  Mi  answer  ftftd  a  bearing,  Y&f  had,   *&&  on  April  30,   1919,   the 

court  adjudged  that  the  writ   iasue  forthwith  aa  prayed,   from  which 

- 
Judgsent  the  defendant*?  prayed   sad  perfected  fettit  appeal. 

U>  It  was  ad&itted   in  the  answer  cf  the   respondents   that 

certain  ordinance**  *?et  forth  in  the  petition  were  and  had  teen  for 
some  ye  a  re  past   in  full  fcroe  ana  effect   in  »a&4  city,   ana  were 
til  of  Um  ord  ins  roe  b  which  applied  to  and  governed  th«   issuance 
of  dra»~efeep  license*.     It   i«  provided  in  said  ordinances^    inter 
alia,   that   "the  issycr  shall  gmnt  a   license  for  the  Veering  of  ■ 
ealecn  or  aramehcp  withir.   the  city  to  any  person  who  shall  apply 
to  hiffi   In  writing  therefor,   bb4  who  ahall    furnish  satisfactory  evi- 
dence of   good  character* "     It  **f   further  admitted  in  eaid  anewer 
■that  petitioner  had  heen  a  resident  of  said  city  and  tsgftftd    in 
the  saloon  bueinesa  for  15  yeara,   wa«   a  person  of  good  rcoral  char- 
acter,  had  previously  had  licensee   to  Veep  ■  drarc-ahop    18  i«i4 


city   ittutd  to  hiss  frca  tine  It   ti»e,   I  I    r  vitiated   any  of 

the  stntutss  of  the  ftats  cf  Illinois  <  t  tfe<   cr.Hr    at  f  said 

city  relating  %<  $rm~9hGp»,  and  t«d,  or;  March  la,  1©13,  mad®  ap- 
plication  in  proper  form  for  a  tlw  ■*■>•>  license   beginning  May  i, 
1913,   fcr  sale  prstttses,   Ko.    113  Butt  ~5th  street,  feed   giver  the 
tWgttiftd  tends  Mid  tad    iepeaited  with  the  city  collector  the   li- 
cense fee. 

The  ?,atltlcn  alitftd  ttat  the  premises  were  not   located 
in  a  reside*!*?*  neighborhood;   tad   it  W9*  ad»itt*d   in  the  answer  that 
the  pressies*  were  suitable  in  «vsry  way  for  &  drara-shop,   tJMM 
that   th&  same  were   in  a  residential  district.     The  petition  further 
alleged  that  petitioner  tad  presented  with  hi*  application  for  the 
license  a  petition  signed  by  a  majority  of  the  citisens  ami  legal 
voters  residing  within  a  radius  of  one-quarter  of  a  mile  of   the 
premises,   rrayirg  ttat   said  license  he  granted;   tfe&t  the  ooptain 
of  police  of  the  district   in  which  said  preaiees  fftrt  located  made 
&  written  report  to  the  effect  ttat  the  itat  were  in  a  residence 
district  and   recommended  ttat   tha   Hoanee  be  not  granted;   that  tmia 
Carter  K.   Harrieon,   it  mayor  of  said  city,   ana  tftid  city  clerk  ar.u 
said  city  collector,    refused  to   i*«ue   the   license;    that   •s-aiu  re- 
fusal  le  based  wholly  af?i  solely  upon  the  false  and   fraudulent 

claim  cf  said  officials  thiit  eaid  precise®  *   *  alt  located   U 
residence  neighborhood,   tad   that*   therefore,   f>aid  press  leas  were 
not  a  proper  plsce  for  tJU   conduct  of  a  saloon  in  said  city."     The 
answer  alleged  that  there  were  on  file   in  the  office  of  the  aayer 
the  signatures  of  twtnty  residents  of  said  city,    residing  on  SBta 
street  between  Uiebigar   avenue  and   Indiana  avenue,   protesting 
against   the   Issuance  cf  the  license,   each  protest  stating  that  the 
prentissa  ware   in  a  residence  neighborhood,   and  ttat  upon  tettatl* 
gatlon  the   MM  Carter  R.  Harrison,   as  emyor,   found   the  fact   to  be 
ttat  ItM  pre.»i*es  were   in  *.  residential  district  aftd  ttat   Iht 
ducting  and  asaintanance  of  a  draa-shop  in  said  pros  lea*  would  be  a 
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nuisance  and  a  detriment  fe  the  people  of  tat  district. 

Ob  the   trial,   by  stipulation,   a  reap  **•   introduced    in 

evidence   showing  the  nature  and  us*  of  the  builiinga    in  the  vloin- 
ity  of   the  proposed   location  of  the  drara-shep.     Tha  testimony  of 
oertain  witnesses  Mi  also  haard.      It  appear*   thai  £a»t  2bth  street 
runs  east  AMI  west;    t&ftt  Ke.   113  East   cbtb  street    i«*  on  thy   .-oLth 
side  of  the     treet  between  Couth  Kiehigan  anti   Xattiaaa  avenues; 
that  Couth  Wabash  avenue  is  next  west  of  Couth  Michigan  avenue, 
and  that  all   three  of  said  avenues  run  north  tad   wouth;   that  1&- 
ttoiiataly  wast  of  said  proposed   location  is  a  four-story  building 
opening  on  Couth  Michigan  avenue;   tatt  on  the  eaaeaitc  aide  of 
Seat  8£ta  street  and  extending  froa  Couth  Michigan  avenue  east   tc 
an  alley  running  ncrth  tad  south  and  N>iS|  h  If  way  between  said 
avenue  ana  Indiana  avenue,    is   another  four-story  building  also 
opening  on  South  Kieaifaa  avenue,    -ind  thai  both  of  said  buildings 
are  occupied  as  auto-rapair  shops;    that   immediately  oast  of  said 
proposed   ieaatiaa  tad   between   it    tag  said  a  Lay  is  a  building  occu- 
pied as  a  store  tad   also  ag  a  residence;   that   im&ediatsly  east  of 
•aid  alley  and  on  tat  soutn  fide  of  I&st  fibth   street  are   three 
building??  occupied  by  families  for  residences,    tad  further  east 
on  tat  ccrner  of  th^  street   gad    gadiaat  avenue    is   another  building 
ttttapitd   as  a  residence;    thnt  immediately  east  of  *?i.id  alley,   on 
the  north  side  o<  said   c  treat,   »re   three  flat  bulldlnga,   of  34 
flate,   occupied  by  families  having  children;    tfeat  on  the  northwest 
comer  of  said  street  tad   Indiana  attaat   is  another  flat  building 
of  24  fleta,    having  thres  entrances   on  said   street,    occupied   by 
families  as   fttlAtaotaj   that  tat  buib,;in&«  or.  data  ?ji  tf  South 

Michigan  avenue,   between  East  34th  tad  East  8ftla  street©,   with  the 
exertion  of  two  tlM .:rchee,   a  club  building  tad  a  few  residsr.ee 
builainge,    are  dsvetea  to  business  purposes;    thai   the   buildings  on 
both  sides  of  Xaditat  tWHttttj   between  said  streets,   are,  with  a 
few  exceptions,  cocupied  as   residences;    that  there   i«  a  saloon  on 


. 
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the  southeast  comer  of  Fast  9%%h  street  and  Indiana  avenue,   an- 
other saloon  on  the  northeast  corner  of  East  r>Sth  street  end  said 
avenue,   another  on  the  southwest  corner  of  eaiu  streets,   also  an- 
other ealcon  on  the  southwest  corner  of  Couth  Wabash  avenue  and 
East   C5th  street,   and   another  on  the  west  side  of  8  a  is  avenue  ami 
a  abort  distance  north  of  eaid  street;   end  that  all  of  then©  sa- 
loons have  beers   in  said  locations  for  several   years. 

Over  the  objection  of  counsel  for  defendants,   the  pwtl* 
ticner  was  permitted  to  offer  evidence  tending  to   **hcw  that  the 
propoeed  location  of  paid  drae-sbbp  w*s  not   in  a  neighborhood 
any  isere  residential  than  those  neighborhoods  where  said  saloons 
are  no*   located.     Over  objection,  evidence  was  al*<c  offered  by 
petitioner  tending  to  show  the  character  of  the  neighborhoods   in 
the  vicinity  cf  other  licenced  dram-shore    in  other  parts  of  the 
city. 


m,   JbTTICF   1PISLFY  DFLIVFH^P  THT  0PIK10S  0?  TKF  COUPT. 

It  was  alleged   in  the  petition  for  the  writ,    in  sub- 
stance,  tfcfct  the   refusal  of  ths  rcaycr  to   issue  the   license  was 
based  solejjy  upon  the  falee  sad   fraudulent  claims  that  the  proposed 
location  of  the  dra«-s?hop  *M    in  a  residential  neighborhood  and 
not  i  proper  place  for  tfefl  conducting  of  a  draa-ehep.     Counsel 
for  petitioner,   in  hi©  brief  filed   in  tbi**  court,   states:      •!  do 
not  understand   it  wea  claimed   in  the  court  below  th?«t   there  was 
eny  fraud  praotioed   it;   the   refusal  to   issue  the   license   in  question; 
the  contention  w&e   that  the  Bsaycr  unreasonably,   capriciously  and 
arbitrarily  discriminated  against  the  petitioner   in  refusing  to 
issue  this?  license." 

Counsel  for  defendants  here  contend  that  the  trial  court 
erred   in  awarding  the  writ  of  mandamus   for  the   reasons  that  the 
issuance  of  the  drsa-shop  license  was  discretionary  with  the  mayor. 
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and  the  evidence  does   not  disclcwe  that  fee  wmf  guilty  of  an  arbi- 
trary abuse  cf  thet  di«oreticn. 

*r-  Sfetfl  v*    Ejffl&&<   M   IU*    *W«   ****   *•**    u   ils  Saias 
"J  court  encula  net,   by  ssanaaeue,   ccsjpel   the  public  officials   to 
issue  a  license  for  the  keeping  of  a  saloon   in  a   rasioence  neigh- 
borhood, where  a  saloon  will  be  a  nuisance. ■       In  the  same  case 
it  If  said:      'Whether  a  thing   U  or  is  not,   at   a  particular  place, 
a  nuisance,    is  ordinarily  a  question  of  fact,   sad   largely  l  matter 
of  opinion.  ■       Ir.  H^rri*cn  v.   People,    833  111.    ISO,    183,    it   is 
•aid:      "The   authorities   authorize!  tc    grant  the   license  cannot 
arbitrarily  refuse  the  same,   nor  discriminate  between  persons, 
place*  and  regulations  pertaining  to  the  business,  without   rea- 
sonable grounds  therefor.      (Sanene  v.  Mound  City,   103  111.    55£.) 
*e  are,  however,   cf  the  opinion  that  there   U  vested   in  such  auth- 
orities,  unless  expressly  restricted  by  the   language  cC  the  ordi- 
nance,   a  discretionary  power,  which  »ay  bo   reasonably  exercise;; 
in  the  granting  or  refusing  to   i«<sue  a  license.     *  *     The  authori- 
ties from  other  states   fully  sustain  this   reasonable  construction. 
In  May  of   these  eaeea   the   language  of  the  law  or  orulnanee  auth- 
orizing  the  granting  cf  the   license   i$,   that  upon  the  doing  of 
certain   things  the  licensing  officer  or  body  anal!    grant  the   li- 
cense;  buttbs  decisions  are  to  the  effect  tnat  nevertheless  a  dis- 
cretion exists  In  such  officer  or  body,   and  tfcet  they  will  not  l<& 
compel lea  to   issue   e  license  when   in  their  discretion,    reasonably 
ana  fairly  exercised,   the  license  hss  been  refused." 

Under  the  facts  cf  this  case  we  have  reached  the  conclu- 
sion that  there  *«*  net  *?uch  an  *buee  of  discretion  on  the  part  of 
the  aaycr  in  r«fusin^  said  license  ae  warranted  the  trial  court  in 
issuing  the  writ.  We  do  not  think  that  the  evidence  shows  tfeat  he 
acted  arbitrarily,  or  waa  controlled  by  passion  or  prejudice,  in 
the  exercise  of  the  discretion  vested  in  him,  but  on  the  contrary 
was  actuated  by  the  eonviotirn  that   the  best   interests  of  the  peo- 
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^ie  la  Um  psirvicu*ar  neigtfccrfcccu  Aeattadcd   kaat   Mmi   license  ap« 
pli&u  for  fee  denied,      (jpynue  v.   K re  imam.    130  111.    hpp*   W9j 
Kret  smarm  v.   Bvft&Sj   88$  111,   3i.) 

The   JtidgaMWt  cf  tfefl  fupericr  Court   vtll  fce   MWtS 
•ad  tfec  cause  rtaaaiad  aitfe  &l*aatiea*  t«  diss!**  u.^  pttitiea. 

JTJ-  -  Km&SI&  Ht8  PIPFCTI    . 


l'er  Term.   2 

sac  -  it»»f 


ola?  KortAiSj  *.  v.  RioroffKi         /      ) 


MJSTA?  QUPTAFFSOIT.  Traatoo, 


rf  0B8?aF  S&8TAFT80IT,   Trusts© ,  ) 

ftopolloOOj  } 

/  ^       Appeal   rrctij 

v*.  )  '"'V]     rtOf  Court, 


ODtlBTXAl  BOaXFTLIR  ana  T r>Ui"- 
BCHEFFLHR 

Appellants.      ) 


Ccok   County. 


**.  ^  u 
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STATBItl?  OF  TK?  0*91.     Tbis   Is  an  appaal   frc  MM 

cf  foreclosure  of   ■   trust  dsad,    enteral   by  the  Oup«rior  Court   of 
Cook   County  on  April     :.    1 -'13,    in  wfciaa  th*   court  Approved   the 
maeter'y  report,   found   (bat  all  Ilia  material  al leant  lone  of  tbe 
oil!  a«  amended  tad  boon  proved,   diaaiaeod  toe  oropc-bill  of  i. 
defendants,    ChrietUn  NtafflOf  and  Louise  Sobeffler,   for  want 
of  equity,    and   ftdjUKgod   ffeatj   unless   ?aid  MfOftSJAto  pay  tc   03 
Kgeland  within   two  daft  t&O  sum  of  §389*69 ,   wita   intarsst  fro© 
February  3,    1913,.    together  ilta  •  solicitor**?  fee  of  tlOOj   and 
M*ti  of  suit,  amd  laa  moM*'i  fees  t&x<?u  at  f?5,   Mm  jhtmIom 
in  question,    eltttatO   in   0bie:i.so  and  owned  by  eaid  defendant©,    be 
Mid  st  public  auotion  ror  oaeL  uc  toe  oigfcoot  and  Mot  bidder, 
sto. 

Tbe  faoti  of  too  moOj      1    LlaolMM  fro*  too  certificate 
cf  eviuenoe  isooc^panying  tbe  maeter**   roBOft   eontoiftOd  InJiWkM* 
ariyt,    are   substantially  ae  follows:      too  dofOoaafitOj    Christian 
loftofflo*  and  LoulM  Mjfjfflor/,  wife  of  Christian,  owned  1  farm 
in  too  ?tate  of  Kiebi£ajt.     Being  dooliWM  cf  exchanging  tail 
which  tae   unincumbered,    fcr  61  I B    •"    .  '-■•-  Tty,    tin  U  -        MB* 

lof  Guataffscn  of    BMOOgfl    Of   tMif  -^sir©   by   lOttOY*      fBjOMBJftOl 
(footoffaoa  wit  a.  V.   Bomms&j   alM  of  Gfeloogo*     Ra*oweki  "•■•id  be 
knew  of   I  certain  party,   a*rtlfl  Janoa,   W&<   Bigot   OB^OOOBfO  bis  CLi- 
cage  property  fcr  too   farm  tot   loot  be  *?culi  aawo   tl  I  trip 

to  Michigan  and  examine   tbe   fares.      It  waa  tbO]  NPM  between 


RakeweVi  u&£  Quataffaai  tfeat   Ifeay  aeuH  ,c    la  Michigan    tftil 

eee  fctta  rchefflern  MM  examine  fcfet  farm,   thali  itaJtewaki  teald  act 
ae  traktf  for  J*noa  and  Sttataffaon  %*»  oro^er  frr  thw  Sa&afflara* 

i.   if  iua  asafea&gi  of  the  pr<v  ertios  bsk  maiad  th«y 

*cul  i  4W14«   equally  »11   cctfwi  .t'icne  r>sceiv  -  baif  ree.-fcstive 

oliente.     At   lltaif   late  rv  lew  wifcfc  the  Sahaffler-;   ir.  Hiafelgaji  it 
*a*   ,jgre$d   t&at  Johanna  "ah^fner,    9  dauajatey  of   tiu>  S-aaef  riere, 
*hou*.u   jo   to  S&ia&ga  ar,u  eft&aine  ''or  thea   th»  .J  »na&  property,   that 
the    '  -  ;:.i  M  valued  *t  14500,   teat   if  tfce  axafcaag*    ra«  mads 

Ouetaf  ;>or;  *a*    tc   s'1*    J  oosawsiaaien  of   5  pa?  a#at«   on  t&a*  aate*mt« 
cr  Iddij  but   ir,  •*.,    aa   tLe  Ba&affltri  »t  aava  wwH  raadjl  »oney, 

they  would  p«y  050  in  oaah  asd   the   aalaaa**   tl?5,    in  monthly   in- 
etallnerite  of  |8t  until  p*id.      Short ly  alter  tftia    interview,   el-cut 
March  W,    1918,   JtiaaWMI  Safeafflat  went   if   Chicago,   viewed   the 
Janc«  rrcderty,    tad   Sftplaye 1   KB    utorney,   a      "•  ~rumseig;,    to  ex~ 
aala*   the  title  ana  repreeent'  tae  ?-ehef. flare    la   lilt   tZtt&taatla** 
It  *>ee  feu?  i    kfiat  the  Jv»nca  property  wsa   inouabered  by  t*o  iruwt 
aeeaa,   one   in  favet  c-r   1  certain  Building  Aaaeaiatiea  aad  !&•  ether 
in  favor  of  another  p^rty   for  the   oua  cf  $6C0.     JafeUtta  "cheffler 
testified  (fiat  Rekoaaki   represented  tc  feat  tfeat    ks     Mtejuast   af    the 
two  inetsnbr*jno»e  vat   *bout   $8000*     ftakaanrttS    ia&ied  waking  BttoJa  a 
lapraaafttatioa  la  ati  cr  to  the  £ohe?fi«r«,  ai  I   t  w   LCI    I   tfi  I  he 
dia^know  th*  axact   exeunt  of   tfca  debt  due   to   the  BuiV.ii  Na- 

tion unu  th».t  he  told  Mlaa  ?ofceffler  tc  obtais  caef 

ftea    1    ..   aaaoaiatiofti     It  appear*    ta  t     fee  »a»t  aaverai  tiaea  to 
the  offloa  cr  tfii  aa;*c2iadcn  for  such  etataBOJtt  Dut,   &•  ika  did 
net  aavf   a  certain  bock,    it  wae  refused  her.      Wfeatfea*  .^ri^rwards, 
and  oeforia   laa  a«aaua«allaa  0*'  the   exohnpga  of  proi  ertless,   »6«  fan 
adYiaev*  lp   the  amount  due        «  ftiatioi     teat  not   sapaaVj    but 

it  :ic©a  appear  tkat  al  Iba  tirr-e  llta  dtaade  mm  pataad  taa  attavaay, 
KrusiFeig,   h^.d   in  his  poeeetsion  a  boat   af   iaia  ftaaaaiafian  regard- 
ing said  ladaata<itta«a*     Th>;  deed  a  nn  I  ir;  fcbc  affioa  of  Mr. 
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Msck,   attorney  for  J&J**a,    ir,  0&i9&£&*   about   April   89,   ISIS,     Tl;& 

.  ffl«ra  paid  laftaa   *lr  laa  latitat  t«  him  fc&tlx  warranty 

d«e4  conveying  kba  Klealfai!   fax*,   tad  £a*aa  and  wife  dalixaxad 
to  taa  ncii«ffl«re  taait  aa*xa»tf  Im4  of  th«  C&ieafS  xtf  in 

qu*aticn.     I*  »s*  etittad   la  llM   iaitat   laad  tfta*  said  aaavaxaaaa 
tai   medi    *ft«b$t6t   to   'vn   inouff>br:i'iCe   af&tiXad    ,.y    fcXUftt    ftaad   recorded 
•  *  M  do<j,    Be.    f$fG?#J*   (tta   U:»ount   of   fcfea    iaaaataxaaaa  w&k  Mt 
st&tsd),  ana  *alae  *uOjtct  to  as  laaa&bxaxjaa  af  §600  aaavxadi  by 
trues,  ,i@wi   recorded  *   *  *■  dec.    Ko«   4343953."     C^riotian  ana  LeulM 
Hc&effler  also  paid  Raxawafcl  tfce  &u?s  o?  ISO,  oaawiaaio&a  on  ace cunt, 
and  taay  tifasd  b  JudfiMnt  aata  payabl*  tc   fclM  extfax  of   "A.  V.  Ba- 
tawokl    tad  Saataf  Oaataf fscn"   fof  laa   euai  of   $178,   payatel*   |28  en 
tfc«  fixai  day  cf  June,    lftl2,    tad    $££  on  tae   fixai  day  of  eaofe  aonth 
t&areaf fcer,   with    |S%axaat   :<t  8  pax  s«at«   pax  annua*,   paxatola  &cntn~ 
Xy  on  taa  »Jaal«  aataanl  or  *»id  prinaip&l  au«  remaining  fxaai  tiaa 
to  tiise  unpaid.     Th*  note  rrovi.uiu  that  if  aay  l»«talla*»fc,  titfeas 
of  principal  at  interest,  gfcattld  ra&ala  unpaid  for  90  Aaya  aftax 

dus,    the  principal  sura  or  any  unpaid  balance   thereof  •hOttM,   at 
the  cr  ticn  of  tfea  lagal  holder,  b»aom«  immediately  daa  and  payable. 
It  aaa  stated  in  ttwi  aata  kbat  laa  tana  ami  laacftad  by  trust  deed 
on  real  estate   in  Oaat   County,   Quetaf  <h«t.*»f  fecn,    truetec.     On  the 
earne  oay  the  Saaaffiata  executed  and  delivered   their   txuat  us«sd  on 
the  y.  rcxarty  la  question  to  vaid  trustee  taauxiag  aaid  note.     Ra- 
fcaarski  vai  naaatii  laaxaia  aa  aaaaaaaex  in  trust.    Tfea  txtuM    ■ 
aaataiaad  laa  aaaal  aavaaaata  aa4  pxavi&ad  fax  Hat  9+*&**Tt  af  ■ 
taaaattaalf  aallaitax,fi  fs®  in  case  of  faxaalaauxa  proo««ding».    The 
I    M  fwtgaaal  note,    m   introduced   in  «vidftnoa,  aaxi   Mw  fallowing. 
aa4exaaaaaai     B  Caio»cc,  May  29,  191».     For  on«  aallax  an4  ether 
good  ana  TaluaHl«  aaaalAaxatloaa,   laa  raoaipt  af  atilaa  we  aaxaay 
ackncwlsage,   we  tr%n«f«r,   aaaifB   Mwl   ;?at  ov«r  tae  aitbia  Jt*ot^   to 
Olaf  ^g«i^nd,  sind  utairaaiat  the  aa^aaaaa  of  aaaa*     (8igaa4)  /.  v, 
Rakcweki.     austaf  Ottttaf faon. *    Valtaax  tie  iaatalteant  cf  |dft,  uue 


—4» 


June  1,    i»lS,    not   tteat  <««  July  1,    I S13,   having  been  paid,   Ege- 
lajfct  tlaatad   to  Aaalara   MM   <? fit  ire   principal    9\w  dc-  >    ^le 

,  or  July  0.,  1913,  filad  bit  toil!  t©  fegaalaaa  taid  fcYUat  daa-i, 
in  the  usual  for»,  i,.aki»|  GhrJ  it  las  asd  Louies  Safeaffla*,  9uataffw 
ten,   aft   truataa,   sad  Hakc-weVi,   ae  auoaeaaof  in  feitiatj        rtiaa  ue- 

BdAUt*      IttS    >$U#atly    thvt   bill   was  4iss;,i  '-■  >      feSUfttea 

Utd  tuaaeaaax  iri  trust,   and  fc&ay  wara  i  .    Liti&nal  partial   ooss* 

plalaa&t    tc    6ba   will.      Ths   '         PflaJNi  aaawafad,    attd   filad  a  cross- 
bill in  irhieii  fc&ay  fellagad,   u,;cr  al,i&,,  that  taay  ware  inauoeoi  tc 
a,j.ke    u.  tfiga  of  pr&partlaa  on   tfce    rapraaaatatiOA  9l   Bait  ©wait  1 

tfeat      il     iert  ;aga  of  tfca  build  Iks  aaaaai&tioa  on  feaa  Jama  pxepar- 
ty  sBeuata     ta  a  gut  11,400,  aharaai  Is  fast  it    tsteuKtad  ta  about 

f  1,800;  tl&at  taaj  relied  apes  :    14   repreeeatatie&j  that  tee?  axe* 
cutt  .  rcu  ffe*  *i?t  for  brckata'  eervieea  slaipjed  fee  have 

.'    rendered  by  Rakovefci  and  SttetaJT faosj   fc&at  at  tins  %ism  of   ihe 
ttematlen  af  l&a  ©xo&anf©  neither  el  t;.  s  lleeneed  broker 

in  Gnleage     r  I   that,   therefore,    vho  nete  eaa  without  t rat ion 

and  void;  tnd  that  dial  Egelaad  was  net  an  lunooej  .  -r  of  $&iu 

note,   fa*  raise,  before  saturity,  but  as  the  contrary  knee  all 
about  tlta  conditions  ur.cu?r  which  eaiti  note  v&i  exeeuted  end  ac- 
QUireti   thfl    ga*e  with  full   feci  I.      Sfcf   oroes-norApl^insiJits  pray* 

ed  that  th*  note  and   truet  deed  be     f*urren-ier<r.i  »r,u  easeeled* 
ftaJceveki  appeared  and  be  aat  node  i  party  eon  nt  la  Dm  bill 

ir  hl«  individual  eepaeity  ai  aell  as  nueeeeeer  in  trust.      Balk 
Igeland    mi  Ra&eeelri  filed  anewera  te  the  erc^e-bill,   iaaf/ifij;  tba 
»at*ri«.i  alla^atlatifl  th^rec-f^  and  taa  aaua«  van   rafat*<s^  t-   ;-. 
»aeter   in  rtlanaory  tc  tafee  proofs  &&4  rapoart  aii   9aKaluaiaaa« 
8uo»auuantly  aad  aittoeut  pjrajudiaa  te  the  reference,   b&t  Sahaf flart 
rila4  an  asMoateaat  tc  tbe  ayoaa*bil3i|   in  wtkiafa  UMiy  aat  Fartfe  aa 
adtaaaat  cr  tlm  eity  cf  8hiaaf««  il^vabj  it   bc  aw  •  aulawfuJ  fat 
iiisy  pavacn  fea  MMMNBi  i*  tlwi  bualsaaa  or  aat  ia  ^ho  aapaaitj  cf  a 
Ofokor,   *itaia  Paid  oity,   without   first  obtain iag  n   lioenae,   and 
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in  \:Moh  they  further  allseed   that      t   and   crier   to   the    aoaotiawa- 
ticn  c?  laid  •sefeangfl  of  proptartlaa  Raicaatki  and  Quataffaoa, 
without   taa  foevladga   of  the  -ahefflar  ,    fa       an   agtaaaaat  tc  pool 
their  ccBasiasicne,    Ulld   lh*it,    fchorofow,    laid  Beta  vat   void,     r. .. 
taat  Sgalaad  knew  of  thkefaet  before   ta*  not*;  «aa  assigned   I©  hi*. 
This   «a Id  ordinance  of   the  city  of   Chicago,    so  pleaded,   aa*   net 
irtroduofca   la  tvldanaa  before  taa  i. jster. 

The  aaatax   la  his   report,   datad  February  3,    1913,    found 
taat  Egalaad  aaa  the  Itgal  adder  of  laid  .note  toad  treat  &**&$ 
chsst  defaalt  had  bden  Bft&a    in   the   payment  of   the   net*  ana    that 
ggaland  »at  antitlad  to  fajaaJsHse;      that  thai*  vaa  daa  Eg*  land 
iwi   eu»  of   |38g«83j    s-s-ii^sa  oo^t^  and   tapaaaaaj    that  *10C  i  a   i 
ouatofsary  and,  reaecnabls   solicitor's   fee;    that  Egaland  vaa  an  in- 
nocent purchaser  cf  said  net®  for  valua  befora  aatturity  and  that 
said  ret:  aaa  a  laga?  obligation  tad  that  feha  Seht£fla*i  saaald 
•pay  tan  ,?aaae.     Ta©  aaatax  reeaaa  that  taa  gur&yas  ?:f  complain- 

ant'./   bill   should  aa   gran  Via    i.nd   that   U;e   crc$3-blll   of   tat  Saaaf* 
flsra   should  bo   ■jiezsiaeeu   for  Vast  of   equity. 


MR.   JUfTtCF  mUXPVSl  T>-Ur^r  7H?  GPXII01  15?  tht   30tmx, 

n  have  reached   the  conclusion  that   ths    iecree  of   the 
Superior  Court   •aaald   N  affirmed. 

It    ir  not   tha*W  by  h  preponderance  of  the  evidence  that 
PaJrcraVi  falaaly  represented  to  th*  aaaafflara  that  the  Rortgaga 
of  th*  building  aaao  elation  or  the  Janoa  property  aeaounted   u. 
about  |l,400|   or  that  the  tag  aertgagaa  or   baa  property  aaotinfe 
to  only  f&jOOQ  or  laaaraaaaate.      But   <:4ven   if"   F-xVcwski  m&ae   at 
falae  representations,   it.  *?.*  net  shown  th^t  Rakavaki  knew  that 
they  mm  falatj  or  taat  tha  Sahafflara  relied  upon  than.     (Or  Par 
v.  fattraauga!  191  m.  ecs;  Sillaapi©  v.  Fulton  Oil  I  Ga*  Co., 

111.    iBt,    168.)     The   testimony   ohows   taat   the  faatf i'"lor*7" 
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ll      ■  ■:    ""  aefflai     r. :   I  air  *ucrr.<*y,  JCraaeei*., 

I    1 1  *  Lei)     '        I   lli«   ti8»<9   lee  I  ied 

jrrv^        |  »f<  ff  him        -  aeooelatiea  oeaeeraist;  the 

LBdefetedaeefl    10    it. 

it  wai  oBeva  that  aeitaei  Rakewofci  or  Ghtetaffaoa 
oaaeed    mi    I      itato  Broker*   In   Ife*  ait*  f  "  ei  .• 
ttafl  tat  oaeBaaga  of  prepertli      i       oeaeaaMated,  eo  do  act  taiak 

iBat    BBdex    -1.-.-    faett    RBd    Si  .,.'-•='    fc£t©    6A01    tBlfl    t&Ottld 

preheat  a  foreoloeure  ea  tea  aete#  ew  toot  U     i            of 

.      ncu.     XBe  erdiaaac«  of  ta*  oityj  Baking  It  as'         I   for  a 

oeraea  be  ast  iii  taa  eapaeity  of  ri  Broker  I  I       lt|  without  a 

license,  vao  sol   lairedaead    Is    ividaaeei     a  Ut«               ill  not 
take  }adleial  Betiee  of  oity  erdlaeaeee,     (  mfoela,  Central  B. 

Co.  v.  JUaXina.   1T3   ill*  $13« )     faxibanBora,  H  *]             »hat   '- 

eeatraet  of   tea  Seaefflera  to  pay  Qaataff*  ooa»it«le»  of  §335, 

I  SO  in  eeeB   ana   a  noto    vox    U?j#    in   OftOO    IB*    e*aa&&|  W** 

jflataU,    eaa  Bade    in   tB*    liata  of  Kie&igaa* 

An..*  we  do  net  tklak  teat  Um  evidence  taewa  iBot   fcae 
lenefflera  414  aot  knew  of  tBa  agreenent  Beteeea  OnataffaoB  and 
aakeveki  tc  pool  or  divide  tko  oeaaieelena  reeelired  frea  fckeir 
reepeetivo  olieate<     Tha  ?aot  that  at  fc&a  kine  IB*  deed*   wow 
passed  taay  paid  B*kow*k.l  iSG  La  oaak,   m&  ■igaed  Umb  aeta  fcr 
|l?B  payable  to  beta  Baetaff  i  I  Rakeeekl,   tendo  tc    »hoa  thai 

.....   did  Bare  onea  knowledge* 

Purine  me  re,  we  taiak  skat  Kgelaadj   t&«  eonnlaiaaatf   ?ae 
clearly  tat  It  lad  to  fereeloee  on   **•  note.     I»o  erideaee  aaewe  taat 
Lo  pureaaeed  the  nets  frets  daetaffeon  and  Rakewe!  I       t  value    ■<■■ 
in  good  reita«     Be  laotifiad  tBat  oaf  era  Ba  puieBaead  IBa  aetoj 
oeeikffed  by  Mm  cruet  deed4  Bo   Is  company  with  Hakewelcli   eallad  en 
the  rchefflers  in  SBiaafei    tad    ii  :      ^  M  of  Bla  lataatlOBj    ^aat  at 
that   time   IBey  ■"■xUi  netting    so  Bia   Bbeat  irwinf   aay  del  .iinst 

the  note,   iBat  OhrSatlai!  SeBefflet  aald  h<^  ^ouid  ea!3 
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offioa  th*   following  vaak   and  »*ki   a  paywont   thereon,   an,;   that  at 
Um  ti»«  tat  bin  *a*  filed  a©  tain  3  had  &•«  paid  oa  *-«  net®. 
ftaievtlti  alas  fcaatlftad   that   at   §ai3   .IraarvU*   &«  Seaafflat*  said 
aetatng   about  having  any  oafanssa  against  tJtM  not*.     Cgi  I         did 
vk&t  xhc  law  raquiyad  ala,  to  d««     l&ila  It   U   Inn  taat  6&a  Bafeaf- 
n   ttatiflad  that  at  laid   tatarvia*   fehay   told  Kgaland  \h\i   I 
uoyn  cheated  ay  Jtakcmakl  and  that  fchay  would  aet  pay  feat  nets 
until  fcfaf    sat  tax  srai   fixed  up,  tea  aonclueion  ef  •-•=    »««*•*,  ato 
aa*  the  erit&eeeetj   that  Egeland  too*  tae  net*,  aftex  in  juiry,  with. 
eat  not  tea  .      w  r   lefeiBaea,    (.     watitled  to  gxeat  weight. 

ftoi  tae  re*eoae  Indicate  the  deetee  or  the  Supariox 
9euxt   la   affixsaed. 


63  i:  ~  1993? 


Appeal  fT(M 
v«.  /  )    Susie lpal  Oourt 


Appellafu 


cf  C&ioagc, 


X°^I.A.  4  30 


IfAtMHtitf  0?  tKf  GABS.       Tbif*  15  •  fun  of  tlM  fli 

cla&e  brought   la  la*  MVftieipal  0«urt  ef  Qkiaagt  by  the  Avery 
Ceele  OWMjNWfj   I  *i*ec.-r,ain  aafaajratla&j   alalatiff,    fcgaiaat  Gott- 
fried Brewing  Cc&p.?.ny,   a  eesparatlaa  savin  ■    U     |  ^ineee 
ir.   SftlOftftj    Illinois,    dafe&Aaat*    If    M99V4X  fcfcl  aaat*e*t  pric® 

ef  three  aarlaa alia  aoale«  «•  a  >*jc%1  ecale,   ■  watai  Mall   RB£  a 
grain  ec&ie  -  tae*  atrtaia  cth.-r  aarotaaciiea*     The  aaalaa  vaia  *•• 
livered  to  tfafenciant  mat*!  three  separate  arlttaa  eaatffaata.      Zc 
ite  affla&vH   cf  aaritt  tt.n  Aafaa&ft&t  alleged,    Ir.  ■v&atanai.   Ml 
n©n«  al  *«5i^.  eoale*  fulfiite.i  the  gtmre^-tiee  aaataiaad  la 
contracts,  laaH  nentf  ever  aataad  accurately,  taat  numerous  flaaaadl 
had  been  aade  er,  plaintiff  tc  put  thae  la  p**f#*  ■•fl  nuiucn, 

that  plaintiff  bad  ea4eavcre<«i  $e  to  «l©  but  lM»t3    failad,   th«t   tho 
scales  had  aaaa  tendered  back  tc  aiaiaiiffj  aad   I  ataa! 

alaJbaad  ne  litla  Ifeasata  aa4  feadi  raaaivad  no  feaaaflaial  «««  there- 
of.    The  contract  prices?-  of  the;  threw   *ssa3*i*  aggr  the   sues  cf 
|l,?ol.     the  price  al  laa  other  aaaaaasiiaa  sol-  *ae 
f7c,  ahiofc  aaaaat  is  net  la  dispute.     Ifc*  ca^a  vat  tri*u  .  efore 
th«  ocurt  withewt  h  Jury,  rami  t  lag  in  a  fladi&f  in  Pavai  af  alala* 
tiff  fat  laa   fall   amount  al   i%*  data,   vis*,,   fl,?$l.     The  court 
overruled  cefendant'B  aatlea  for  ft  na*r  trial               karad   Jadgaftftt 
on  ||m  f  inaing,  which  fattfaaat  laa  defendant  hy  II            aal  «eek« 
to  reverse. 

Tha  contract*  for  lae  aaal  aaala  aa<  laa  water  *cale  were 
entered   into  on  July  14,    lvl.l,    •  •    ?t  fcr  Vha  grain  uoale 


on  January  20,    191~.      The  B«a2  scale  waa   installeu    in  4*f «naar»t *« 
plant  about   Severer  £3,    1511,   the  crater  scale   ehcrtly  thereafter, 
and  the   grnir  scale   .?bcut   February  20,    1912. 

By  the  coal    s?cale  contract  plaintiff   ?i  greed  tc   bulla  ar.u 
ship  to  Chicle  tc  defendant  *s  order  *or,e   Avery  Auto  Coal  Heal© 
with  power  feeding  device,   capacity  100#  per  discharge,   with  trav- 
elling carriage,   auppcrtin*  framework  ami  half  horse  power  .rector 
eat  up  complete  resdy  for  operation.    *   *  Discharge  apout   to  be  so 
arranged  th*t   it  will    teleaccpe  to  enable  you  to  weigh   into  hand 
trucks  or  aahee   into  a  wagon.      You  tc  provide   laborers?  assistance 
to  help  our  expert  tc  hciet  ths  ecale   into  petition  after  track    ie 
erected."        3y  the  *ater  scale   contract  plaintiff  agreed   tc  build 
and  ship  tc  defendant 'c  crder  ;;t  Chicago  'one  #45  Tize  £  Avsry 
Automatic  ^ater  Weigher  *ith   3  capacity  cf  £G0#  per  dlftefeftTg* 
capable  of  weighing  B4,00C#  of  water  per  hour  at    a  temperature  cf 
220  F.    and  at  a  pressure   net  to  exceed  135*.      Scale  to  be   complete- 
ly enclosed  tad   filled  with  bottom  tank  capable  of  holding  4G0#  of 
water.*       By  the  grain  ecale  contract  plaintiff  agreed  to  build 
and  ship  tc  defendant •©  order  at   Chicago    "one  Avary  Automatic  Ele- 
vator Scale,   with  capacity  for  1,500  bu«hele  per  hour." 

In  all  three  contracts   I*  contstnsd  t  provision  %hn% 
"the   legal   title   of  the  acale  dcee  not.  &8M   froa  the  Avery  Scale     i 
Company  until  they  have   received  pays&ant   in  full";    also  a  provi- 
eion  in  substance  the   same  as   in  the*  oonl   scale   contract,   eta   fel- 
lows:     ""^e    (meaning  plaintiff)  guarantee  our  scale  to  work  accur- 
ately and  keep  an  accurate  tad   complete  recora  of   the  weight  cf 
the  ©jecified  material  passed   through    it  when  set  up  and  operated 
according  tc  our  printed    ins t rue ti one.     ^e  further  guarantee  the 
machine   against   any  breakage  due   to  defective  materials  or  *ork- 
manehip,    and  will   rapines  any  defective  part-   f r ta   Qt   charge,   with- 
in one   yesr  from  date  of  ohipseert,   j-rovi-iad   MR    tea) ecticn  proves 
the  claim."        It   the   coal   aeals   contract  the  word   "accurate"    ie  de— 
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firted   tc  ataa  a   "variation  net   to  exeesd  £  of  1$.  •     Ea  the  *&ter 

^cale   atfiUaot   ti.-s  wcrd   "aaaarataly"    i*  gafiaaa*   i»c  aaaa  a   *varis~ 

in 
lien  noi   to  esaaaa*  £  of  1$, "  Wtf^w^9   !***«  scalw  ser-traofc  a   "var- 
iation net    tfl  exceed  1/8  of   l£.  * 

Is  Mm   cr    1    -r^  aatai  MHtltg  contracts  ti,&re   is  &  clause 
*»  tc  a  "free  trial,"  w&eraig   it   i«  providsa  taat  plaintiff  agreae 

U«*  aafaaaaa*  ■  fri*   trial  cf  th«   scale  for  thirty  aafa*    aai£ 
1*1*]    tc  sagia  vltfcla  flftaaa  days*  after  reoelr-t  cf  UM  l&aaiaa, 
and  Htot   if  auriK£  aaM  trial   tae  ee&U  fall*  %*  fulfill  WW    .usjvs 
gaairaataa  sa&aiaai  shall  "cs  at   liberty  to  fatasa  tfea  ?«&©  tc  r  lain- 
tiff,   altae&t    liability  tc  titliar  party,    after  giving  pliSatiff  & 
ftaaaaaala  eppcrtunivy  tc   inject   tfe*   Baaa*   ami  r-rcvidad  Utat  &0» 
ticc   .       .  taat't   tataatlaa  tc  r^tfern  \h#  §c%le,  la  tfca  *va*t  of 

plaintiff »*   ix^eility  tc  sake  it  eaafasa  t«  ••  Id  gaasaataa*  fas 
givsr   plalatlft  vita  In  Iftiti  trisl  r*ric4.     3a*   grata  saala  ccatraet 
cent g ins  nc  provision  fat  r  fre*  trial. 


jm.  jutticf  OPistrr  dsuttjchH)  tm  opinio?  0?  his  c^ust . 


pflaalpal  *rrcr  assigned   sad  a£ga*4   U  fc&at   the   find- 
ins  la  agalaai  th*  aalga*  cf  th«  *tUcaot. 

Plaintiff**  Stsaaaaia  attorney,  Mr.  taait  5-.  Baaaauriaia, 
was  alaiatlff**  atala  al%aaa*«     He  atlas  &«$&§  aa  .  I<  la*iff*i  sttcr- 
n*y  upon  t&g  ferial    >ai  a&aalaad  ssi  sdpaas-asaslaftS  ©ai 
•ft.     it   test  if  1*4   that    la  »«*,    l$lff   at  tfe*  !*)$****  of  plaintiff, 
called  on  Mr.   Oarl  K.   Scttfriad,    aecrst^ry  &B3   ■■?«?.«  rir.Ur-d'snt 
cf  tfafaaaaat,  *t  ■  »%*a  $>l*at  la  Crtc  i?o  tnterti     ■ 

ad  aaf*a&aa%*i  engineer;   taat  a*  &**a*«%*d  *t  bill  «- ^  r"  'e 

accevsnt  a^iiaat  aaf  i  r  vk-j  la^stg  scales  ta^  felw  osiaiiaasiiia 

I  ftyeiest  cf  Mr.   Octtfrte^;    Utal  fcfe«    Utter  »&14   laaf 
Bad  n  owjscticn  tc  the  ascusit  ef  xl  I   I  i'j,      B  -    -•-   S  boil*  Mr. 
Dcttfrsv  tat  taalaaay  »aJW  il  :t  tfea  saal  *    >;t« 
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Mr,   Qattfliad   gad    the  eagiaaer  denial  ^nkirg  «ny  recti  etateaaata. 

Sfegat  the-  decisions  of  cur  ^|«M   Qaart  but  .littli  *eight   shaald 
btf   $i*aa   to   the   tasttas&f  c"  ^  vltaaas  *be    Is   r-l?r    tfee   Stating    it- 
tcrney   for  aa*  of   the  litigant*.      (SiiLiESSL.  v«   ^g^;   306  111. 
135,    I4»j   Qrit:uU  v.   Oriole.   340  ZU.    14S,   *4*j   &|gt3  *«   SlgT 
bajgjb   SSI  111.   UK  ,    V ■-=. ) 

Oti  bafeaSf  of  tfee  dafaadaat  Sap*   Satifiriad  taatifia&j    In 
aabataaaa*    th:it   lbs   aa&3    tad  *ata>  soaXa**,   fm*    Ifai    tisse    U     | 
s?«re  first   iaatallad  n#*  -^i  properly  cr  a*  sa&xastaadj    tbat 

varies    zapfasaAtativaa  ef  fftalatiff   $as*   to  d&faaaaat's  plast   in 

■•aver  fc  tbaa  work ,   fci;l  Bitfeaat   a^o^es?;    tfe   I 

ftaalea   are  cf  pc  taXa  lj    Us    t    rigbt     iff  I   fchi     Christ;-. 
in  1611   (which  v?5s«  within  4S  4aya   _"i=?r  said  r»- 

ceiv^a),   be  tald   a  f  •  ;-ii«.:   •  f  tba  plaintiff 

ecu  --.  pxaraa  aaaat i»f»ctcry  tad  tbat   fcbay  ibad  better  be  re- 

B*fitd    if  tfea?  oeald   not  be  aad&   to  aax$   preferlyj   tb  ft$aaat 

to  ihiv   ornve  ration  plaiatif?  eant  varies         I  Bda»t*f 

plant    is   tit;*  a&daaaa*  to  safes   &ftid   fs&le*?  tork  pr<: -?rly,    bat  **itb~ 
eirt   succeed;    tbat    la  August,    1^12,  Ur,   Boalwrlnti  Bfe^e  s  seeo&d  call 
en  the  wibS&ee;    th&t  it  was  tbaa  ag***d  tbat   a  further   fcaat 
•aalac   sbaald  ba  satda  at  h  tise    to  be  fixe.;   by  plaintiff,   sal    U 
a*  tins   for  Saab  test  aaa  eve?  fixed  by  aiaistlff  ah  I   tbat 

o*ly  siaia&iff  cosasfteej  tfee  pras  iia«     Tb*  taattaaaj 

ether  aitaaaasa  fer  dafaa&a&i  taada     I  I  tfe  •  so  I    taals 

you: a  neasr  bt  !fc^-:je   la  or?r^ts  but   ■  £a*  SfcCtttB aitbaat  a  break- ^csn, 
that  it  saaia  fK%  *«igii  ataa  rut  ocal  cr  weigh  %ha  acfee^  that  cast 
frc«5  tL*  ^rate,  M&  l&at   it  tw  ftct  ^s  «ocu rata  aa  gaarastaad 
■a*  af  aa  talaa*     Sba  kaatteeaj  c"  i«s  feiat1     a&taaaa«« 

alas  landad  M   -:-•:*  Hurt   kba  aaaas  aaala  fre-v-^r-tly  fallaJ  tc  «crk, 

.  it  aaali  r.ct  *eigii  aatat  at  ■  taaaavaaaai  cf  3afl  dagraai  f. , 
tfeat  feJM  taivaa  aaal4  aot  bald  tight,  taat  tb»  tMLQhir&  ?ras  cv««r- 
rste4,   tbat    it  <ila  not  bati  frc-^rly  cr  m  ntaatataly  as  guaranteed, 
tb%t   it  *a*  ©f  nc  value.        the  teetiinony  af  Mr.   Qatifirlad  ar.a 


ctU«r  of  &*£•»£&&**  vJ&SMM*  %#«>£«$  to  siisw  tfe&t  i&* 

•wc-uio  net  weigh  1,S00  ktasb&l*  pes  fccwr,   *as  B#t   8$  &c©urafc«  as 

soncltiSion   la,   after  a  eaieftil   i^¥is§  c?  til    llitt 
svidenoe,    Iae3ta&$3»$  t&l    tct^iiscny  of   ©*£fc«il    ffi%&S9**9  for  p'X&ift- 
fctft  is  refcattal,  fcfest   tfet  fistfi&g  &i   j&«  trial  sewn-  is  eie*riy 

t»#t   t&s   migS»i  <f  Vi-e  -jviaynoe,    ga£  i£%*  l&i  «$?&rfe  »£*#&   i*; 
•VttSS&l&i  £»£*S&aK%ff  action  for  •  mm  utlstl. 

It   i?  eetttttfe&tfl  by  e$UR«*3  for  ^l&iRtiff  th&t,  wk&m   tia 
MMtlsesy   It   B$8fli«tiSf  8*3  *&«  »»i&e«©i  of  plaintiff    U  esffi- 
OlOOt,    ****r>   O0B#i<fc  -----      lorss,    to   OOOiois   to*    fi$$i&g  &f   toe    t-ri.-.l 
eooH   la  i-  l-iir^iff1 1  fater,  l&U  khktS   Is  bce&d  by  ssos  fi«£4£& 
OVOfi  w&«rs   fcfce   gas*  8$$6ojr0  to  ©e  ftgtlggt  the  ooigfet  ef  &3  1 

OQO  «  £e  $o  net  w.^*T*%?n^  tfel*  tc  .  I  fefcf  t$Bf*  (Brails?  v. 
P»lft»r.  133  111.  15,  90;  S-ciu-Ut-r  n,  £z&\  Hi.  Levi?  Ky..  0e».  -35 
III,    £  »*    I ':■-..  ) 

8mi  JoggBest  ef  loo  Municipal  Court   la   eefOSOOd  &&g   i&ft 
cause   HIMBJMtedU 

a%f8«g.KS  AK3  HESAKBFD. 


.-.    -        ,,: 


/ 


¥      .  /   ) 

/  )  Apr  e.-a   frcfe 

S8XCA0Q  "ITT  RiIL*AY  00.   et  al.    /  }  Superior  Gear*, 

/  >  >-unty. 

On  ape  a  a  I   cf  1 

rate**®  suxiap  r-         7  1     1    :    Q  T    A  o 

grama**.    )    loy  x.ii.  ti  o  «i 

STAtF^FaT  o?  th?  c«~r.      Oo  Haamatf  U,  1*11, 
Sruejij^rgar,   plaintiff,    ncWBHWfl    in  aetiea   ll  (Oft 

of  Croi    Count*  t   tfca  Ckiz*£0  City  8&i£a*jr  Ce**pany   (teMtttn- 

r   r«  ferret  to  *a   City  r^il^^y  Cc.)   $j*«  tbf    "":.        |C   Batll 
Ccjsr=:ny   fh«  pell tftiPtez   rcf^r^.:   *«  &a  !Hi\*ayfc   Cc),    fcc   recover 

|M    for  p#**a»  .-'...ri«s.      I»   bis   ft«€  -     I  I 

w&ici.  c<  (  P  *f»«  ccunt,    pl&iatiff  ftH«S0dj    la 

fcfeat   on  levaafe**  SI*    1":K,    t.v.    ~ity   £aSl*&?  ■?■•--.    vafl    pesaaaaaa*   cf 
■ftd    *ai    Opaiatl  ftaaibavad   el«9%ric    •%!  I    ©J  (Nlj 

Cfci*agOj   taa%  ti       r  on  *al4   MTj  kftia 

Mffaal  "oV    :  ril^ay  Cc.   vere-    irivii  -st- 

ar! y  diraafciaa   <-■<-      '-       -ireet,    at    ©r  B*&S  fcfi*    inters  I 

Street    altl.    tfaat  i  r;       1  I  &t  i   Oe,   ffll  HHl   cf 

auu  v&*  e^aratiag  Mtafcaat  •lagtria  ■titat  Mura   na    U      I    rtl  ■ -rU 
en  t&iti    Mft*i939   tMMRMI   BBdt*  th  ,t   -  f    It*    •trva&tSj    lk&% 

".*  ^ith  mm  0t 

oar,   U  •  Sailvaya    9   -    by   it*  eer?-;  rc3*#alf 

-rly  drtva  MM  aaaagid  Mid  aortabonB-d  c-^r,     \.  Sfi»jr 

Sailsay  Cc.   ty  Ita   narvaata    w  ■,  fcrly  drove 

i  :  o'  Tj   fcaat ,    :    - 
m%9  ay  Uheit  I  fete*   !$•   aalil  ^  n,  -..v;   sax  «truo> 

r  villi   great   f  crr-"- 
*»*  thereby  tbi  %  I  oar 


tao   BOXta   liaa   seats   thereof;    sag  $hm*  pl&iatiff        i    fcaoxofex 

severely  ojaf  p«rrsfyR*?r;tiy   irOur^a.      Tc    l£j  I      r  i- 1 1 

■j.t.   fil©4  a  plea  of   t&O   gOfi&ral    taoo»«      XI      l«Xf   c  ■■    •-;>    it  XOXOlet 

.    4    tfcO   F;.ilwijys   ©0,    guilty     r  ,    aoooooog'  tot         '-  tf©«  at 

§2*800,   avt  ia*f  aado  v-x   riadii  .  '      fc«   v !  r   8itj  I    llwax  So.     The 

court  efaxxsXe4  t&o  section  ©f   lfe«  ^il%&y«   So.    fax  W    fcxial 

aatexoti'    jaggao&t   ea    fcao   fOf£lo%f   it    rayar^  B&icA    Su..i.--i\    *&** 

Bail*aye   So.   jr    .  •: Tficitu   IMo   ajyeAl. 

/  Thfi  aoo34oat  oaoaxx©4  afcotit   11  e*ol©el    '^   UM   »xoi 

of  kv  -..:;(■  £1,    Iviv.      Plaintiff  *ao   afeosi   32  years  el  *aa 

^oy  of  t  fcOSfl  £loo%xie  €e*ftp«iay  **   a  ©loxfc  asd    ti,  K 

ksejer  in  one  cf   Its   ■  •.■;?  ■•srfcwsate,    FSOOiTiOg  §13.  S3  pox  **5k 

also  a&Utieaal  tmm  fax  oxoxtixo  work,     About  i€htS®  ©•©!* 

boar-. id   »&id  oaalfeoas  I  street  car  =;t   4rth  m  a  s?in««8 

&na  paid  hi?  fare.     K«  aao  Bitting  em  las   soa&li   •  '  too  asr, 

c«it  to  fcao  oiatieaj    ii  tMxd  cr  fourth  ooat  f» 

la©  oaf  van  oxaaoiaf  heater?:  aooaaa  tic?  oth^r  ©ax,   i|  .ins 

fxaa   U        ©«£&  ©»  Saotoxa  avenue,   struck   fea©       r  I   street  car  it 

afea&t    its  si4-.il*.     Plaintiff  :Ai  sot  ©e^   fca©    lOOtoxs      - 

■ 
U    -  ,.^a.      fto  a   result  of  %h®   aollUiioc  a©    roool*©©!   s  out  en 

ti-e   lo*er  lip  «xt#rrdiRg  nearly  te   the  ehlru    oaot&OX  out  69  his  u-: - 

per  lip i  ©aataax  cut  oaoat  kazoo    lae&oo  long  ©a  fca©  upp  I  of 

Ilia   right    ©ttttdafcj    tad    karoo   ©f   alo    Fxe&t   iowoi   toota  ^^re   knocked 

cut.      Bo  «a©  to&OS   tc   a  hospital  vhttrx-  t  la  ©Odi    rcr  IBM 

*esfc&,    thai    U    his  feo®e  share  he   gos&iaog  thrts  ooolco.     Bio 
>aoalodl  up  aiooly^1'  out   ths  sosrs  remained.     Ka   r 
fostern  E'lectrio  SnaaaSff*  aao  aa$  to  ^orv  in  fcao  ^aise   lopaxteoat 
in  shici.  be  ?ra?  ea)^<  .aidant.  Fax 

a   time,   w&*>    taoo   rugged  tc     =     --.    V  iOgajftaaat,  »h«r?   be  ««or;  od   aa- 
til  I  18,   1911.      Iftai  ifi*  tri-jil   ao        • 

tafoxo  Sa  xaxioa  -:   -    .     *t  tfca  tise  of  iao  1x4 

Juce }  1"13,  he  had  booa  aaxJriai  fax  laa  Kasaattaa  PlootxJ  my 


■ 


for  about   three  &onthe,   doing-  office  work  and  receiving  $lc  t  »aek. 
He   testified    that  when   thi.  weather  -s&e  bad  ha  suffsr».i   from  fains   in 
tat  baak  ana   btftttoak  underne&th   the   tear,   but   outtidt  of   this    th^rr; 
»a8  nathim     fcbe  tr.attsr  eitb  his* 

PJ    intiff  tad   two  witneaeee  for  hiw   ttttified  ae   to  the 

>tnl&|    of    the  tee idea t.      ifsithr  of   the   defendants  callad  aay    wit- 
nesses  m   to   the  accident.      Tfetrt  eat  a  variance  t,-3t«een  the   tttti- 
teony  of  plaintiff  and  Gne  of  hie  witneeeee  as   to   tfeat  occurred  shen 
tho  w£nd  etreet  tar  reached  Vttttra  tvanut.     Plaintiff  testified  that 
■aid  car  stopped  on  the   *est  side  of  the  avenue   "for  a  half  t   second 
or  eo,   «nd   the  conductor  gave  a  signal   to  go  Ahead  snd  ^e  crossed  to 
aLout    the  middle  of   the  crctieing,    tad   •  Veattra  avenue  car   hit  at.- 
Garoelav  Titteihv-ch   t-etifiad    last  ha  sat   fitting   in   the   third   or 
fourth  oaat   fro*   kas   front  on  the  north  side  of  M  id  car   sit);  hie 
friend  Kyele,    that   the  oaf  did  not   stop  at    the  W  et^rn  avenue  crossing 
taat  the  conductor  gars  the  signal   to  run  ov*r   the  crossing,   that  the 
car  *«ae  not  going  tie***  end  taat   the  3&ad   street  oax  sat  ov;r   the 
croaeing  and  on   the  ea&t  aiae  of  Western  avenue  efeea   it   ■  top  pod.      No 
sitastt   testified  at   to  oaat   the  conductor  or  fr.otors.an  of   the  teet^rn 
tettVt  c-r  die    in  tee  eanegtatnt  end  operation  of  taat  car,    nor  con- 
cerning  the  Kov^ff-ent  of  that  ear. 

Over  objeetioa  plaintiff  was  p  trait  ted  to  testify  that 
ae  one  of   tue   results  of   the  aooldeat  his.  ataor*  bteaas   SO  affected 
that  he  wa&  unable   to  perform  hi&  *ork   for   the  WttttfS  Klectric  Coas- 
paa|  at  well  ■■«  foratrlfj  fur  which  reason  bt  sas  diaeenrged.        Th* 
attorney    for  defendant*  noted   that   thie   teetiaeay  be  stricken  out 
on  the  ground   that  the  allegations  of  the  declaration  wart  not  suf- 
ficiently  specific   to  warrant  e-uch   taeti&iony,    tut   the  action  tat 
--snied.      At   th<*  cor.cIut.ion  of  plaintiff's  case,    boeerer*    the  court 

luded   tat   teetiaea]   tad  directed   the  jury   to  disregard     the 
i  e. 

Refers  plaintiff  bad  reeted  ale  a   ee,   &ns    >i    tat  stter- 


. 


I 

I 


80    • 


• 


rssys  ma  t$aaaft£   for  tM     ;    taa&ai  U   -*t-ita-i   ia  oper*  oouri  taafe  be 
tat  attorney  for  alaiatiff  fea£  rtipalatad  taat  t       e      r$ 
-   fet  that  last  t&e  aa>  11m  ea  §£a£  t&gaat  *  rat- 

iiy  &il*ay  Co.;   fc&at   fcaa  tax  lim   en  ttatara  ^vaeue 
«ae  •         .  ,  -,.y  tat   Salltayt  Co.;   taat   iaa  east-fed 

I  on  afelaB  plaintiff  ntf    riAiBJ  on  fc&a  nijht    In  qatstloa  *a£  a 
oar  el    tfet    "it/   railway  Qe . ,    iati    l     t  tat  car  tfeat  ran  into        ; 
aaatOcurw  QkT  v&e  a  car  of   tat   g&ilwaya  Co.,   ocrthoeoj:.;  ea  isstexs 
avetus;  tad    v.. it  Mi£  Vaetasa  steaai  o^-r   114  sat  step  at   Ufa      sata 
iattrttetiea  of    S2a£   street,,    feat   os»e   rig&t    inrci;^   tad   itrvcit   tiie 
taetbeaad  tax  cf  tat   City  £*il*ay  Co.,  tatell  &i£  stop  ti  wttt 

;srr.   -venfee   tad  fee  ft  2%  creasing  over.      TLoreufcr:  tat 
cevrt   said!      "tat   tti^tilatiea  ateaati    to  tbi&,   %& it    if   SJifaed?  is 
liatit   it  is  ti**  ';..  tlaaya  Company,"  tc  aaiefe  said  att&xeey 

wi  lit4s     "Ho,  t&at   i;.   tat   lai    atisaSatida.     I  tag  j  e 

jury  peea  os  t&at,  *  *     The  only  s%Jaet  of  the  stipulation  is 
It  taplaia  tea  tat  coins  lot  teat  plaae,   to  tai  tall  tag 

aattfavaaj   tfec   li   tat  aat   la  I  l©|  af   ;       caitaaayj   u  I   it  vill 

i  to  laeatt  ttm.   *  *     His  stipulation   is  simply  with  & 
vie*  cf  jo&sioiy  taaaliag  tat  jury  ta  fia  tat    Liability  where  it 
teleast«   *  *     If  tfeexs   It   m?  liability  feast*    it  la  t£xee$  t 
the  City  K^il«ay  Seaaaay  till  look   sft^r  it.      The-.- 
I  '  etnaae)  u  feettjeea  tat  Chicago  Raiiwmys  Company  sad  the  Chie&gc 
City  Ballwaf  Cc*paisy,    Um    lea  dafea&aafcs   ie  tat  tea**     Chat   it  the 
ryii^cJ:   t&at    tat   sttenty   r^r  t&t    Sfeleagt   Helleayt  Company   if!  eat 
here. "    T&exet^ea  tk?  start  a^iU;     »if  tat  jury  s&aald  av?itt  ^t  a 
vtvdiat   ti.crs  »oul^  tt  no  o^jectiofi  tc  -a  ¥^rd:;ct      ■    li    i   bote  4a- 

Laata,"  to  aaiaa  tald  uttor»«y  rt^llaa:     9Yss,  yo-ur  Her*?,  I 
•^cuiu  like  to  feavfe  (m  laasy  fix  »t  liability,   if  laaat  is  aay, 

hUto  &m$M&}    if  filter,    It   liable  for  it,   anvj   let   taa  v^r- 
ditt  h<j  rta4  if  taaf  ria4  i  llaailiay*     I  seaX3  Hm  It  ;..;vs  ». 
4etereiria^   ir<  this  cast,   tat  -   taal^  aaM   «aai   tlfftrtaM  ac- 
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ccr-ii»g  tc  owr  agrssttant  *feeth«r  t-ither  cr  both  «r*   liable,     ffea 

re?.>"cn  why  sre  &«Htt%a  tfee  dafe&sa    in  t J* l -   eaftfl    is  baeaataa   w,  is  I 

*&n  otir  £«aa«8g&r.     I   @c  rfcatad   to  Mm    jury,    but   I   gsaa*   *he  ocurfc 

Aid   not   fe«»r   i  t.  * 

39M     -  l«  aaaejptad   l«    Uts   giving  of   two   i&a  trust  i<HU 

offered  by  p la let iff,     Esatfustloa  S©.  1  la  u  fdllawai 

•I.      TiV:   court    L&atrueia    U.-  jury  t&at  ok  sarrias 

i?  asae?  efeligatiaa  *%c  exa roles  &&i   bigfeaat  dillgaaao  eoasia- 
%*n%  alia  Iks  practv  iratlos  of   Ita   re?*.,    a       m    iii?i 

witi.  v.-  -  of  eervey  .  -    t*.*  i  by  ifea  aarriax  u  jprava&i 

ftmjttriaa   to  ^aeaagara  rrea  tallisloa  vita  e::rs  ef  R&atasir  re-.., 
ana  vfesra  paaaoagora  taaaaalvai  asa  guilty  of  no  nagligoaoe  >-nu 
ar^   tajfurad   is  ao&t  -  *uoa  sotMsion,   i  ajEJJBa  f^oi-?  vra- 

eisaptioa  of  negligence  ••    kfa    .  .rt  of  tfca  aarriar  ariaea,     Xr-is 
psaawptiOiftj   hewc^er,   I     .  vorccms   ty    •■--;■    best  avidesea   ftfeew* 

tag  tiu  I  %m  tooiacju  b&ppaaed  alt&oat  *fe*  &egli$*ao«  ©f  U 
aarrler* 

After  o&Bjsaal   for  the  Sailwaya  Co,  bad  filed  lhair 

prial        .-!-:     r     .»rgu*tert    in  %M«  court  eoa»ce1   for  plaiatlff 

i  aritisR  mciltn,   i  ftiad  vltfe  ariitea  snggastii  -    .    fcfea* 

I    be  disftlaaed,   chiefly  OS  ih--    ill*  fefi  4    6&B 

"    .   had  tk    interest    in  tfea   liti£~.ticn.      To   u.i-  action 

^r  %bi  iy»  Co.  filed  sonata y  tuggeatieM, 

•    -    .     ^th^r  tfeaa  eaid  arittea  e«g* 

geetiens  oofmeel  for  plaintiff  filed   no  brief  in   reply   U    Ukat  of 

kkt  Railways  Co, 
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jig  M  fc&  kc  ties  •  *  --*  s*  ~ 

14,   ws  are   eft  i    I    R  •.-..;.  -  isu. 

ft    k    c<  fcfeat    tiw      -     -      Hit  Bftd*  ly  *&«   iUtorr.ey 

at*  Mt   fcrikj    ifeews   fc&al  .     ?    .    -•      oc 

inter »at    In  t&i  ■    "!  ,  'cr  pl.irtif?   is 

>ir  'crii-    •-  tlane  feara  f  il 

Oc-ur--"    ?cr   ths    :  0e.    srgi    five  £@ijit£    as   rsssans 

tex    '    reveres]    ©f   U;«    |t£Sgsaai.      rr-;    e?   11  ' '-      I        •     -    '-  ■ 

glriBg   'f    ir:Vn,Gt\CE   Ic.    i,  01      '^et 

forth,   ee&stitfri  rrax       ejadiaial  t<    t! 

BallvayS    Cespafty. 

-     Li    .•■■-      .     ;     .  '    r  Id    instruction 

taefe  srrcr  at  *&rr&8tfl  e  r$v«r*al.     Plaintiff  aaa  i  ■■•  <-r  - 

en  fciie  c^r  ac&ad  by  ■'■  at,   City  Fa  Llaay  C©.     3ot&  tofi 

^era   setwsai   o   :  -  i  pm  -.     Utile  the   instruction  oarraetly  »tatad 
tae  las  as  %$   %hs  d&fei     uM    "Hy  RalXvay  Co.    (Srein!:.-:   v.    ";.  v. 
City  By,    Ce . ,    S34   ill.   584;   rI-i:- ,   etc.,  fraction  Co.   v.    sil'-xn, 
BX?  Ill,   4T,    5S)j   §a  t&lal  it  i  h  •  n    •  »<^ 

iataadaftt  E3  la&ge  Hailvaya   Cc.,  E  wfelaa  ao«3sany  sloe* 

iury  ratursad  ?  va idiot*   ir  t£  B   it  *a*  salealatad  fee   giv^  %he 
iury  the  tspraaaj&a  thr>t  pxeef  by  plaintiff  «  p  l.     tact  of   ta*        - 
li?icr>   ane  ■       prtltf  cf  r?c  sscligaaes,  aada  cui  a  BS&M 

f^ck-  o; -^   if  ne$llg  aea  or.  the  part  ef  M  Railvaya  Co., 

I  .-.•-    i%  »&*   ircv.    t€    cvr  ■    ■  I    •  ri  |    skewing1    ibat 

leeidant  feappaasd  without   Its  B&gllfa&es*     It  i?  %&ita  ssidast 
ttat    the    jury  *^re    la    fict   aJ  .    r^r   ihM   r~"i^cr   %ki  -    *.iie 

;rrr^  tlMit   a  oo3ii*icn  recurred  tfc«sr*  fti^  ae  taatla%at|  la  raapaat 
tc   tii©  iBarsg©s;er=t  aad  Ofaratiaai  cf  tin  a&r  ef  *fe*  Bailwaya  ^c,  at 
iuet   prior   tc   iha  ccliislcn,    a; ;.i,    i"  err  c-r  ifiicr,    taa   .?tatefi:erst 
Um  Ktteraay  far  ths  aefsraanta,  ai©v«  KsnticKsu,,  did  Bat  -?<:ur>t 
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to  an  s&Rissiei!  cf  Begligeisc©  en  tL<?  p*x%  Of  %m»   Kail**?*  Co.   cr 
it*   ft**?****.         In   Wgy  t   Chicle   gj  ggt  ^nSrcv.   gfc.    v.    :.'trt  if.. 
1^4  111.    6234    £ '?,   cut  g«$jrftae   Court   si%  •  u,  sq  p*e?al    tfee  oae« 

rc^a   Co.    v.   Kukn- »   3€  Xy.    578,    is      m%4   t&ftf    if.    >r,    t   &%m    H&t 
plaintiff  «ftp   a  pa*S«Bg*t  cr:   i  atytM&t   ear,  vfelsfe*   *fei; 
a  railrcsa  srossisg  at  Mg&t,  va&   f>m   Late  ay  s  tr-ln    -n*   Ui« 
plttia&lff    jr:j«rea,    ftS$    ii   vat   fe»!4   ^*;>v    fcJBM    uur^t   ftf  j  re 
cr   tfe*   street   car  oct^^y  ic>   r^kew,    If  st^cL  ^a^    t&4   $&»§«    fc&fct    tkt 
i?.jui*  ui-,  atet    t##*lt   fret    ita  west  cf  &iii$*&a«   "ut    *r'^  ***  r;'-*- 
kig  r-m  of  IJM  r^ilrc-  i   ecnftasfj   a&3  l&st  |feg.  teSSlggi  a M  cr    **■ 
:  tisliff  u.   .nv^    r> egl  iv.sr^  en  t...  -   r^rt  cf  fc&s    f&ilso&d  aeftpa&y* 

fiovg^t  a  r«o;;v«*ry  frsg  or  U  stf , 

Xha  matte*  cf  ^r-d3:s  u   &l*xis«  fc&a         lal  i  isd, 

*m6  /or  Uttttvex  Is  f&Yi&f  &sia   ir-s  true  tie  n  Uta    j^agysat    Is   re- 
vs resu   gnu   fc&e     i  re^aRue^. 

BSTIMfe'lJ   SIS  BE3AIWS. 


ober  Term,   : 
5?"  -   13984 

I 
johk  ?.  stnm,  w*r.  of  up  &•*«««  ) 

of  Thecuere  WftXl«r9t94tj   Ieota**4|  ) 

Ipgttll**,      }      ftppe&l    fR 

J  CiroUt   Cfur;, 

ys,  J  Nf<  >     G©«Bif. 

) 


C8IC*00   p*T!~»yr  J&SPJJT.  ) 
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vp.  ?Bgfzes  5KBlr£T  r'xxvrr'Fr  in?  srxitfGi  1 1  :u    comt. 

rXa4**lff'<     iri  •  ■  t-.i->,   T:  -  • .  ■  r&  ^al3sr*t«5>it>    a  littl* 
ocy,  tu  Btferael   ty  ■  rserthbcvna  C^liferniA   ivcru.s  c;r,  ews&d  t&ti 

8f«jr*t«4  fey  tfet  teft&Asatj  fflfcis  -  •  «y>  about 

feet  rcrtb  ef  Uw  north  crcss-sslk  of   *ugu£t.*«   t%f**tj  on  Marsh  33* 

1912,  about  tfcrse  c-'eltck  la  I         rtsrKtcn  el  fcferf  toy*     Bw  *•- 

e#aceti  bao  beer  n^..ir;,  rf   fcfea   tftst  curb  ef  California  a  wane, 

ncrtb  of  Bala  en      -    -Ik,   tit*  v-u.-  etae*  iittl*  boy?.     Ti      rl 

of  t-  >    g  c*r  *a«    uncb-i  ruct«j.      H«    ■..■•.■      i    fro-«   tb« 

curb  lewaKit  t&fi   *a*$  tr*»sk,   en  wb»  eert&bee  .      • 

vfcec  e*e«t   at   fcfee  eaet   rail,  of   »aW    fcf&ei    ■•  -truck   fey 

car  sod   earrisu  ttM&e?  Ik*    front    sruc^*   &&d   Villeu. 

Plaiatiff  *i  .ur,  oo»f 

tint  coast   *.**rr«»<2,    i:-  Mi  b1      b*j    fcaat  «n 

test    .  Ii  n  I  I  f ex  —        ,    mt#   at  cr  r.§ar   its 

iRtera^cticr  will    Augusta   *%*•«%,    ;-utH;    Li-..-    ;'     |]  ef 

-,   taal  l**iffft   ifit^st&te  wm   is  ef 

•  !    rj  eexi  rcr  fete  eaa  ■«f«tf  (J  it  tfeea  a**4  tb«rs  s 

ei  cr  .   i  "    lt«  S££e*  or  elaatrie  c?.r?;    ke  fcM    e« 

if    i riven,    jropell«--i    tad  Ba&agMi   Uut   Mid   car   MM    feftfc       *-• 

itgttel    I  I    iriUf;  ivie,    c-  »j  ;.-.,  l#£* 

fci&  ttavivieg  tertain  teixa   Cm    if  ;  fefcwi)   •>'-   I    v     •  •■  -    ^ 

■sill    *w$vfiin  §r      I  ■"  r    I  ■'   I  •  til*      HW 

s*cor.  i    ccuot    is   m  iy   (Im   KBM    M  WW   fir^t,   tSW^l    fetet 

th$  neili^ •-!.--.    b  .  if ;  i-i   Id  ^fcsli  -     *      -    i      -    *  bigtk 


.     taoooolvo  rati  Of  epeetf.     The   x'airii  ocwns,    |      tl   -  fcaatlal" 

ly  tbo   sa&«   Bl   tBO    first,    0X00]  I    IJ   tt  ;        I  I    t* 

that  ■  teat  OOUOOd   no  boll    rr  earning  of   any  triad    tc   be   rung 

or  B0U&4e4.      To  tBlo  aeolareticn  U>  I         &  plea  of 

Vixe   gOBOral    iHsins. 

A  trial  was  h  faro  -4  jury,   resulting  in  b  vordiot 

find lag  tae  dofoaaaat  guilty  tad  aeso^-  U  j      •    ■•  I  Iff1  • 

t3,CCO.     Defen4*at*e  amotion  for  »  new   trial   *a*  ovormlod   Bad   an 
exceptitn  taken,    lad   jui^i^rt  upon   61k    v-v.  .-i  .  inet 

defendant. 

Tat     ri  ism  oae  ooafliBtlBf  as  to  hoi  for  aorta  of  the 
crcae-walk  of  Augusta  street  tBO  BBB  when  BO   loft  the 

curb  Bad  Boat  tooardf  tao  tracks,  bo  to  boo  for  away  la*  nt  u*» 
wat.,  at  le  whether  u«  oalkod  or  raftj  at  to  la         i        "  the  c&ti 
Ml   io  VBBtBBr  cr  not   o   till  or  gong  w«»  rung,    M  B       far 

the  box  raa  after  tao  deceased  oaa  struck.     laaoaaoh        oa  Baro 
ro ached  tat  ooaelttoioa  that  tat  Judgaeat  auat  bo  roi 
oaaat  roaaadod  for  «.  new  trial  booaaot  or  tao  error  of  tao  ooart 
la  glriag  certain  luttruotioat,  we  taaH  aako  ao  further  comment 
on  the  evidence,  exes*  t   to  ray   taat  there  oai  no  ovi     tot    that  the 
deceased  was  under  seven  ye^r*  of  ago«     He  oat   roforrod   to  By 
several  witnesses  ««   a   "little   boy,"       InotrtiOtlBB  Ko.    7>  given 
By  the  oourt  at  tat  raajuBBt     '         fcatiff  is  at  roll  owe: 

"3.     The  court  fartfc  i  taetraott  the  jury  that.   If 

they  believe   frc«   tBO  tvtdeaoe.    taat  plaintiff '•    inteatate. 


tar<?,    - 

_  >not»  in  rotpeet  to  tao  too  id  tat  Is  taio  cs*e,  to  raliooo 

at  all  eaty  oaat  of  due  care  oa  ft  of  tao  oaw 

aaay,  to  taat4   if  tao  jury  further  believe,   fro*  tao  tridoaoa, 
that  tao  eeolde&t,  oavaii  ;oath  of  pi  '     lat«  itate, 

6ao  to  i he  teat  of  I  ■>■  f$  cvM  by  tao  aat 

ny,  at  it'        ■•.'.,  U  lolaratioa  or  toow 

count  thereof,  taat  roa  Bhoal*    fiaa  -t  v     ■         !  piaiat 

an**  bo  oaat  of  oiire  &y  tao  pi -ant  iff1*  tatoatato  otll    iaoo  tBe 
dofoadaaB  frctr,  tao  liability  for  i>  Umt** 

It  If   the   las  of  tale  state  that   •  oBlla  u  ven 

sar*  of  ase  ie  ftooa  ;«  of  esorololBj  oaroi  asd  ooatriaot* 
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tory  n<      .  ct  is  igpeie  I  to  htm,     (j&lg&aB  £M3  J.;,>M.;-^£ 

2L«  *•  &S&X*   *S*  in«   4lc*   1:;3i   UltolJ  S&BI3HU   "»  2--   v*  Iftttor 

in  liu  ■  e&e«  t&oxo  m  r1     h  »    tfeiri  £j«i»tiir£,*§    tut 

*ootoooo   Ui-->  »ge  of   :: .  ■■  totoa  ^«.r#,s  cr  tat&ox  iovoi    foost  of 

ags,    a.'Vi    t&t    ItmXt  re f ere  oiolooglog      I      •  ■  rone e us, 

t|&|g££&*    ■'■r--:-^    i&laHiili  ft  Fngifig  fl.   Co.   v.   ?  inline?,    1H  III,   '.,, 
63.)     ^te   taotgootioo   tfeat  r&iolta   U  bo  too   jury   i      .  I ■  .    it 
cert  %ii  t   exists,   vlrtOftJUl   tolls  is  Sfi3 

vc   r  revs  sue  •  -. ,  If   ■    -.-  •  s   !  ri 

revs   it,   too   inotraotioi    U  ©*l«tti«t«<3   to  Kisl$o£  the    jury, 

rrofiOOOO*"     C^jysSBg j ll   **    I&fpy*    S  111*    Ipfu    3     •»    1:1.) 
Cc&p}«iist   i i  ale?  m a £s  ef  llfet  givi&g  of  in$tr*:ci. 
See.   4,  .   g.      Ill   v.;    fcfeoos   iiBStfttotiosu  -        lot 

for  Mm     .  '.  if   t&S   ,|vtrj    foura   &e   f    :-,, 

ly  BtotOdj    bvw  oooa  instruction  o&itu:;  ;  sotlss  ly  &&s  olss&nt   ©f 
t&S  OXSrolOS  ©f   ©X&tS&ry   ©$$g    cy   &&S  to*  fel*  C  Sty* 

Steoo*  iootrv   tiei        »jn)  u-.er-  rtossow b  i  tnoz  s 

net    ..  I   fe$   ©t&OJf    ll t«t?OOti©ao9      (XH  irp .1 g,  I.:;;.,;  j|  |j£&i    Sfc* 

v.   fsiKtr.    196  111.    536,   531;   S^trar  ¥.    gg  1  -   .,-:■,;•   CTUy  Hy.    §fe*j    §33 
lil.    1S£,    I?3;  i£cn£x  v.    £&£&£  B&gftflLi   i3  '   I-1-   4^*    *31.3 

For   tfe©   FO&SOOsS    Ift6ie&$«4    %JMi    fl  St  ©f    tb^s    Circuit 

Cov;ri    U    VOtOXi  i    U»<5   IMRM4    t      '  Sd9<i« 


408  -  13610. 


JAMK3   ABTHTO   SOTM  ,    •  i&ino$    by 

ui-i    r.ttxt    frisni, 

Ap/eliea, 


vs, 


CHICAGO  CITY  8AZI&AT  COiPAKY, 

fappall  Mat,   ) 


i  wmm 

g  I  -    IXCa  C008T, 

COCK  COUNTY. 
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MR,  JtmTTCF   SHOT  DELIfEBES  THE  CPIS10E  OF  IS  ??. 

This  srcftsl   i<?  r toseouted  to  rev«r*e   B   |3i&$aaat  ©b- 
I    inad  by   3pr.ejleet    the  plaintiff,   agaisat   the  4a  t,    a|J- 

j  a  11  ..fit,    in  the  Superior  Court  of  Cook  County,    for  |4000  and 
seat*.      f&e  plaintiff*  Doyla*  a  jmm%  warn  nineteen  jraara  old, 
was  *«rfcing  for  *fee   Fjcpire  fire   Company,    13th   Street 
Kiiefelgaa      v  nue,   Chicago,    in  June,   1910.       He  Lai  heavy 

*crk,  -  btafi4li»g  nutOKObile   tiree.       Aft«r  visiting  a   t  '- 
at    the  close  of  hiss  day*  a  grerl   at   "The   Fr.ir*  base,    taey   seal 
to  t&ree  aaleaes  end   got  b   c-:upXe  of  brinks  of   &ee*   end   eeae 

Iwiefeea    it  etch  place,    and  attended   a  show;     then  Doy2e 
boarded  a  Center  avenue  oar  for  his  hotee.        Doyle        l    si       the 
car  and   sat   on  Ifes   aeoosd   *eat   frore  tfae  b&ck   of   fcftj  car.        He 
was    tired  *na  fell   a e leer  .        The  conducts*   sake   Kiel  tt'     P&en 
the-  car  reached   tee  aed   ef  tea   line  at  ?4th   a treat.        It    sr.s 
then  asset   tea  o*clook  ana   isrk,       Doyle  seat   to  •.,      reef  g  >lat- 
farjB  on  the  seat  aide  cf  laa  ear  and  stepped   to  the  ground. 
He   testified!   t&at  he   started    irr^md  the  hack   end   <:i    tee  ear. 
He   Stepped   oat    fron,  brhinu    &3  car   fro»  *?hieh   he   bad    (   ti? feted 
mi    an"?  tee   blaok  body   cf   the   northbound  car,    vshicb   he  tried 
tc    ;vcid,    but    the  car  struck  hirs.       He   est  Vnoc>.;  ad   Vnew 

nothing,  Mere   after    tfeat   until  he   sea    in    Ike   seepit&X* 

The  defendant**  teetissay  tended   t     -:.  ilia  plain- 

tiff got  eff  tea  c*r  l'i'        I  ioh  as  &a£   feses   riding  at    tee  rear 
platfem  and   th-t  -h-ii  fee   atepped  aff   tfcs  c^r,   as  ealkad  south 


-  2  - 
s2on£  the  *s§t  side  of  the  ear  -«»nd  then  went  back  around   the 
re-.iT  erd    for   llli  |  urrce©   of  ho;riU;f   th*--   B$vifefe$ua£  g.-«r. 

The  $9tm  tS8t*fi  contention  1#  Ifest   the  judgment   should 
be   inrojlfifl  bee^uae,    (1)    the  verdict   i5?   gainst   the  ovsr*bfi>3J»> 
ing  valgfet   of   the  evi  ;ence  ami   ii  e%oe*3*sive,   and    (S)   because 
the  court  erred  in   submitting   to  the  jury  iis^rooer  instructions. 
The  second   around    of  reveres!    ia   the   oo3y   one    «s    fisd    If  afififig 
MS?   to    ii^cu^e. 

The  court   submitted   tc   tfcfi  jury,    kit   the   iastanci   of 
the  plaintiff,    Ifei    following  instruction: 

'SgCu       $fe*  coort    in-»tmcte  you  th&t  you  art   the   i-iuires  of 
the  credibility  of    Uv:   various  *iis«fl*fi£   -rho  b   vo   t$etift«d   in 
the  case   -ana  of   the  weight  you  *ill   cive   to   the  testir-ony   of 
each.        In    :oing   this   ycu  n&y    la&G    into  e<     §1    £*!  ties    W ta    inter- 
est  aueh   witnesses  ray  have   in   t&e    result   of    the   suit,    if    «ny; 
the    relation  of   the    ilt*}*fri#9  testifying  for  either  the   rJ-intiff 
or  defendant   in  $&&1    f«\;itj     any  »otUr«  or  inducement  ti;?-.t  ftay 
<ujear  frets  the  evidence   in   the  caee,    if  --n.y  £$&fi  ft$p&«£a    t&&t 
fc-oy   influence  euch   ^itneae   to  testify  ia'Aeely;      tne  onortun- 
ities  of   the   sever;* I  *ltSfis«*a  for  knowing   the  thin&fi  &&0Kt 
ahich   they   to  jtifyj    the   ree-scnabienese  or  uraeasotvtbleneas  ©f 
the  *tory  told;    its  probability  or  improbability J    its  corrobora- 
tion or  wu&  of  corroboration  by  ether  credible   te.^tisjopy  is  the 
e^e;      the   ^ryear^nce   aad   rieiuennor   of  the    ?i  tneaeee   *hile   testi- 
fjrlltgj      Ui  frofii  thOBe   sal   trots  ft!  J    the   f&etl  sad   circus  st&ae** 
shewn  by   the  evidence   in  the  case  you  are  tc  decide  ho*  «ueh 
•'ifiUt  you  will  give   to  the   tifistliMfty  of  e&efe  «ita*Hfl  sfeo  has 
testified   in    fcfe*  case.        The  ^ury  in  determining   the  rreponder- 
•tttGfi  of   the  evidence  M  to  &  disputed  point   in   the  e&gfi   are 
not  to  determine  it   gtlottfi  by  the  number  of  arltac»»frt    testifying 
uron  the  one   *?id©  or   Ifefi   other  of   such  point,   but  are  alfiQ  to 
consider   the  credibility  of  the  slisssfiea  -under   the;   nt2.fi   laid 
ao«n  above.* 

•    - 
The  .-objection   ic  *,4de   to   th*    ir.  .-■.*  auction.  th«  t   tao  rlain- 

tiff's  caee  rested  very  I:r$:ely  upon  hi-   o«n   testi&ony;      that 

to  the  E-oet  mtfiTiti]   of   the   oi^rut^d  points,  feis   te^tirony 

«M  contradicted  by  hi«  t«o  u«a  oe/onoant'ss   five   Kit&sgfi**^   end 

that  sore  v.itnesaes  teatifiod   for  oef^n-.or.t    than  for   the  j-i  .in~ 

tiff,   osd  that  n&ea  on    LftfitsisstifiB  »t%«ttpta   tc  define  rrorcn- 

.^eraoce  of  the  evidence   and   ^hen  gives   g£  onur oration  of  e«ttere 

ororer  to  be  coo^irfered   by    tnr?   jury  but   QBltfi   fefe«   effisl»ex   of 

witnesses   to^tifying  for  and  sgst&ftt*    it   Lfi   rov^fBible   orror. 

Lyons  v.   Ryereon  I   Son^,    Z\-   Til.    409,    ;.na   C.   &  J.   E.    Py.   Co. 


*,   Law  lor,   33$  id,   831 1   &**  eii«sa  in  R&;  port   of  Site  contention, 
la  our  opinion,   uj  o»  fe&a   :  ore^oiug    .utacritiea,    Xiut   giving  cf 
Ui©   im; true  tics  was   reveraifeie   error   in    !&ifl  «ise. 
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Mi.   JUSTICE  S^lTa  D2Li  .        CflftVXOl  .:. 


Jsia  in  ar  appeal  frora  &  Judgment  Of  the   Circuit  ;ourt 
of  Joote  bounty,  awarding  a  writ  of  mandamus  against  defendants, 
appellants,  aa  /.o^jaiaaion^r  of  .oilldings  and  Deputy  ;o"",l.  talo&or 
of  SttUding*  of  the  city  of  Chicago,  tc  revofee  a  permit  iaaued 
for  lb*  erection,  of  a  tbe&tre  building  at  48S&-48SU  iouth  Ashland 
avenue,  QbiOft^i  and  to  atop  the  work  upon  said  building  arnl  not 
to  lasud  a  ne«  porn it  until  certain  structural  parte  of  the  build- 
ing ar  a  PWMWdl  and  have  he#n  replace-*  by  structural  part  a  &<■  re- 
quired by  the  ordinances  of  ths  oity  of  Sftioar.c. 

The  original  petition  Bftdti  .".abort  &«lg&fc,  &a  deputy  and 
acting  oososissioner  of  buildings  of  the  city  of  Jhlcagc,  th«  aole 
party  defendant*  and  a  general  demurrer  to  such  petition  #tx$   sus- 
tained*  Rm  petition  mm  lifetH  »Tmmi»i  by  add'ng  as  parties  defsn-.-i- 
ant,  Honry  siTlesson,  ooassiaai  oner  of  buildings  of  the  city  of  -hlca- 
go,  mhI  Lola  Bam*  omor  of  said  theatre  buil-fin#,  wad  by  gtatiRging 
a  clause  in  paragraph  ei^ht  In  the  original  position*  AH  order 
was  thereafter  entered  re^ulrln*"  the  defendant  Steigfett  to  answer 
tho  petition,  as  amended,  arithin  five  day©.   :'o  the  petition,  as 
amended,  the  respondents,  ByJgaiCtt  and  -enn,  filed  general  and 
special  demurrers,  and  an  order  «aa  entered  setting  aside  the  order 
requiring  ;-obert  Kntrht  to  answer,  and  granting  Mr  leave  to  Join 
ir,  the  general  and  special  demurrer  of  itenry   ,  rioason. 

if  t*5r  HHjiliKlllI  on  the  above  rentlonsd  de  urrers  was 
had,  but  before  the  ruling  ta.?  HMll  thereon,  the  relator  '"OvM  the 


. 


' 


' 
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court  for  leave  tc  again  awend  his  petition  In*  tenter,  anlftta  notion 
»ae  allowed,  and  the  petition  wu-'i  kmimM  by  atrllting  out  euch  sorde 
in  in©  petition  us   na&a  certain  of  the  allegations  therein  upon  in- 
format ten  and  belief.  Attorneys  for  respondents  thereupon  asked 
the  court  for  laaf*  to  file  In a tan tor  general  and  special  daanrrara 
to  the  petition  as  amended  by  the  court  to  contain  further  grounds 
Bf  special  de;.-?urrer,  which  lenve  was  denied.  ?&a  court  thereupon, 
over  objection  of  the  attorneys  for  respondents,  overruled  their 
daourrars  to  the  petition  aa  a«MBa&ad»  ana  ruled,  the  respondents 
to  answer  the  petition  within  alght  d»ya.  On  the  naming  following 
t':is  order,  the  respondents,  iienry  Ericsson  and  ftafeart  knight,  due 
notice  having  been  ;r,iven,  again  moved  the  court  for  leave  to  file 
inatantar  a  Joint  and  several  general  and  special  demurrer  to  the 
petition,  a  copy  of  which  d&nmrr&r   »as  presented  %0   the  court  and 
set  out  additional  grottMda  for  special  demurrer*   vbo  court  denied 
the  ?aotion«   .hereafter,  at  the  aspiration  of  tho>  rule,  the  court 
entered  a  default  judgment  against  respondents*  ;i.ricsaon  and  Knight 
for  failure  to  anasfer  the  amended  petition  within  the  litt*  ordered 
by  the  court,  respondents  having  interposed  a  notion  in  arrest  of 
Judgrnont, 

4 ha  petition,  as  amended,  set  forth  that  the  relator  le 
a  resident  and  taxpayer  of  tr.e  city  of  Uhio«~c,  and  that  the 
matters  set  out  in  the  petition  are  of  public  Importance  to  the 
people  of  the  state  of  Illinois  and  city  of  Jhica^o,  wherefore 
the  petition  wae  filed?   that  fell*  city  of  ahioa,-o  had  pasaed  cer- 
tain building  ordinances  which  are  n&ised  and  set  forth  in  |ba  pe- 
tition: that  the  re  a  pendente,  Henry  Ericsson  la  aagSRiaaiassaa*,  and 
Hafeart  Knight  is  deputy  commissioner  of  buildings  and  lattag  as 
oonroiss  loner  of  buildlngf  in  the  absence  of  rioaaon.  That  on 
■;.aroh  K-,  1012,   a  permit  wto»   Issued  for  the  construct! or  of  a 
theatre  buililnpr  to  seat  more  thar:  three  hundred  people,  and  class!.- 


•Mr 


ft«i  ardor  clause  v  of  the  building  ordinance®,  at  4$56  />outh 
Aehland  avenue?  that  construction  work  on  the  aaiaa  wa»  there- 
after be#un  and  continued  until  October  !  -,  1912,  »hen  the  eork 
was  stopped  bftOKMMi  of  certain  violations  of  the  building  ordinance®: 
that  on  BtiVflMfrtif  iJL,  l$l£j  a  report  of  alleged  violation*  waa  made 
by  a  building  inspector  of  the  city  to  the  ocmics'-oner  of  bulld- 
Utgftf   that  work  on  said  building  km  at  a  standstill  on  January 
9G$    1918*  and  additional  reports  war©  nad©  to  the  cofi.nl  a  a loner  of 
buildings  of  alleged  violation®,  together  with  reco«ws©r;iationa« 
that  all  or  raany  of  tit©  violations  referred  to  in  the  above  reports 
then  existed  and  atill  exist,  and  that  it  hub  th©  eiuty  o**  the  cora- 
mieoloner  of  building  to  revoke  the  permit  and  require  tfe&t  the 
parte  of  the  bull  iinf,  constructed  in  violation  of  the  building  ord- 
inancea  h&   reconstructed;  that  the  oc-wlsaic-ner  of  bull-lings  did 
not  revoke  the  permit,  but,  on  or  about  .'sbruary  r  ,  1,,13,  permitted 
the  construction  of  aaid  building  to  be  reauned  without  Issuing  any 
ne%  or  additional  permit  therefor. 

The  petition  then  set?,  forth  that  the  r®ur   brick  wall 
of  aald  theatre  la  a  wall  of  one  atory  and  ie  of  a  greater  height 
tlMBB  thirty  feet?  that  It  its  approximately  fifty  feet  hi^h  and 
approximately  forty  feet  lon&,  and  la  not  strengthened  by  rsil&atera 
or  pillars,  and  that  for  approximately  thlrty-*'lve  feet  frCW  the 
top  Is  not  mors*  than  twelve  or  thirteen  inches  thick,  which  thick- 
MNM  violates  the  oriin  noe  requ^rln^.  that  a  wail  over  thirty  feet 
In  height  fchall  not  be  of  leas  thickness  tlMa  sixteen  inches  for 
the  upp<*r  fifteen  feet  thereof,  and  shall  be  increased  four  Inchee 
in  thickness  at  each  interval  of  fifteen  feet  or  fractional  part 
thereof  of  height;  that  the  west  part  of  the  north  wall  does  not 
contain  the  nuraber  of  buttresses  showscn  the  approval  plane  for 
the  construction  of  said  building  and  that  the  principal  ^irdera 
and  trueaes  bear  upon  the  wall  at  one  aide  of,  inetead  of  upon,  the 
buttreaaea.  In  violation  of  the  ordinances  requiring  thut  principal 
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girdars  and  vruassf^  aM&ll  bear  upon  bu:.tr«c-j&«i*  If  uaed;   fcbat  the 
west  p. ?-t  of  the  north  wall  exceeds  thirty  feet  in  height  and  «ae 
originally  about  twelve  inohea  in  thlQfcr.ee  3  for  a  distance  of  nore 
than  twenty  feet  fron  the  upp-^r  pert  of  Mem$   *nd  that  an  extra 
ccur»»  of  brio*  haa  be«n  laid  on  the  outbid*  of  setae  in   violation 
of  tho  ordinance  proviuin^,  that  the  bond  of  brick  »ork  ahail  be 
fonred  by  laying  a  ooure«  &f  headers  for  &v&ry   five  courses  of 
stretchers;  that  tho  «xtra  course  of  brick,  *e  laid,  doea  net 
strengthen  the  wall?  that  the  aide  apprcaohlrcr  an  exit  In  ths  bal- 
cony ia  approximately  two  faat  nine  lnohea  in  w*dth  and  the  exit 
ll  ap  oxi~ately  thro©  feet  in  width;  that  aaid  ©Kit  la  at  least 
oix  feet  easterly  free  tho  lowest  part  of  said  balcony,  whereas 
the  ordinance  provide*  that  the  floor  shall  extend  for  nr  unbroken 
wiath  of  not  iese  than  four  feet  in  front  of  such  axit,  a^d  shall 
be  two  feet  sridor  than  aush  exit;   that  the  ftaeetSFjr  foundations 
ar«  laid  in  LiaM  sorter  and  not  in  oe*wer.t  reortar  as  required  by 
ordinance;   that  the  plate  girder  of  steal  or  iron  mpporHng  the 
front  wall  of  said  building;  is  overstrevaed  at  leaet  forty  per 
cent,  abovo  the  m&xiwura  etresetaf  allowed  by  ordinance;  that  the 
plat©  girder  referred  to  boar*  upen  earner  brick  piers  laid  in  line 
scrtar,  and  that  said  pi  are  are  overs tressed  at  leant  fifty  per 
cent,  beyond  the  w&AMM   stress  allowed  bf  ordinance. 

lh&   petition  aliases  a  part  of  the  violations  was  reported 
to  the  building  cossraia^onar  by  hia  deputy;   that  on  or  about  Janu- 
ary ..o,  I9IS|  a  report  in  writing  was  eedt  to  the  oorsalaalonsr  of 
btiil4iag*j  sifpetf  by  fcferee  of  hie  assistants,  one  of  t&Mttl  an  archi- 
tectural engineer*  on*  a  chief  inspector  and  the  other  a  diatriot 
Inspector*   fc&e  report  set  Mt  Mftf  and  grave  violations  of  the 
building  code,  ami,  accompanying  the  report  M  to  the  condition 
Of  the  building,  were  the  recommendations  of  the  above  r?er>,tien«ad 
officiala,  Sfeet  all  or  many  of  the  violation*  of  the  building 
ordinances  in  the  construction  of  said  *uj.lding  referred  to  In  the 
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reports  atiil  exist  with  reapeot  to  the  structure,  and  it  is 
averred  that  it  mm  fchc  &taty  of  the  coasts a ion*r  of  bull  iinsr.a  to 
revoke  the  psrli  previously  issued  for  the  conatructlon  of  the 
bull-ding. 

The  prayer  or  the  petition  la  fcbat  Erioa -on,  at  oes»la*icn~ 
ep,  and  Knight i  ;*a  deputy  (WKaaiaalonar  of  buildinge  or  th*  oity  of 
Chicago,  be  co?K8«nded  forthwith  to  revoke  the  permit  for  th.  oon- 
struoticn  of  tin*  aaid  bull  tin;?,  and  to  atop  th©  work  upon  th© 
building,  and  require  all  persona  ©ngaged  therein  to  atop  ar.i  do- 
aiat  thertifro^,  and  not  tc  issue  or  allow  to  be  issued  a  n«>i*  per- 
mit until  the  founds ti on 3,  constructed  in  violation  of  the  ordi- 
nances, havo  bean  r*r.'aoved  HOG  have  beon  replaced  by  foundations 
as  required  by  said  ordinances,  and  until  fcha  said  Mat  orall  of 
the  structure  has  beer,  taken  do  an  *a$  replaced  by  a  tmll  in  ac- 
cordance sith  the  re qulr ononis  of  the  ordinances,  ar.d  until  t:  t 
said  west  part  of  the  north  a all  of  said  building  is  either  demolish- 
ed and  rebuilt  ir.  accordance  with  the  require  ante  of  the  building 
ordinaries  or  until  th*  said  additional  part  of  the  wall  has  been 
bonded  to  the  old  sail  in  accordance  with  the  tsrr-.d  ar-d  provisions 
of  the  ordinances,  and  until  the  principal  girders  and  trusses  of 
the  atruoture  and  the  butireaaes  are  ao  placed  that  the  principal 
girders  a;*.d  truaeoa  shall  -ear  upc-n  said  buttresses,  &r&   until  the 
aide  and  tlocr   la  front  of  th©  axit  near  the  west  end  of  the  bal- 
cony of  the  structure  and  the  exit  itself,  and  the  aisle  aboil  be 
sade  to  comply  with  the  building  ordinances,  a-vd  until  the  plate 
girder,  sustaining  the  east  wall  of  the  said  structure,  has  been 
IPaoiilT  and  a  no*  slariUur  substituted  therefor  of  a  carrying  capacity 
sufficient  to  comply  «rith  the  ro^uiravsenta  of  the  or-U^ances,  with- 
out cverstrea  ti&C  tha  easts,  ar.d  until  the  pi?rs  sttetainlBg  the 
plato  girdor,  ;..hich  ia  in  a-:d  .sustains  the-  e&ei  snail  of  th©  struc- 
ture, have  been  r-.-«ov«d  and  piera  substituted  therefor  of  a  strength 
anrt  stressing  required  Uy  the  ordinancaa. 


—    — 

It  %M  OtlMOJIiati  by  nppellantn   to  Mill   the   question  or 
do- urrar  that  a  petition  for  nanda^uis  filed  in  th        :         L{    :ourt 
to  enforce  •  public  duty  raust  be  verified  or  support* >   by  affida- 
vits,    in  our  opinion  thla  gtioaMaH  gemot  be  r&iaed  or  demurrer. 
Hot  great  weight  of  authority  1*3  to  the   effect  that  neither  th* 
wart  of  an  affidavit  or  verification  to  ft  pleading:,   ?ior  the   Bttf* 
fl clones'  of  such  verification  is  grcund   for  demurrer,      a  notion 
to  atriVs:-  fro»  the  file*  i     the  proper  rnode  to  raioe  the  question. 
(31  Cyc.   aS0|    and  eaaee   there  cited.  }     A  defrurr<*r  ad-it  ■  the  truth 
of  the  arterial   averments  which  are  well  pleaded  in  the  petition, 
end  thus  supplies  the  vrart  of  a  verification  share  It  It  required 
(/:i«iBer^an  v.   Klnaey,   M   ill.   App.   4®4f      Ftt&noy  v.   iurkhart,   88  Ind, 
17   |     r-ecpis  v.   Soaoftaolonof's  of  OooSr  county,   i^-  111.     7   , 
.-.owe  v.    The  People,  94   J  11.    App«   483),      gfea  objection  that  a 
pleading  1*  not  verified  or  tttot  ita  verification  is  insufficient 
goes  only  to  the  reception  of  fcfta  ^loading*  not   to  Ita  lo$al  effect, 
oftlaa  1«  put    in  Issue  by  a  demurrer.      (  lonl  of  "  icksbur/?  v.     &aoo«tB 
et  al.f    1-1   pot.    ^0).     ;-iut,  under  fctta  oand&nufl  act  of  1874,  Bnmdaaww 
in  the  circuit  dourt   It  an  ordinary  action  at  1***,   and  ia   gwwaii 
by  the  qb«<»  rules  of  pleading  08  ar<?  applicable  to  any  other  actions 
at  lo*«      (;r.e  People  v.    -card  of  ;-*duoatio-  ,    ... v  ;    .11.    L$4f        he     ^opie 
v.    Ltfo  Indemnity    ;o.,    8  •  \    id.    B1S|     kongOD  v.   urnlnn^e  District, 

I  14*  4      }i  I  statute  do«>$  rot  require  the  petition  to  be 

verified,   ob&  se  think  a  verification  la  no  lodger  ttoaaaasJHF* 
(hose  *•    ;'he  People,   supra t     Sail  v.   v.ann,   id.    S$9)« 

It  la  contended  that  the  trial  court  erred  in  refusing 

-ellanta  leave  to  file  Inatanter  general  and  apeotal  de^urrars 
04   the  petition  &e   flnully  amended  by   striking  out   -such  words  In 
the  petition  M  0*40  certain  of  the  allocations  upon  information 
and  belief,   the  petition  iMtotag  been  verified*     As   #e  have  said 
sibove,   the   statute  of   WT4I  does  not  require  the  petition  to  be 
vt)rifi»d»  *r>d  the  affidavit  thereto  no  longer  serves  any  purpose. 
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treating  the  petition  m  a  aaaaea  la*  pleading,  ntri*ir>g  out  the 
eorde  by  the  ftaaaffiaastt  w&j  a  a****?  formal  matter,      fha  anendisent 
i-troduoed  no  now  iaeue,  nor  did  it  change  any  of  tfee   Ueuee  pre- 
sented bj   the  petit  Ion.        he  court  had  before  it  arid  under  con^i der- 
ation the  undisposed  of  derairrera*      Se  c*n  eee  no  ueefol  purpose   to 
be  aeooaaplieh*  i  by  granting  Us©  lee»we  requested*      ?he  court  did  not 
err  in  refuel -5  to  alio*  the  demurrer 3  to  be  filed. 

;-,a  atated  above,   the  demurrers  of  apaellaata  to  the  peti- 
tion adraittoa  all  the  nateriaJ,  feats  properly  alleged  i"  felte  pefel* 
I        .  "      63m  feats  aell  pleaded  are  nusseroua  and  grave  viola- 

tions of  the  building  erdlasases  of   Use   city  of  Ohio- 
it  is  not  e*B  trover  ted  tfe&l  ean&aaua  lies  to  oc 
x  erf  ojnaanoe  by  a  fruo&ls  officer  of  ministerial  duties,      if  & 
duty  is  purely  alniateri&l  and  not  judicial  or  diacretl on&ry, 
■eftiiaue   a  ill  lie  to  compel  pWtQrmxxa**      the  principle  of  !»*» 
1«  olearly  set  forth  in  vol,    i:.-,   &t*    i     i ■  ■■; .    Snsys*    of  l--v,.;,    (Utod 
Be*  )  at  page  740g   aa  follows: 

*If  the  duty  Involved  la   purely  rir  later!:  I  not 

Judicial  or  $&*OT9%i&tMVf$   s*td  if  the  duty  itaelf  ia   l«p*rattvef 
specific  fad  defined,   mnrWtftgfTitt  will  lie  not  only  to  SOfspel 

general  performance,   but   to  oo»sp-»l  performance  In  a  particular 
■ad  apeclfio  nanner." 

Stee  1.***  ae  above  expressed  la  eg  sell,  asttied  that  we 
deeu  it  unrieoeasary  to  Site  further  authority  In  supper *,  ef  It* 
but  ahaii  paas  at  once  to  a  eeasideratlaa  of  the  Suttee  of  the 
eeaatasleBST  of  balldlngJ   undor  the  ordinance: *   sat  up  in  the  peti- 
tion. 

clause  o  of  amotion  «:o   |/s  ef  (At  ordinance*  erevides  that 
jv  shell  be  the  duty  of  the  eaaaleslaner  of  bttlldlj  enferee 

ail  art  lawn  ttff  relstJHf  to  the  arectior.,  eeBStroetise*  altuatS   -, 
repair,   removal  or  taa  aafety  of  building. 

fteetiea  IQ9  glees  satherity  ie  ani  askee  It  tat      tiy  of 
the  ©osraii&isionor  of  building.*   tfi   te-*r  do*n  feuildlafta  erected  in 
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violation  of  Uw  ordinance** ,  after  ootioe  &iv»n  g  -ooapli 

thure«ith,    that   ih*i   QytldtfljE  or  otmotttra  or  purl    t&orool 

been,   or  i~i  frolng*   oOBOtffttOtod  or  orootod  OQzrtrary  to  t&e  ordin- 

moo  proviwiona,  and  rocmlri  r$  the  por*»on  oo  notified  to  forthwith 
<&*£•  ouotl  '&uii.dint;,   structure  or  p*9%   UUNPOOf  conform   to  and  com- 
ply  with   the  provisions  of   tht   ordinance a,   and   specifying  th«   tisae 
.".in  *hioH  auoit  *crx  thoU   ba  dOBO, 

y   section  a  a  '»    i*  la  au*ds  v   ,  duty  of  tho  Odttttioolonor 
to  revoke  the  persic  for  tne  building  or  vroo&ittg  operation*  in. 
connection  rfifch  wfeloh  smf  oaoii  violation*  of  IIm  or&imwsooa  - 
i*av«   taker.   g&0#0« 

0|  thea<#  three  aacticna  or  fcho  ordinances  It.  la  aloofly 
■040  '-d-  duty  of  th*  06  slMlflttMFg  in  0O*ea  ©f  violation  of  the 
opitmmooof  to  ,;;iv«*  tho  Botloe  provided  for  fchoroi&i  s  4  U)  if 
tne>  notion  is  no*-.  fooododj    to   too?  dot  to  building  or  structure^ 

hbI   (v.  }   to  revoke   fcho  pomit*       twvt  ia  r.o  ©xpsrooo  or  implied 
dii30rotic;i  riven   to   the  ccm&ia*icn,i-r   in  th©a«   sections   to   i  I 
oithc-r  on«  of  the   three  twyita  of  aotlos  .      if  the  notice  la  net 
needed*  fcho  ©osmioolo&or  Moot  i-rooeed  bo  toar  »ti    rturo 

and  revoke  the  perssit*  and  "o  discretion  is  lodged  111  his  relative 
to  the  subject  mutter  of  the  provi&icns.   of  aectlor.  g0&,    or  of 
sect ion  &&$« 

In  Fiournoy  v»   City  of  JofforoOBVill 9$    i?   £i  1.    r?    , 
(quoted  odd  followed  in     aley  v*   MtfVO*    17%    id.   10 I?      Hotd  v. 
{^oooftaioPf  66  tote*   614*  and  SillhShoa  v.  Byo#   .:■"  XvA.%   33   ), 
oourt   In  defining  a  nir.ietari*ii  feOtf    OOyo) 

*Ji  mlriet-.iri-*!   &ci   00?  f   j''«rhap»t    ho  defined  to  00  MO 
sr'ioh  a  poffOOM  OOVfOWO   in  a  giv«n  at&te  of  ffeOfcOf    in  a  pre- 
scribed ooiaaofi  in  ofeod&ooaoo  to  tho  ooadota  of  legal  authority, 

fchoori   rogavd  to,  ov  tho  owwolao  of,  hlo  oom  lud^ent  u->on 
the  propriety   OC   llM   act  bsir.-    tOjOO** 

And  in   Qm  iityra  v.    ^orfean,    liM   tf«   i«    I»   l'»    tlM  rt   Oftf^Ol 


. 
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*,'he  tars  discretion  inpiisa  the  abaonoe  of  a  hard  and 
fact  rule,  rh -.  tetahlJ  ■••-<--  or  9  olearlp  defined  nil  a  of 
action  would  b&  the  tad  of  di aeration,  h  :<  »  Vlacretlcn 
saane  ft  decision  .     t  ii  Ju  t  and  proper  In  the  circa*- - 
etanceu.   v  ouvier's  Law  dictionary.'  ^l aeration  sean*  the 
liberty  or  pevar  af  eating  without  other  control  than  on© 'a 
ovm  J mtgaw t ♦ '  1  ebatar 'a  ..lot,'' 

in   Bennett  v.  >orton,  |71  Pa.  881,  the  court  givea  a  definition  of 

discretionary  poe^r  ai  follow:  "*  discretionary  power  involves 

an  alternative  gttWldPl  1«©*»  &  po*->r  to  do  or  refrain  frc;r>  doing 

a  certain  thing*" 

jndar  the  provisions  of  the  ordinances  sat  out  in  the 
petition,  th&rt  Is,  in  our  opinion,  no  iiborty  or  po=wr  of  Rating 
conferred  upon  the  a&ei&leaiona?  of  builo/inga  upon  hie  o*n  JuJ/!;- 
n:ent  aa  to  -aiiat  uction  Xa   ju^t  and  proper  under  the  faafce  and  cir- 
cutsetancea  presented  In  the  petition*  for  the  ordinances  clearly 
direct  aia  M  to  hlo  course  of  action,  section  336  aayai  "if 
the  ecrfc  a  a  «  ahaii  be  conducted  in  violation  of  e  1  »  this 
chapter,  it  shall  be  the  duty  of  the  cosr-dsaion^r  to  revoke  the 
perr.lt."   ...action  893  provides  that  a'.er.ev^r  it  shall  be  found 
that  ft  structure  t&   baing  buile  "in  violation  of  any  of  the  pro- 
visions of  thia  chapter,  the  eosrai eel  oner  of  building  thai!  forth- 
with notify  th»  o«n©ra,'*  etc.;  if  at  the  expiration  of  the  tint 
specified  in  th>a  notice  t^e  person  so  notified  ehall  have  refused, 
neglected  or  failed  to  comply  with  the  request  sssude  in  such  notice, 
it  shall  be  the  duty  of  the  cosKniaeioner  to  proceed  forthwith  to 
tear  4ovn   or  o<aiae  to  be  torn  denm  such  atruoture.   i'hea**  provi- 
sions aro  gMMdatttl-f  and   apaoific,  and  leave  no  fielJ  open  for  the 
sxerol&e  of  personal  judgment*   they  eaaaaand  ntnlaterial  act.,  to 
be  done  by  ths  ao^jaiasionsr.  (aroka«  v*  digjhaay  .onraiaai oners, 
130  ill.  tt£|  wtate  v.  joyie,  40  ,/is.  Wgj  Inearan.csi  ,0.  v.  Kay- 
jaond,  70  rich.  480). 

The  were  fact  that  the  curias  loner  of  building*  lei  re- 
quired to  determine  whether  or  not  the  facta  exi»t,  *.ich,  under 


. 
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ths  provision*  of  th«  ordinanoeo,   require  hiss  to  t»ot,   £***  not  &a&« 
Mlt  *moh  Im  Itt   to  p^rforo  diMorsticn^ry,   or  oall   for  the  ©xor- 
©!<*«  of  Judgment  unu  diaor&tAon  on  tik*  part-      Fhe  »ot  tc  Cm  per- 
formed on  a  violation  or  (lie  ordin^oe  %m  strictly  of  a  ninlateriul 
©h&raotor,   prescribed  by  tnn  ordinance© ,   am  involve©  r.c  discretion 
•f  May  kind*     i.vory  officer  who  i©  ©ailed  upon  to   it   aharg©  a  minis- 
terial duty  isuet  flriit  <i©t©**rcln©  #h©th©r  ft  oaao  la  presented  which 
requires  hita  to  aot«      (0.    .  .    k    ,„■•    :■. .    >.   QO#   v»   vi  !©*..«,    |?  i|,J.«    183), 
CD  i  iourroy   v    City  of  Jefferacnvllle*    t*upra»    it  its  h©14:      "And  the 
eot  ia  none  the  jUMUi  zainiatcri&l  because   the  person  perform!  r,r'  it 
«&y  have  to  aatiafy  hlraoeif  tb&t    oho  state  of  facts  exists  under 
which  It  if  hi j  rigfet  <m&  duty  to  porfor  •  the  Odt«*       .hare  a  apa- 
ciiio  act  i*s  directed*   aa  by   Hit  ordinance;*  ©et  out  in  th'3  petition, 
a  different  case  arise©  frora  thoa©  oasc©  cited  for  appellant©  *h$r& 
it  hue  be»n  attempted   to  control  and  regulat©  a  tfeneral  ©ourae  of 
official  conduct  by  mndaraua*   Mad  riuah  oaaaa  are  not  applicable  to 
the  inotant  oaau, 

allegations  of  the  petition  ar«?»    In  our  cf;ir,ionf 
definite  and  epeoirio,   wsoA  ©no*  aMf^y  ^^rioua  violations  of  |fa*  build- 
ing ordinances  oi'   tha  oi>y  of  vhsioa/.a,   M3d   that  Bueli  violation© 
»©ro,  in  faot#  Imean  to  th©  smmlaaioa&v  ot  buildlnge  and  to  ni© 
deputy  oonjsiae- loner «     SJJMi  duty   to  act*   irspoaed  by  kn©  ordinance©  in 
accordance   *lth  Ih©  prtiyer  of  the  petition*    la  plain  Mid   9£*Mr* 
the  relator  Mtd   fifed  public  have  8  e&MP  l©£ai  right  to  have   tho 
writ  leaned  as  pray  ad. 

.  .    wm%  Sf  tiio  circuit  Jourt  i«  affiraad. 
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a  is  an  geppmd.  ftrew  a  -.isar«e  of  tb»    "4roult  3eurij 
Alaa&Ml33£  ■  bill  for  dlWoroe  breuht  by  appellant,  .    Perry, 

oow.plalr.ant,   against  Kvtxrjt     (3  "   r**ff   <£«f«ndantj   c  esvoral 

ttot-s  of  •ztt*«M  and  rapaatad  cruelty  aril  uainpr  indaaa  orofan© 

I  Ir  b«r  pr*.?-'--f*e  and   tfl   M  immot  ©f  b-*r   :•  •       Ens 

©vid^rtoe  v&a  Basra'  In     |        soart  by  th«  shsnasllor*     .vusetJor-.-   of 
ft».ot  only  r^r*  InvsS  tsd«  -■■  of  orualt?  sad*    ;  bill 

sars       -'    'In  ths  maws?*     tte*   somalai  --"it*=i  te-^tlT  ■  1i  part 

sorrsboratsd  by  t.'-$  ^U»rv»9  of  &S*   »tstsr«      rs«    3<msst*i    by      Isa 
r  ihaargaiPs  and  "rs*  CtaSsrburg*       ha  clsfandl     "..'•-  bl«ony9 

I  a»4  santapa&lgtaa'  tho  tastiaony  of  «c  i«r  wiv* 

;ur*t    an-*    a;-"    I      fca  Of   thfl   tsatl      •'■;/  of  fcha  it   and   that 

of  ftSff  V-.-'i'vm   am  flail?   9  ntradiotad   by  th«*   tsatlmm?  of  tho 
tvstity~sl3i  vltnaassa  fler  Ww  Aafawdant* 

bars  ay*  four  Atatinat  allags&lens  ©f  spnslty  to  ■' 
bill?  namaly»   tint  on    Ears?)   '.■.-,   i  SOT*  appalls*  struc?-  Lant 

with  hi*  flat j     an  April    I  ,    I   G ■  ,   appall®©  a trunk  svpallant  with 
»  papor  frnlfs,    auttirs.f  her  ovar  ths  sya)|    il  ~:   *   «p~ 

pftllos  kicked  appoll&rt  with  hi*  foot  BCursyad  Sitis   B   nhoo,   asm 
h«r  pain)   In  P&bru&ry,    l--'"<x,   anpeiiae  a  true;  Hart  with  hla 

olsnstisl  flat*  sa&atng  her  $*«v»r*?  palni     and  on    av    ;  ,  1&09*  &p- 
pallas  thrsatensd  I  P«  of  appsllant  #?th  a  rsvclvsr.      it  l*s 

aloo  olalllSd  by  appsllant  taat  during  aim  first  part  of  t^sir 
rrurrlad  life,    appalls*  ttOWpatlill  appal  l»r.t   to  submit   to   afl  abortion. 


•2- 
.  on  &  oenoldor&tlon  of    ill   *  &»  ^vitisy  oa  booring  upon 
tii»a«  apoolflo  a&«F&o«ji  wa ;.  h»?i!      *       ri  to  ifeo  tntoroot 

-iohip    -  '  *i*»0«*Oa   of   4h*  o^"V- 

plolnant  tv  fch  «at  fcoroolfi   llw  Rotaswi  of  t&a  «torle»a  told 

hy   th*  aoDplfrlnant  and  her  f3.ta90a.<,.?»  30  f*ti       ■•   fchoj   ^crrcbore te*<!  her, 
■afl  the  proOabilitiOO  Of  tfeti  traya  Of  thv  «U    '  :  w  all   fcha 

}<         so    ild«r«Kt|  jp     not    Mmrinoo^  13    I   a 

out  hor  c;v,»  •  b/  augh  i»  propoisloranoo  of  t&s   ovldm  §*      i  roqpairos 
t-iis  oourt  to  rovoraa  fcho  fin  jf  fc!sa  ahartooiXor   •'  !   fcHe 

taoaaoa  oofora  '  la  fcc  ■ 

■itlttuis    OK    fch*   OltnOOa   ft*»$«       Iosm    -  *  "m 

to  tho  t Indl    j  Of  6Jaa   trial   9©«i  !  oxatsi*!- 

9d  orally  on  fcha  hoar'  I     .t    t        -■"':'••'-. 

f&ollitias  for  Judging  «wj  •     '     /  '"     -  :nd- 

aftasoollor,  s&wo  &h*  v-    :   I  sondtiot 

sourt   &   ■•".:.„•.         -.     t  -^  •■.-,:  '.  -  ■ 

r  ;  ,  -  4tO> 

turbod  or  aot      •  i\  ■  '   tfeo 

OvMiviOO,       (COATS     ?♦   01*0!*,  •     -        '  v-     i  14  • 

ill*£4  of   Ltaooa  V«  ■-,     .        Ml« 

.o  uaoftsj  Hi  would  tea  sutesorvod  in  •    Had  r#» 

Via*  by  Mala  sowt  or  t&a  avidanoo  of  Hi  ill 

on  aba  hoojpiisi  Oi*  Wm»  saoe,  mmS  imi  tfbollk  Rot    «t<  .;.    ©pi»    .-n  by 

auob  a  roalow*     I»  oar  opinion*  tu<j  o&Knetllor  took  *  sots  vi«w 

Of  th«  evidorsoo  in  lUftdil       I  the  Ohargl  I   in 

tha  bill  of  aoaiploint  *or;«  sot  support  • 

tho   avi&ono*)*  -  DOt|    tfettrOfOrOj    ^uulJili!   -.        .  .i..' 

ground    ttea    &0&t««VtiOI  ■    ■  ■  '    '-*•'•■ 

.finding  of  fu.oi.tt. 


m  only  «Wi<sr  q<?»:-j   ion  proaontod  Is  shofchar   fe3 
properly  ©xoludiad  on  ry&utt  i   fcfc     ovldonoo  off  t&o  vitnoeooo 
Aftbj      ra«    tto&lllj     »»»•      U  \,    fend     r.    .jorcer.      fibta    toeti 

t»olwio<1  ooj  oi  ■■  ■        on  rebuttal  and  r-.i  I  . 

in   fc   <■    bill*         \                          Q    v        31.icr,."  ::  MieOllor 

whether   tho   tastlno&y  should    I                tt«4  or   BOt«    HE  "         •    thf 

notion  i"1:    fche  ooart  in  esoludlng  the  evidence  was  not  trroiseoue* 
000  a*cr«e  of  tfeo  Qlroult  uuurt  1*  off  If 
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4 as  -   138JJ9. 

til;       .  ) 

.■:.-.  t,  )         ai  oa 

**,  )  rstcon 

•■■■*GB  f.   .T  **•*#!  BSfTT. 
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,   MoF-r.'-i-..',  , 

,?h«  plaintiff  ^sa  sag&ayad  t--        -  .-:,  j  ••■., 

EftearpOZ&tt  -,  -  rior   to   sad   »t    the    ilsw   o'"    W  I  •'■  '  .  ;--t, 

on  or    -b-;t;t  February  35,   1911,    i  Htiag  «ttd   r        :  - 

Uon  of  $tf&ad«*t  Lo'tv,    m    r*£9«aa   for  *V-  ■  .     ;  n. 

Incorporate;!, 


. 


Th«  tloa   »oatala«  ^c?utte.  >ount 

•  ■  -         -  :••-.■  tan  in 

;ii    >.t   by      •?  -ne   of    tug    ioi\ let?,  I    t      ;  '     fa  .;  ttfi 

to  move  tb*  bo  1  •■-     •..•  pal     i  Javisa, 

■•>»  deft*'.  '  ojad  kb  &an 

lolly     v-'-   asm  Lot  Bail  -  -       -    '      .  ry   -,nl 

r,  .  ■  .    tan 

;lr-jU*r   fc9  tip  and    Pal*  en  ;.-!■  La!         *  :. 

tlla$*a  tat|  Ofaor^a  V*  JFaatnom«  las  '*'# 

by    it*  .  ,  ,  j    -■'    .r    to 

Mftatfc  if      mruit    tv  > 

plaintiff**  faat* 
sties  in  I  a*naistiaa  t»j 

•  !:cJ  o4*      -    "         •  ;  11- 

\\r*    %■-■    man    N  tatj  f    th*   dm&fsr.        ?L 

taction     •  rs  o;i   ■   -  ,  --•  '3 


or.   ti,\    p&rt  tj?  toe-  U     ?•    - 

sre  |     nftd    U       ::    fehs     -vnta.       Def»n<£ar;ta 

.   -..  on  to   •  n. 

The  pl^lct;    -'  -truoUr  2  r©s  ., 

ihlrfcy-rtirje  la.        r  aty  .  ,    X?«- 

,  •  .-:...  ■  •-. . :  tag 

i    llr&sd      v  Tv  m;Ii«  ^.ru;  ?a»  Bvvcn    -*;r  .,    I  13  1;; a ;    . 

reaft&ag  in  fia  I    I  •  -.■  tia»,  ft* 

' .  memt  ro-;  I*  feea  t&a  f 

forth  in  ify&afel  ir.    f&r@   t. 
inn    rttl    '  r,      1 "   -         F  1  R  Jtlon  of 

r.t   tette,  w@r$  tsr.b:      p  (  in  of  is 

■    *"  f  I         "),      ft3  S&sot      . 
to   tba    -outage  3 1   crrr&r   or  Tea  Btseea  m<&  ft&^kllJB   -  !  »    tfty 

&•  b£&sr    ';.  1.  th~ 

I  ."5a.        It  II  I-; HI    ■„    il  l  -ly- 

'"  ,      :-   betas**  5/a»  t&lsfe  eod  t.:  .  |  :hed 

3400  ?mm&  . 

f*0    &Gl£i€8    Pttrt  |«    6 

V  -   )  -.-* 

6NI  by  I    ii-       By  1 

. a   '  ,  its 

i  B     -  i  ::  Rxe  tgT  , 

rod   nua  thrr^rh  t&fl   ro   !•£«        fife   top  of   Sfe«  rol':.      ,  ;ed 

■    t  Uftitfkg*  -;'oriy,  ;  *  ii       , 

1  on«  of   ■         ?-iOQ  or 

its  btfttia         .-       ■ ,  vh© 
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t? rumt ,      if  t  .  Lly 

,        rse  weald  a*      .    b1    :    I ..  ■  fee  b  or.  a  I ! I  1 1  H  ■•*» 

t&S   c  .5    ©f    *  'r.v";    rolls  f. 

•r    »«e      lllia  I  r.      UuttSd    -;'-    r  ■nanaing* 

dollies  or  *e  tending*  Sallies*         -r. ila-  r  is 

s&*      If  ths  rolls*  1         :  -/  i    ■;    •    . 

rrorxd  Villi      .  ,  &3  if    !  ;■   '  Bl  .-:      .:;. '■    ■-.   •    lo*.i 

a  it  like   *  aastSZ  sad   r  a   t&al*    .  , 

sag  q  •   i  *r\mnift£*   islljr*        IT  t&s    lally  1        p2    *Sd  rr&so 

en  gprotzad,  siHi  rod  las  a$  sad  the  1-  i  or  ra 

across    it,    ■  fci&H    ft  till  I  all  1 

r-.an  t&as  assdj  ?!    '        tag*   -oily. 

Tea    e&rfass   of    the   in*^ res^iion  ef 
nnite  bio  1  assfSffl  g&d  very  rot^d;J      sad 

the   soliie  ■     •  ■  3   doHie»  •  ve- 

•r-.ent   saa   toe  raagfe  to   run  tag  dollies  over  it. 

Whan  Lettfl  gs*s  tl  ,   I    - 

fiss  r?:cn  yore  deaa  en  one  end  c;  *ft  a 

'.  1  Olook,   and  pel  &  iitanding  dally  linJor  the  .        After 

it  ma  pushed  sfesad  aaatfej      as    MHT  standing  iolly  I    -.  ader 

.        In  oriir  to   point   ths   be;w,   to   ^rd  .         ' 

comer  of  td--s  latsrse$tiaa4  the  baea  tsa  paaas .]  farwasd  tsa  til 
it   r&atSd   &t   its  center  ea  ont;   dally  si  sifcsr  d< 

ae*$d  forward  MM    '      -v.rd   lis   iO&t&sastj 

$Sf  ;ied    ;:}:!    stsal      i    1  it   waai  -■    t 

.    sag  Kltfe  its  paint  inside   the   0  ■-.     M      &lf  teas*  .  i- 

r  ..%-  lit  1  -.       !*c      ryil  BSd  ia  taift  epess** 

tlcn.       9lMi  set  -ot  le  the  I    i    rest   is  11    t   It 

::y    aortfc-3£t    ftftd    -  t.         At    t '-.         .  J '  ,  r.cr      ' 

tSQ  pile*  Sf  Std  l  '    '  M     "    -  '  r*j 

?oluRn  ja-pportitv.:   ths  elevated   road  satasesj  tr  .    .  ib- 

-  ta  ife&irl     .  .     tat  4  as  : 

I  Ml  at  th«  snde  vron  saatfeai1  •    ir,   aaad   so  on,  -      -  -    -         Dp, 


B$o?ftXf  plero   I  •  .;   «tj   tit,  i  pile 

cr  GTiaaiagj  ..    *'■,-.    ;■  pes      ^7  -..  it    .  ■; .  ;.  •?      -  |  ,^r, 

fcfet  other  sdtafet  10  feet  a&at   t&ereef   la  Us  tx*   t. 

The  &•«■  a  t3         I    i     ■  -.  i  ■-     • 

eoliam*       The  aaai  r 

?»«    ■•;■■.;.;  red   0    r    U  vteJ    ©»   B    Sally,      ;.  -  s» 

and  .-.-©   •  '  $a  psiatiai    sou  ..-rly 

I  -i~,iv.'    .■-,'■:  ^-  .■  °    :-\y* 
probably  a    j&art**    I       :.  .       Tfei  ~   ss 

moved    .  arly  by    I  m  ■ ;,  fc'tisg 

it  \snasr  the   f&£«&2$  sad  of  the  t&6  e$vs@d*t  aed. 

rc^s  of   I-  ■  1&0&64  by  '  c-Mitg. 

J  7    r&g&rvlsi&g  Ifeii    P02*k,   &a 

inhere   th.:  ,  t 

farther  to  th«  g&irt   h;  I  •■  ■-    *     •■;    blafj 

l&g   Hteftl   ooluaa*        At    thi      -;    .  ■  ■  •■    ,    •: 

»d  on  the  taws    la]  Ilea* 
aovth  ,     i       --?..=■-   oi      ,     .     • ;  the      I 

SfeinS -\-/    '::,$    on    %fa$    &&st    aid*    of    U  S     .  '  -  . 

Srelsaae  $  "  ;        g  nnrth  sad  at    tl  - 

'    t&t   north,   a  ■--.      ■■    If  .    side 

r  In  hi     h ..-ivi.  vt 

t#o   feet   frofi:  l&fsbach  on   the   *eat   ;  10>    i 

Le&ba&Q  &&d  t&t  north  sad  »  '  la* 

tirf**  v;«».       ?'r.. narf  «  >rtli  o^*  T  •  ■ 

%SH8   Nh   ".        T1    in* iff 

i   -;    tf  Smith     ,       Letts  *oi     I  ■•  e  iy 

1 ,       &$•&  -<:n 
.r.r  the  gaily  fs     i     ..:  it  iid  aat   I  kt  feel&«      8* 
tried  &$&ia  &a  tdj  ally  nevad   si  <mt     n 

inch  sad   R  hflf,    aa4    '  -         '-  gSt 

prasitt  :.  Leak*       it   fc&ia  lioa  ' 

'oottoa  flaago  of   U»  1  Inches  from  V  I 
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9&ce  or  the  -.icily  re-Mar,    fcl  *;  of  the    i 

of  tae  Jolly   fm-r  or   riva    s<   ■'  I     .        t  t .    -  I  oily 

:1   htly   t&lOOd  fey    I  ont,      :  ntuts 

.•-.toy-pin?  of   tfef    lolly  by    -he  opEtrosaoae  o 
MBOttt  OOS004   t:  ■        LS.J    •*-' '■'    '    •    ■       *    al  ^s   e 

Rslidls   telly*      r.  .,     MB   Its   Gcrulh  OO  rittg  on  *    toll? 

roller,   it  ran  b^ok  3  5  to  IB    laolftOO  north    m£   the   north 
of   •  m  foil  upon  esd  $rsa&o£  SoFarla«t*«  foot   tats 

gTO&fO  of   tit*    f- tree  t— car  rail.  .  ither  ^reic?h*»r  nor  SoFarl 

hoard  Loits  five    the  OJfl&O*   to  Loatoaa&j        neither 

&  :cin%       Itiaro  -•■■  .  r  of  oitj  t raffia 

in  the    >ir,    laol^dlag  the  n©ie=~  of   the  elevated  rail] 

De  ta  oo&tosd  that   the    ao«rt  erred   in  outer lag 

_;n  orJ^r  saon&i&fg  rr   sh  rrootlj  a   reeord  of  a   foraor  trial 

of  the  osv     .       It  a$£Oaro  to   4        j^-ry  ^^  aithdrawa  on  the 
first   ferial   in:l   the  east   aontlit£04  *cr  t*0    iOOko    &0&   It 

in   *ont  to  trial,        On  'he    soooad   trl    .,  j^ry  ratisraftd 

H  '     \  "the    lofoaSi nt,  ".   J    ■    -.on,   I&oor- 

POr&tCAj     aUliy,    m£   wsoftof   .'1  ■  intiff*®  d*?--5?es  to    ;" 
of*   ""1,^70.       f&j   --srdiot  was  silent  &t    to  -.     '  -    Lotto, 

no  other  **r&iot  tmrsod,       ?    ■  ia  entered 

their  ration   to*  §  sow   trial,        T    •    s    ft*Xj     &ils        .. 
«&ss  pen-Un?,  plaintiff  sutured  hi       lotion  also   f  trial 

as  to  at  Lotto,       ^row«  |  roooo  -^re  oag  boforo 

Hi;;  Honor  Judja  O&raoa,    fcis   trial  f«£@B  en  too   §ooe«£   trial, 
wre    ftor   *•      «    3assoo  gr&ntad  a  aotlos   far  a  ne^  trial  ao 
te  Dot  gofondaat  Soongs  8,   I  ,  I  bcotpc     ■     ,  om  11 

-  at*         b*o   ■--'    3         to  Sofos&u&t  Letts  on  Use  action 
Iff,        Th5  minutes  of   fehoao  or;  ;ra  ??sre   Oat 
r  by  th£   sdaatO  clerk  in  the   g&soto  book  ! 
'  094    in    ' ;  rt   roo».        The  o4fi»toa  of   *v 9 

or4or<  ,  v  iceiy 

:ribea   in  oootteir  ^ieuts  book   -hioh  «aa  i4l  in 


th;  ■  :  I  ■  •  I  of 

the  Cirovit  Covrt,    sad    ^"rotn  s&lofc   fcli 

axtendc  •        . 

after  r  a*a    -'■-  ■■'-'■■      tt  a*«  trU-1  sag    .  , 

Bt  ■*      Ji  inuts   ^lerk  Or^.risin, 

So  notioa  asuj   gives  to  |  1    "  '»  .    3a«&@#2   and  no  Bottea 

•8$ad   Is  J'  .  BiB&te   clerk 

■  !  efflea,  &&d4  with  i  pea*  m  a  line 

Hi .  t  !-■•  rt  of  ths   Bls»1  ._■"..-.  to 

-;.  m&  %     i@.       fat   1  i      -ritcr  la   H  "     afflaa 

^.ftsr  extended   iv  spXifiad   reccr-a 

granted,  ajsaa  Btaiiaa  of  Oaorp-s  ff«   J&okson*   gasofporaie  i, 
dssfcn.Us.nt,   a  aa«    trl&X,  .  ;  .sr 

L&sas        •*! -'■  •  -'  -  *  on  to  be  h-::ra  epaa  tha 

eH  ■  >*  "=.   J    ik«    -.,   Incorporated,  aatlaa  bersti 

entire  i   for  &  a»«  trial   In  said  a«i  ••'        '%»»   r-r^r^nts  af  aaast* 
C&l   tag  Sea  deliberation  by  '*        ;         >tlaa  i  ined 

nflPI   trial   asr&rded**        T   e  ..         iffatafaxi 

aa*  as   fallowst       ,7 .i-roupon  the  £g  I      .  nt-sr  t  =  .    I  "ion 

:'or  i   a*«  trial  in  *?^id  ea»aa«*       J  Lb  tha 

record  v*evs   ?5&da   in  Octoba*  or  tfoves&as  1913,  ;   sas 

eallad  for  trial  on  aasea   ~1,   ISIS*    asd   the   Jury  eae    .        as  lad 

HI  to   try  the   iffaaaa*      ;         L  I       :*      I  ttasaaj 
as  afg&Saf   "t'teffiant.        Tro^evron  4a£ai         "    *      "■■  r\    ■■     oved 

to    i|fltiM    M    to    -  R%    LottS,    UT  'lr.  LlftSMl    of 

the    ^orosr  verdict   r-.«    to   Lo'ts   ~«s    t  H nt   to   S    »       '   at  of 

not   ;-i;ilty  ai   to  hi*,    gad   tf-t  no  rinv?  trial  I  •  •*      •   rttad 

a*   tc   Lctt.^.        f   .-      .1    latiff  ;  cvcd   to    --xrrsot    tre    rsoord 
offers!  the  aiaata  bf;ok^      \.  ■_<  a  rv  "mg  in  .  , 

£5  3   in  the  la*  record  *   Htoeti  b  ^9 

Xha   Torpor.        T^o   iritat>«H»«    mil    9a     afl    *  9    l.'-'if-    '■  •-      Lnute 
b^ok©  and  t©  explain  f:-      .  :A.r:  -     u  -         »ate*ia       r    ro,- 
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ens  a   lam  raoord  writer,    tho   other  tho  s&nuta  clsrk,   or     ftptrfcy 
clerk,  .1  e-ntssre;}  Sv&gtt  Camas*   ord&ffs*       Fror.  the    feesti- 

?;;ony  of   these   witnesses   it   a^fsesre  I   th    I     ;. '■:.    B&Rgte    slsrk, 
-ho  saade   thy   original  entry  In  the   Ktaota  book  Beed   end 
in  the  ocvrt  room,  galled   &a   •yallow  be o>.*,   feea   bl« 
through  the.  entry  in  S&a  lam  reaerd  arlfesra1   book  kept   in  Ibt 
office  bees    stated  on  th,»   re  pseat  o^-   fhe   elerk  of   attorney 

for  the  da f  andante  alt&eixt     ny   .-vthority  cf  any  klru,   and 
eit&ettt  cny  oraor  ©I  ee%rt«        The  ar!    ;  ctry  ta    '  inute 

book,    r  ]l3'i   t&e    "yeUov?  hook,"   and    *hs       -:         -1  entry  as 
ansttlated  in  Hie  lam  record     ritera*  book,  ©ailed   fcna  * 
Book,*  tftgetSttf  *ith  th_  -.  ad   afees 

record    !  :],        W  befert    Uw    'rl^l   jv' -o   on   tha  Motion 

to  eorreet    I  .  oord   so  &a   too  stake   it  *    itb,    :.nd 

-hiin   *be  nyno,  £TO   t-uno  ori,r  in  qpaeeties.  .In 

ovr  oj-ir-JLon,    the- re    sere    an  r1  before   tn<      :rurt 

to  earra&t  thfi   eourt   Is  :  12£iiEi^i  or',:-r    -rend- 

inc  the   reonrd.        ?tsl    ea«e«   h       nr-:T  y  a 

final    jvi  -^-j)t   *J   to  cither  of    t!»         f   ...      at    ^    •  ■*.  *.  till 

pending  before  the  oowt%§    yad  the   seosrt  bad   felJ   po  ;;r 

■   crity  to  eorreet   'he   record     ad   sake   it  apeak  the   t       I  . 
(Knefel  ?.   The  People,     137  111.   312;     Tfei   People   v.    Killer, 

I    .     ■;;     Kerr i  Meld,  v.  7.  C.   P.  &  0.  Co.,  3  5?  t:i.    Ipp,   l). 
Tr:  Itlea   sited     .-     pfsilX&ats  i  re     13   a  en     ■-    /  - 

siesta  '-5r-?  ettenpted  to  be  a&de  after   fits  I  jv  *  ^snt  sad 
after  the   Jutd  safest  to  a •   h.  I  -    .  ,  ?  not 

in  point.       The  order  eorreeti&g  the  reoord  «ss  properly 

It  fellewa  free  sdaat   m  baas  ■•-■-■  ■  •-    aad  -    I      ■ 
ooisrt    ii  .5   not  an'  In    refe    U   -    ' -~:  %il\i.8M 

Lotts.      fits  ceeerfij    i     i     '^itsuj   3hn  .  tl  ■  twui 

pondir  ;  :r.  ;*    '*'■";  '  -^^a 

to   hiK   ar?ot;re. 
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'     ttsA  as  basis  in    .  r i   Pa  sctioa 

.       ••■  St*  t)      !"     .    ■  I  ■  •     :  v:  '  I  :  B  ..    II 

rb:  Kioss  of  the  asel   ratios    mi   -■  .   >•  roof .  "rut 

cotavt      -  •  ..-   tc     ;he*t   ik  ■-."      as  *Ii  -enily  •   as  uifc» 

I  .      ■    .-  .?f.s  both  aoily  by   <  r^inj  it 

over     tt$  -*  -»    i  r«       '"   -      B     .■•  oov&t 

l    •    ■         r   r-ivsn  by    \    fete,        T    :    third  that 

Lied   to    ■•:  is   ;1    i»1  at  *       " 

t  a  soveaemt  asd  of   the       .    -    .       Thi  see   is    i 

on  two  (prossda*    (l)    that  no  proof  ws  ''    WB  i  Ing 

the  Method  of  noYlsg  the   loll?     e  Lee  i 

ox  saa  ;.:  :ligexttf  an^    :'    j    the  plaistj    t  Li«    N    H       ho^r 

ihs    rough   oosdltiOS  -"    ai    JW 

in??   the   :-:••'!. oa   ,.;n  erous  -n.  SSe&fO     rlthost  I     ...         Llegsd    tba 
ition  of  the    street   Is  each  oow„t.       }'n  our  opinion, 
neither  of  thsea      resads  Is  valid.       The  a 

niuR     :"  in?;  by   the   Jtary    fch&t    the  •  ■>;  t- 

e4  ••-.••   easafs  aad  sa  iigestj     as£  «a  eate  '•■       b 

tarsal   sonata  s?t$aiise  of  eMtioa  s  itrast 

wae  ible.        Direct  , 

*eat#£  by  a$oeil&&1  ry,  i         1  &tho4 

safe  xad  ne  digest    «ml#  hive        i 

»9l&ea  of  the  4ury,  asd,    !  ,  t#at«        (I^£^£ 

v.    0.   &  A.   3y.    Co.,   832  Til.    589;      B©ffR&»  v.    roasttl   Brewing 
Co.,    357   U.    2^-b;      E  -.    tsasax  5   So, ,    ^":    U«    !»)• 

&P08   G    CSTiS*    of  tin     tVl    .  ros,    :  S    1.  ■'  •  the 

Li    Los  li   *    it    .<    porta  the   -r:.r.nn.  is 

ties  isighsj  a  ton  aad  a  half .  /  on 

ite  ?*iftes     .    ..-..,   11  ralsiul  las  Laehee  fro*  She   ground 

tie     04      li  54   laohee  fro*  (he     ?.  rf  r~ 

iiy  un  -tablii.       Then  the   iollj   rollers   sere   L*iart  on  the   ground, 
the  sssa  goals  h*   ?:cvad   Ion,  3    iafl      iti  *St    iistarhlsg   Lte 
.>5ntat  of  gzaTltj*      But,  It  It  e«»t  feat  while  the  '• 
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was  resting  aa  i%a  n-rrc^    flUuiga    it  ba  rn  ■    fa   to    mt 

one    at  le  of   the  dolly  "  -  ■' \  ■      !  .tv,r"b   *he  elesvatei  osr;ter 

of  gravity.        ?«t,    the    :oliy  said   feeaa    -rvl -i   a&t   Bt    'orse^j 

vlcM    fitfe    ft   iraafeas    ^tlicvt   lifting  one   aide  of   ths   -lolly 
in  forols-*  fca*  aroaaar  linear  it.        Tikis  ■  , 

$aat   a! • -.- 1    tafta  -  nt   Lotte   eager*      ~  rniag 

tc  plalatlff  who  did  not  aaax  tfee  or^sr,  or  h&r©   aa§i 
of    it.        At  ta*   time  Lotte  ee3    at  Id    tea   =-.-.=  thoa,    : 
taa  aoa&itieaa  existing  sad  the    - eager  sttesdaat  i 

-re  seeitiesfl  of  taa  -?n  laaladiftg  taa  plaintiff. 
In  aaedieae*   to   ta*   iaara  of  ai  Mire,    "tea  baaa  a»t«4   .  viokly 
tew&re'  tat  north   sad   teaard   *re  *aat?*(    skea  I  r%  .  t 

his  erai&ar  gggf*?    '  ellf    Pra«*     a        Ifted  v; 

*  little    to  try  it   error,        ?h«    iv*ry    v  ■      nted  hv    In?    3vi». 

saae*   ir    Fia    h       •      I  tt  J  hod  of  saving  the   dolly 

•  :i       tad  r^-li  ^r-t :      thai   fcha  order  ^^en  ay  T 
eg      I  eatly  r?v«?n;     taat   Lotta  repreaei&ed  G*arge  W«   Ja&a* 
son,   Iroorr orated;      &ad   that   +-vx  sot  hat  r  er 

el   ?fc«  or;isf"  sad  aaa  aat  *-;?ned  ay  !•-**.,  »a@  facta 

farmed  goad  gsraaad  f'or  reeovary  la  the   s    s*  tailesa  plaintiff 
eaad    -hf-  rial;  of  the  tajerjp     hiefe  ;:->   r#eei*f    . 

A-    te   fefeia     •     atioa  I "■'or.  o-p  r  *..••.•■:,    on«   -ria- 

sipla  in  ?».  *-   -:  -■   &eB»laje  r  ■*   J    ra   fee*  agar 

*o    nfciofe  ho    la    M;bj--'       ,         fl     Lla*  v,    K  "* lyw*t!ri»  on  S,    ?o. , 
144   HI.   Apr.    '    ~>x.       Anc*-;  ..•••-'■. 

a  rtaka     riaiag  r~~-  ta*         »•■-.-*.,  :v-    •j.-fsno^,       (ITXefaki 
t  "•,  B,   S,   ea»i   '":"  fii,    L4S),       "latSalf    Stea  af  m    M 
in  otaara  La  nal        -  -v       -^    -  •  _       -  .^ 

•  .    :  Hon  af  3  an  ^hv-1     w  ry  rerac  ■»     '-   " 

fa««  '  ',■  y  1,931  or  i^;-'0--rri  af  soatraot*, 

■   Bf*j  Sy.   ft*,   r,   feimlaore,    i       f   ".  i}»       Pi  Latiff 
■    aal  nsarti  *?-?■.?  ■■'    -  ; ' .    '  a>» 

or  taa  aataadi  ty  laar.  -v  by  taa  previous  aoadaat  vr  taa 


• 
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the   qw&Gtl&a  ■>"  sf  T%«k  hf  p3U*lRttff  i 

'■-,•:    ■  ■•    •   ■-   |«*7,     a     »e   find  as     o%*d   .      I  ;.■   onos 

ro:   a  oo&oltuiietl   H'faraat    "roi>;  th    t    pe&e&ftd   by    :hs    jrr/. 

Srvur   |  "  OS  i     "  ■       tion 

r&s&m9%9&  by  t&e   .  .'•  ilatiff  to  the  aff«oi  I    r*    !    i        .-tar 

•  ntf  of  nu  &i@e»s*j   ■    ■•  .     -    ■  y  to 

orva&t     a  irgury  '■■■■  i&mrsmA9 

it    ifl    iavt"r!,.I,     00     f&$     MB    HM    SOinrast*!    r  I  "M    tCI    r-'        It 

is  :  neel,    If  Hub  m   li^snst  ^r  @   -reii-.  -»    in    at,   i      >ny, 

oofnblaftci  »itli    *.\..    r<  ■    U    o&o«   e"  &*,    if   eufif,    te    pre~ 

.    s  or  prox-iK'- tely  oontritH  I      :.  -       *  ••   at1  »       The 

ii\.-t  motion  is  -<n  '  ■  l@6  ©f  law,  fetst*   it  :u  not 

properly  sii&£g@t  %o   Eh£    n  '  pellaait. 

Tt  in  not   s®3  jr>ry»       th&x*   U  only  ono 

.injury  iiv^?  ?ea   ts  I  '     .  '  wad  the 

iiffftstittl  si»«a0«  of  fc&i   l&stT&stj  i 

Ir.lnr-y,    f$y   it   dcmidl  'not  be    In+ar-'r,  L  '  «« 

ir.-tn?etiofi  *&»  a$t  srroivi^v   , 
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.     '  t*GH 

d  ..:  OPINION  0-  1     ..   COURT. 

Appellee  recovered  a  judgment  for  $7#609  in  the  Circuit 
Court  in  an  action  brought  to  recover  damages  for  per  nonal  in- 
juries sustained  by  him  on  lay  11,  19  lk,,  when,  in  endeavoring  to 
cross  Washington  boulevard  at  the  intersection  of  4l»t  avenue,  he 
was  struck  by  appellant's  automobile.   The  gist  of  the  charge 
contained  in  the  declaration,  is  the  negligent  driving  of  the 
automobile  at  a  hi^h  rate  of  speed.   Appellant  contends  that  the 
evidence  fails  to  sustain  this  charge,  and  aiso  insists  that  the 
evidenoe  "conclusively  establishes"  contributory  negligence  on 
the  part  of  appellee. 

The  evidence  showsi  without  oontradlstion,  that  the 
accident  happened  about  eight  o'clock  in  the  evening;  that  at 
that  time  it  mm  dark,  was  raining  hard,  and  there  was  a  high 
wind;   that  the  pavement  on  Yashin -ton  boulevard  is  an  asphalt 
pavement  50  feet  in  width;   that  just  before  the  accident,  appellee 
was  walking  north  on  the  v»est  sidewalk  of  4l8t  avenuo,  with  an 
umbrella  over  his  head;   that  as  he  reached  the  end  of  the  side- 
walk at  the  curbstone  on  the  south  aide  of  tho  boulevard  pavement, 

ha  hesitated  a  moment,  raised  his  umbrella,  looked  to  both  direc- 
tions, "saw  nothing,"  and  then  started  across  at  a  "trot,"  or 
fast  aalk,  holding  his  umbrella  do/m  over  hit  hfi*d  and  shoulders; 
that  at  that  moment,  appellant's  autosooile,  with  two  headlights 

and  two  oil  lamps  burning,  cam©  along  the  boulevard  from  the  west 
at  a  rate  of  speed  estimated  by  appellant's  «?itn93sea  at  IJro;a  38 
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to  86  miles  an   hour,  and  by  appellee* a  witnesses  at  from  18 
to  |8  miles  an  hour;   that  aa  th«  automobile  approached  the 
intersection,  the  chauffeur  saw  appellee  walking  across,  called 
out:  "Hey,  there j"  turned  the  front  wheals  to  the  north,  and 

applied  the   etnergercy  brakes.   The  sudden  locking  of  the  roar 
wheels  caused  the  automobile  to  "skid"  around  toward  the  south, 
and  it  "skidded"  across  the  street  interaaotion,  turning  complete- 
ly around,  and  finally  came  to  a  atop,  facing  southeast,  at  or 
near  the  curbstone  at  the  northeast  corner*  Aa  it  whirled  around, 
the  right  fender  hit  appellee,  throwing  him  to  the  pavement,  lie 
fell  on  hla  back,  face  upward,  and  aa  the.  feeder  paused  over  him, 
he  took  hold  of  It  with  both  hands  and  held  on  until  the  automo- 
bile cane  to  a  atop.   then  he  Ml  pulled  from  under  the  •machine, 
hio  back  was  broken.  The  evidence  shows,  without  contradiction, 

that, this  distance  from  the  aouth  curbstone  to  the  point  where 
appellee  was  struck  by  the  automobile,  «as  approximately  88  feet, 
and  we  think  it  la  clear,  from  the  evidence,  that  while  appellee 
was  crossing  this  space  at  a  fast  walk  or  trot,  the  automobile 
traveled  at  least  100  feet,  if  not  twloa  or  three  tines  that  far. 
This  fact,  supported  as  it  ia  by  the  extraordinary  action  of  the 
automobile  aftsr  tho  brakes  were  applied,  tends  strongly  to  support 
the  plaintiff *s  theory  that  just  before  the  accident,  the  automo- 
bile was  traveling  at  a  rate  of  speed  exceeding  15  miles  an  hour. 
The  evidence  further  shows  that  the  place  of  tho  accident  is  a 
residence  district  in  Chicago,  section  10  of  the  otor  vehicle 

Act  of  1911,  provides  thati  •«  »  «■  if  the  rate  of  speed  of  any 
motor  vehicle  or  tootor  bicycle  operated  on  any  public  highway  in 
this  Jtate  shore  the  same  passes  through  tho  residence  portions 
of  any  incorporated  city,  town,  or  village  exceeds  fifteen  (18J 
miles  an  hour  •  *  *  such  rates  of  speed  shall  be  prima  facie 
evidence  that  the  person  operating  such  motor  ve?:isle  or  motor 
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bicycle  is  running  at  a  rate  of  speed  greater  than  is  reasonable 
and  proper  having  regard  to  the  traffic  and  use  of  the  way  or  so 
as  to  endanger  the  life  or  limb  or  injure  the  property  of  any  per- 
son." 

Section  17  of  3bhe  sane  Act  provides  that:   "*  *  #  in  any 
action  brought  to  recover  any  damages  for  injury  either  to  person 
or  property  caused  by  running  any  motor  vehicle  or  motor  bicycle 
at  a  rate  of  3peed  greater  than  is  reasonable  and  proper  having 
regard  for  the  traffic  and  the  use  of  the  way,  or  so  as  to  endanger 
the  life  or  limb  or  injure  the  property  of  any  person,  the  plain- 
tiff or  plaintiffs  shall  be  deem9d  to  have  BS58  made  out  a  prima 
facie  cas9  by  showing  the  fact  of  such  injury  and  that  the  person 
or  persons  driving  such  motor  vehicle  or  motor  bicycle  wa3  at  the 
time  of  such  injury  running  the  same  at  a  speed  greater  than  was 
reasonable  and  proper  having  regard  for  the  traffic  and  the  ua9  of 
the  way  or  so  as  to  endanger  the  life  or  limb  cr  injure  the  prop- 
erty of  any  person." 

Under  these  two  sections,  proof  that  appellee  was  injured 
by  appellant's  automobile  on  a  public  highway  in  a  residence  por- 
tion of  the  city,  and  that  at  the  time  and  place  of  such  injury, 
the  automobile  was  being  operated  at  a  rate  of  speed  in  excess  of 
15  miles  an  hour,  made  cut  a  prima  facie  case  of  negligence  on 
the  part  of  appellant.   We  have  been  unable  to  find  any  evidence  in 
the  record  which,  in  our  opinion,  overcomes  this  prima  facie  case. 

As  to  the  question  of  contributory  negligence,  appellant's 
counsel  contend  with  much  earnestness  and  force,  that  the  mere  state- 
ment of  appellee  tb  the  effect  that  just  before  he  started  across 
the  boulevard,  he  looked  in  both  directions  and  did  not  see  the 

approaching  automobile,  is  not  to  be  corsidered  as  tending  to  prove 
that  he  was  in  the  exercise  of  due  care  for  his  own  safety,  in  view 
of  the  incontroverted  fact  that  the  automobile  had  two  headlights 
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buming  brightly:   that  the  pais  that  on©  who  looks  is  presumed 
to  have  seen  whatever  is  In  the  rang*  of  his  vision  applies*  and 
that  appellee  must  therefor©  be  char/red  with  the  saws  consequences 
as  if  he  had  seen  the  light!  of  th*  automobile,  and  ignored  thern. 
This  argument  assumes  that  there  was  nothing  to  prevent  his  from 
seeing  clearly,  or  nothing  to  excuse  hira  from  saving  what  wag  ap- 
parently within  hi  a  view.  7ft<$   assumption  is  not  warranted  by  the 
evidence*  Appellant's  counsel  admit  that  the  evidence  shews  that 
"the  night  was  tempestuous?   it  was  raining  heavily  and  the  wind 
was  blowing  a.gale."  The  evidence  also  shows  that  the  boulevard 
was  lined  by  electric  street  lamps  and  trees.  9hona  therefore,  ap- 
pellee looked  up  the  street,  he  looked  through  a  blinding  rain- 
otorm,  and  if  the  automobile  *a*  going  as  fast  as  appellee's?  wit- 
nesses claim  -  and  it  was  oertalnly  going  very  fast  -  it  was  then 
at  such  a  distance  from  appellee  as  not  to  be  easily  distinguished, 
in  the  pouring  rain,  from  other  lights  along  the  street.   The  fail- 
ure ,oV   appellee  to  see  the  approaching  automobile,  under  such  cir- 
cumstances, is  neither  surprising  nor  improbable.   The  question 
was  one  of  fact  for  the  jury,  and  after  due  examination  and  con- 
sideration of  the  evidence,  we  think  the  verdict  of  the  Jury  upon 
that  question  is  not  manifestly  against  the  weight  of  the  evidence. 
in  no  event  can  appellee's  failure  to  see  the  automobile  or  avon 
his  failure  to  look  at  all,  if  such  were  the  fact,  be  held  to  be 
contributory  negligence  as  s  natter  of  law,  under  the  circumstances 
shown  in  this  case.  "It  has  long  been  the  settled  rule  in  this 
jurisdiction,  that  It  cannot  be  said,  as  a  matter  of  law,  that  a 
person  ia  in  fault  in  failing  to  look  and  listen  if  misled  without 
his  fault,  or  where  the  surroundings  may  excuse  »»eh  failure." 
(  'eldonreieh  v.  rsremner,  S6Q  111.  439,  451.) 

Those  being  the  only  questions  raised  by  appellant's  coun- 
sel, the  Judgment  of  the  Circuit  v;ourt  will  be  affirmed. 
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MR.  |»g«aiDXJia  JUL  ?I  CIS  PITCH 

DKLXVJBUBri  ■'■'■  ■  i:'.-   51  TUB  COURT. 

Appelle-j  recovered  a  Judgsnont  against  appellant  In 
the  circuit  Court  in  a  perconal  injury  action.   At  the  tise  of 
the  injury,  appolloe  faa  employed  by  appellant  in  the  latter'a 
structural  iron  aorkft*  Tlio  evidence  on  behalf  of  appellee  tends 
to  prove  that  ftiat  bofore  the  accident,  he  woa  called  from  his 
work-bench  by  the  foreman,  to  assist  in  riveting  a  heavy  angle 
Iron,  one  end  of  ahioh  rented  upon  a  riveting  iron,  or  "dolly- 
bur,"  about  three  foot  high,  and  the  other  end  of  'which  was  hold 
up  by  another  workman:   that  appellee "used  a  sledge  hammer  with 
which  to  ;io  ths  riveting;   that  after  he  had  hit  the  rivet  one© 
or  twics,  the  handle  of  the  hammer  broke;   that  thereupon  the  fore- 
man ordered  hits  to  go  under  tho  angle-iron,  to  get  another  hamper 
lying  about  six  f&et  away;   and  that  while  he  eaa  attempting  to 
oomply  with  this  order,  and  wv?  under  the  a%tgle~ironi  it  turned 
ovsr  and  fell  upon  hia  left  leg,  breaking  both  bones  above  the  ankle. 
The  foreman  flatly  denied  that  he  gave  any  such  order  to  appellee, 
and  testified  that  appellee  crawled  under  the  angle-iron  without  any 
order  or  direction  to  do  ao,  and  himself  canned  the  accident  by  strik* 
in:  agalnat  the  angle-iron  with  hia  back  while  crawling  under  it. 

The  only  error  assigned,  that  we  o<in  consider,  la  whether 
the  verdict  la  supported  by  a  preponderance  of  the  evidence.  After 
due  examination  of  the  evidence  in  the  record,  in  the  light  of  the 
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argunwRtl  praaantad*  we  are  unable  to  say  that  the  verdict  of 
llM  Jury  la  a^itiat  the  weight  of  the  evidence.   Vppeilant's 
coun$»3l  imia't  thens  i<s  no  evidence  to  the  affaot  that  the  foreman 
directed  appellee  to  $0  under  the  angle-iron,  rather  than  around  it, 
to  get  Um  haremer;  but  *•  find  in  the  record  the  positive  state- 
ment of  appellee  to  that  effect,  and  his  statement  ia  corroborated, 
to  some  extent,  at  least,  by  the  aortaail  aha  *aa  holding  one  end  of 
the  angle-iron  at  the  time  It  fell.   There  if  also  evi^erce  that 
there  a-as  reason  for  haste  because  the  rivet  we-.s  hot  awl  it  was  / 
necessary  to  use  the  haaimer  before  the  rivet  had  tine  to  cool.  ' 
5o  coaplaint  is  made  of  any  ruling  of  the  aourt  aa  to  the  admission 
or  exoluaion  of  evidence. 

;ne  of  thD  instructors  is  objected  to.   It  purports  to 
state  in  cibetraot  fom,  what  riatra  ar?^  aeavned,  and  what  ar©  not 
aaaunad,  *;y  an  employee.  Vhila  aa  do  not  apprava  tha  forn  of  this 
instruction  and  doubt  ita  application  to  the  facts  of  thin  onae,  we 
do  not  see  how  it  souid  have  mi3led  the  jury,   'oroover,  \m   have 
been  unablo  to  find  ar.y  statenant  In  the  hill  of  exceptions  that 
this  instruction  ama  objected  to,  or  that  any  exception  to  the  action 
of  tho  court  in  giving  it,  was  preserved,  in  tha  trial  court. 

rinding  no  reversible  error  in  the  record,  the  Judgment 
of  the  Circuit  v!ourt  will  be  affirmed. 

AFFIRMED. 
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that  an  oxoaption  ama  auiy  pr&»<*rv&d  to  "instruction  B*«   ?.* 

M  dStfnot  overlook  that  fact.      Wo  nctioad   it  particularly.      B®% 

no  objection  aaa  aada  bf  oeunaui  in  thair  brief o  that    sw  M  have 

any  poaaifeXa  application  to  that  instruction*     tha  only  objection 

urr.ad   in   fcb«  brlefa  to  any  Instruction  *s»3   that  "  !.- a'.;-o  =-,  b-v    "o. 
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anaa  or  tha  taaatar  growing  out  a  '  aaaie  faiXtsra  on  bis  part  to 

parfons  fcla  Xag*l  ij*y  teaarda  hia  servant,"  Ird  inatrtaa- 
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and  tha  opinion  filed  proaaa&a  upon  the  tbocry  that   Ilia    fourth  in- 

atruotiod  aaa  totandad,     Xf  tha  ehjaatlon  thus  made  aaa  :*»d 

to  rofor  to  tha  third  Inatruatlon*  it  aaa  nattlfaatXy  grotm&Xaaa* 

allaajajd  ©rror  in   that   instruction.  ahXah  is  R0*  poirb  In 

lha  petition  for  a  raXMNKPiag  v&a  Beats'  boforo  a&llad   fa    OOT     ttsn- 

tion  nor  dORaXdared  by  ua.      SttOh  an  object  !cr.    !  Ba   ^:? 

for  tho  firat   tiSM  in  ■  petition  for  a  rehearing,      .'he  petition 

for  a  rohoaring  »ill  bo  dori©d, 

.  EARXHO   U      l    .■■. 
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UP  R3  TICS  PITCH 

d/liv  .  mn  coupr. 

This  appeal  1b  prosecuted  fpo-a  a  decree  cf  the  .  uperlor 
Jourt,  In  *hl0hj  aft?r  tso   general  deniurrere  to  appellee  *;*  bill 
had  been  overruled  and  thy  defendants  had  elected  to  stand  by 
their  derurrera,  the  bill  vaa  tafcen  as  ccnfeea^d,  and  the  defend- 
ants were  ordered  to  pay  to  appellee,  within  ten  days,  the  sua 
•f  ft»706j  or  If  not  paid  within  that  ti*»e,  to  asalgn  an  1  aurren&sr 
to  appellee,  aa  security  for  the  payment  thereof,  certain  notes 
in  their  possession,  and,  in  the  Manila*,  Htat  tney  be  enjoined 
froa  transferrin;?  the  notes,   V 

In  .lubatanoo,  ths  bill  charges  that  appellee,       the 
owner  cf  certain  real  estate  In  Qeefe  County,  employed  appellant 
faldiaOi  who  *aa  a  real  estate  broker,  to  find  a  buy»r  for  h®r 
property  for  the  bast  obtainable  price?   that  Bal  Lino  found  a  pur- 
chaser named  Laporte,  »ho  agreed  tc  pay  $88*900  for  the  property? 
that  Instead  of  reporting  that  faot  to  appellee,  Saldino,  in  vio- 
lation of  hid  duty  aa  appellee's  agent,  and  in  order  to  derive  a 
secret  profit  fross  the  sale  of  hi»r   property,  entered  into  a  fraudu- 
lent arrangement  with  the  appellant  Tortoriello,  by  wttioh  the 
latter.  In  consideration  of  $800  to  ba  paid  fcira.  by   Saldino,  agreed 

to  become  the  ostensible  purchaser  of  the  property  at  tfea  pretended 
price  of  Biiii,cSoa,  and  then  to  convey  tho  sane  to  Laporte  for 
*2S,200;   that  in  pursuance  of  auch  arrangement  Saldino  falsely 
ana  fraudulently  represented  to  appellee  that  iortoriello  was  the 


real  purchaser,  and  that  |8£SfftQQ  was  the  highest  price  obtain- 
able for  the  property?  that  relying  up?n  the  repreaentations 
of  Saldino,  appellee  conveyed  the  property  to  "ortorlelle,  *ho 
paid  her,  ostensibly  on  his  own  behalf,  but  in  reality  on  be- 
half of  Saldino,  the  mm  of  |®#8O0  in  oaah,  |80Q  to  Saldino  for 
commissions,  ana  £&ve  his  notee  secured  by  trust  dead  on  the  prop- 
erty for  the  remaining  £18,500  of  tho  fictitious  purchase  price 
of  |ft8»3d0|   that  a  day  or  two  later,  fortoriellc  oorcpletad  the 
fraudulent  transaction  by  conveying  the  property  to  Lapcrte  and 
hia  alfe  for  the  roal  consideration  of  ~",,i '%  tt&oroby  obtaining 
a  sooret  profit  Of  ;^?oc  in  oaah  and  rotes,  which,  la  equity  and 
good  consoier.ee,  belongs  to  appellee.       ^ 

raced  to  a  paragraph,  the  bill  Shows  that  -Saldino,  senile 
acting  M  appellee's  agent,  too':  advunta^e  of  Bis  position  of 
trust  to  secure  to  himself  a  secret  and  unlawful  profit,  sad  that 
i'crtcriello  knowingly  participated  in  tho  fraud  and  received  part 
of  tho  proceeds,   ;he  only  real  question  raia*  .-urrers 

shothST  the  r$m&<ly   of  appellee  upon  the  admitted  facts,  Is  at 
law  or  in  equity. 

Appoila'- 1  Tortorlello  first  contends  that  *netw!  thetand- 
lag  the  suspicions  of     ary  a4  Oarvy,  ha  tmi  fcfcs  ;atual  purchaser 
of  the  property  In  question.*  The  bill,  however,  ©hai        con- 
trary to  b©  tho  fact,  sad  the  SoatarroT  i  to  be 

fcfttO, 

lie  next  contends  that  he  ( rortoriello)  ooeupied  no  fidu- 
ciary relation  towards  appellee.   This  ma/  b<>   true,  but  h«  is 
nevertheless  accountable  la  equity  for  property  sill  oft  he  received 
as  the  result  of  actively  and  knowingly  satiating  tho  agsnt,   al- 
dino,  to  defraud  his  principal.   (v>chool  Trustees  v.  ::lr^i.r;,  38 
111.  ?»♦) 


LUtf 

■ 
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ioibh  appellant*  contend  that  acuity  has  no   jurisdiction 
baaa&aa   tharti  la  no  iiJ.l05at.iot5  in   th'j  bill   that  either  is  in- 
solvent or  financially  irra3ponsr©l«»     3uo&  ass  uIlag,.-i.ion  1« 
unnoodi3isar/  atMMPt  a  violation  of  a  trust  Mad  fraud  are  sharged, 
ana  an  a-ccountln^  and  injunction  uro  Bought.      all   tbaas  ara  reocg- 
nizod  oufejsota   of  sqvity   Juris  *ictiun« 

Appallaritu  finally  contend  that  by   bba  dacsrae,    they  havo 
$>asn  daprivad  or  fchair  ooaatltuticmal  right  of  %ri  -i  by  jury.     -'© 
have  already  held   that  a  oourt  of  equity  has  jurisdiction,   snd  a 
party  is  no*  ^ntltlad,  as  a  saattar  of  right,  to  a  Jury  trial   In 
ohar  o«sr  y . 

tor  th*  f"aas$ns  atata.*,    ths  daaraa  or  tfeti    SttfWriQP    jourt 
■ill   bo  affir^^d. 

. 
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Appellant.         ) 

l.A.  4  68 

ihia  X&  m  appeal  frora  a  decree  for  separate  nainto- 
nanoe.      £h*  contei-'tiona  of  the  appellant  my  be  briefly  stated 
aa  follows:     rirat,   the  court  erred  ta  refusing  appellant's  peti- 
tion for  a  change  of  vormet      second,   the  evidence  falls  to  oupport 
the  flndin.ro  of  the  trial  court  to  the  effect  that  on  or  about 
Decv.-nher  9*    1   12,   appellant  wiifuily  and  without  a~>y  reasonable 
oauae  deserted  and  abandoned  appellee,   and  refuaed  to  live  ffittl 
her,   ani   that  aver  since  that  tiwe  ahe  baa  been,   and  1«  now,   liv- 
ing MfNNNfct  apart  fror  h#r  husband, without  Ymr  fault:     third, 
that  the  allowance  for  alimony  ia  excessive, 

.drat,       he  petition  for  a  change  of  venue  ie  copied 
into  the  rooord  by  the  el$rv,   and  ia  not  embodied  in,   or  Mfci*  a 
part  of,   the  certificate  of  evidence  alined  by  the  trial   jud^e. 
For  thie  reason,   it  la  urged  tb*t  the  ruling  of  the  trial  aourt 
in  denying  the  change  of  venue  !«  not  properly  before  us, 

in  Heaoocjs;  v.   ■■■peraer,    10S   111*   849g    it  W*i  eaid: 

"in  actions  at  %mm   the  general  rule  that  a  peti- 
tion for  ohan^e  of  vonue  do  3*  r.ot  becona  a  part  of  UK  record 
ynltM  M4*  eo  by  bill  of  exceptions,   |«  not  questioned  or 
denied,   but  it  ie  ur~ed  that  the  general  rule  rm  no  ■pf&ifta- 
tion  to  chaneery  cases,      ft  «W  to  perceive  any  *ocd 

reason   why  a  petition   fc r    I  change  of  vo&tte   should  wKHM 
a  part  of  the  record  in  t  chancery  can*,   in  the   a&MBHM  of  a 
certificate  of  evidence,    0tiflG   it  dee  a  not   in  an  action  at 
la*.     •*  *  »     A  petition   for  e  change  of  venue  ia  a  rasre  motion 
made  in  the  ca -v,    and,    litre  oth<-r  sotiona,    it   &MM  not  blOOMt 
a  part  or  Use  record  unless  preteerted  by  certificate,  properly 
■lgned  by  the  preaidJ  s." 


••OftMl 
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in  the  later  case  of  Plahorty  v.   ;J^9jrfl^ck,    123   ill. 
',    It  ff&a  aaid   (f>,3&S)t 

"All  oral  motions  in  a  chancery  oauce  should  be, 

and  are  aupposoa  to  be,  note'!  upon  the  clerk.  *s  docket  and 
a  minute  thereof  ra&de  by  the  Jud^o  nimoelf,  and,  the  notions, 
together  with  the  orders  road©  thereon,  shoiild  foe  duly  en- 
tered of  record  by  the  clerk  In  making  up  bin  ordora  In  the 
caso*  Bf  this*  me  ana  they  become  a  miter  of  record,  with- 
out the  aid  of  a  judge* a  certificate  or  bill  of  exception a, 
&a  le  required  in  a  QMS  at  law.   So  <*here  a  esatlon  la  re- 
duced to  writing  and  filed  in  the  causae,  it  la  then  as  smiah 
a  part  of  the  record  as  anything  else  in  it,  and  the  setting 
It  forth,  therefore,  in  auoh  a  certificate,  would  add  nothing 
to  Its*  force  or  validity.   Indeed,  the  certificate  of  a  Judge 
aa  to  what  the  motions  and  orders  .vere  in  a  chancery  case,  is 
ju^it  as  inoperative  and  as  ssuch  out  of  place  mi  a  etater.ent 
in  a  bill  of  except  ion  a  of  the  pleading  and  the  rulings  of 
the  court  in  respect  to  then?  sould  be  in  an  action  at  law,* 

In  fyagflO  v,  never,  195  ill.  4£0,  it  waa  held  that  affi- 
davits copied  into  the  record  hy   the  olsrk,  and  which,  it  was 
claimed,  were  read  in  support  of  a  motion  to  aet  aside  the  decree, 
cannot  b«  considered  by  tho  reviewing  court  unless  made  part  of 
the  record  by  certificate  of  evidence, 

in  Smfflfr&gt  iiS^K.Z^&t   9°»  v«  Purka,  .iO*7  ill.  40,  the 
•upretae  court  hel-i  that  an  affidavit  filed  in  a  chancery  case, 
In  support  of  a  motion  for  continuance,  did  not  becoae  a  part  of 
the  record,  unices  made  so  by  a  certificate  of  evidence,  citing 
as  authority  for  so  holding,  the  caaec  of  Keaoook  v.  Hozsmer,  aupra^ 
and  upri%&   v«  ^jfjfjwJL  eupra. 

The  later  OftSSS  aeon  to  recognize  a  distinction  between 
a  action  and  an  affidavit  filed  in  a  chancery  oaa©.   I'hey  follow 
the  caae  of  rteaoopk  v.  Hoaxer,  iaigraA  to  th«  extent  that  they  place 
affidavits  in  the  category  of  evidence,  but  they  do  not  follow  that 
o&s©  in  holding  that  a  notion  to  not  part  of  the  record  in  a  chancery 
case  unless  ?nad©  »o  by  certificate  of  evidence.   ?h«  atatuto  re- 
quirea  a  petition  for  a  change  of  venvje  to  "be  verified  by  the  af- 
fidavit of  U&a  applicant,*  ?h®   petition  in  the  present  case  com- 
plies with  the  statute  in  this  reopsot.   C&O  petition,  therefore, 
partfckea  of  ths  nature  of  both  a  action  and  an  affidavit.  If  it  be 
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considered  purely  as  a  ssotion,  fcfeig  oa^s  of  rlaharty  v.  •'•oooraicfc, 
a'^pra»  would  seeae  to  support  the  view  that  acsn  It  m  filed  It 
became  a  part  of  the  record  without  any  certificate  of  evidence, 
ul  a  section  or  petition  for  a  change  of  vanuo,  if  not  a  worn  to, 
would  bo  s&rifotly  Ineffectual,  Hence  no  error  can  be  assigned 
upon  the  ruling  of  a. trial  court  regarding  auoh  •  petition,  ex- 
cept upon  the  assumption  that  the  court  treated  and  considered  the 
petition  aa  an  affidavit,  which,  In  fact, it  IflU  ^hrm   treated  and 
considered  ae  an  affidavit,  the  ruling  of  the  trial  court  ie  not 
saved  for  review,  unless  the  petit!  >n  la  wade  part  of  the  record 
by  a  certificate  of  evidence,  peacock  v.  >iroamer,  «V.P.ra,l  ^angei  v. 
;  layer,  supra ^  i>u-.^uo In  -ja t a r-  /  or  fee  0o»  v.  Parka,  sugra^  »;e  are 
not  unmindful  of  kite  fact  that  tha  generally  accepted  vi©w  asiong 
lawyers  hats  beor,  and  is,  that  all  rnotlona  and  affidavits  in  a 
chancery  case,  that  are  brought  to  the  attention  of  the  court  and 
filed  in  the  oau<$e,  beoeirM*  a  part  of  ttaft  record  without  any  bill  of 
exoaptiona  or  certificate  of  evidence;  but  the  caaes  laut  sited 
*9&m   to  hold  that  this   *£«a  la  «ron>»;,  §e  far,  at  laa-t,  %a   affidavits 
»re  concerned,   it  way,  however,  ba  added  that  in  this  oa;;,  the 
cert .1  float*?  of  evidence  ahoaa  that  the  evidenc-.  in  chief  of  ap- 
pellee's witnassea  waa  taken  at  a  dale  prior  to  kite  filing  of  the 
petition  for  a  change  of  venue;  V  at  la,  tile  petition  MM  presented 
to  the  court  after  t'e  trial  of  the  caae  had  been  coiwsancad.  It  ia 
true  that  it  appear©  that  this  evidence  wa.?-  heard  at  a  %£am   when 
appellant  and  his  counsel  j/ar©  not  preaant  in  court,  but  ther-s  ia  a 
state- ent  by  the  trial  f&tfg*  in  the  certificate  of  evidence,  that 
the  aasa  was  regularly  on  Ma  trial  call,   .h^rafore,  even  if  the 
petition  pay  be  considered  aa  properly  a  part  of  the  record,  it  ap- 
pears to  have  been  presented  too  lata,  an i  for  tblc  reaaon,  we  think 
the  court  did  not  err  in  deny  try"  it. 

.second.   The  bill  ©harmed  not  only  that  appellant  deserted 
appellee  sritbout  any  reaaonabla  cause,  but  also  llwfct  IM  WW  snjilty 


r*?j 


of  adultery  with  certain  pereona  noised  in  the  bill.   rhe  decree 

finds  that  the  dtMkPyM  of  adultery  Bara  not   sustained  by  the 

evidenoe,  and  are  wholly  untrue.*  f  Appellant   admitted  that  ha  had 

"left  homo"  on  /ooenb^r  9$    l*5!^,  and  the  evidence  tends  to  prove 

that  he  loft  arlth  the  intention  not  to  return.  Ho  testified  that 

he 
when  ho  *©nt  away,Ak©nt  his  key  and  told  bias  wif  that  he  "re- 

eerved  the  right  to  come  and  $a  &&   he  pleaded,  that  he  wanted  to 
©one  bacfe  ?noe  in  a  ^hile,  and  that  ho  would  bo  back  th©  following 
Sunday  for  Ma  linen.0   fa  think  this  statement,  ft*  wall  aa  hi« 
subsequent  conduct,  shoe -a  yory  clearly  his  intention  at  that  time 
to  live  scrcewheru  el»©  than  at  his  own  horee.  Ho  testified  further 
that  the  insaedlat©  cause  of  hie  leaving  homo  in  this  wmn&r   was 
that  hi 'j  wife  MM  continually  "naming"  hi-*,  by  accusing  him, 
without  cause,  of  lrappopor  relations  with  othar  women.  Appellee 
testified,  on  the  other  hand,  that  for  a  Ion--  tin©  b«for©  h© 
loft  hose,  fete  was  in  the  habit  of  reaaining  out  at  night  until  a 
late  hour,  and  eoraetlrsea  all  night:   that  tfeie  habit  hud  boon  the 
occasion  of  frequent  quarrels  between  the**:   that  on  two  occasions, 
aaore  than  five  years  prior  to  the  filing  of  the  bill,  ha  n;td   etrttdfc 
hor  during  euch  quarrel  at   that  these  offenses  had  boon  forgiven, 
but  that  the  offer.se  bm  repeated  - -no  night  about  two  *e*kfl  prior 
to  the  time  he  left  hosie.  Appellant  admitted  all  thia  except  tho 
laet  offence*  $v  denied  that  ho  struck  appellee  on  the  last  ooc&sion 
referred  to,  but  admitted,  on  croas-ox&rsination,  that  he  had  "pushed 
her  baclt  on  the  pillow,"  and  toll  her  to  "lie  down  and  go  to  sleep." 
It  would  serve  no  useful  purpose  to  recite  In  this  opinion,  ail 
the*  details  of  t&eee  family  quarrels,   Tray  ware  invariably  caused 
by  appellant' 3  habit©  &r\d   hie  wife's  suspicion's.   Reap  easpleifHM 
were  natural  enough,  under  the  oiroura^tarces.   ;ia  conduct  called 
for  explanations  and  not  for  Mli  of  violence,  Sitfc  the  witnesses 
before  him,  the  ohanoellor  lUM  found  that  appellant' a  fault,  and 


not  appellee^,  brought  about  tho  ad-iitted  separation*  and  wo 

aee  no  good  re^on  tc  dissent  from  that  conclusion.   Upon  the 
whole  record  we  conclude  tnat  the  decree  is  supported  by  tho 
preponderance  ol  the  evidence. 

Third,   rhe  court  decreed  that  appellant  should  contri- 
bute ,w0  a  week  toward  the  support  or  appellee  and  her  ainor  son, 
and  that  she  be  allowed  to  rem&la  in  possession  of  the  family 
homestead,  a  residence  worth  about  |9»030«   It  appears  froa  the 
evidence  that  appellant's  salary  is  |100  a  week  and  th.it  he  has 
other  sources  of  income?   that  while  the  parties  were  living 
together,  appellee  received  from   hiss  a  regular  allowance  of  $38 
a  week  for  household  expenses,  and  that  when  he  left  ho-ne,  he 
iaade  arrangements  to  pay  hi  a  wife  an  allowance  of  $3  a  week.   o 
think  he  has  no  Ju~>t  cause  of  complaint  as  to  the  anount  awarded 
by  the  decree. 

Ending  no  reversible  error  in  the  record v  tho  decree 
of  the  Circuit  -ourt  will  be  affirmed. 

kh    ... 
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ItoWlem,  191Sm  ^ 
Bfl  -  i  >w, 
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.   i&     .-..    .    , 

.vppelleea, 

v*. 

) 

:  TED  Sti  !    OP     ,      ) 

3,  a  corporation,  ) 

appellant.   ) 
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IE  PITCH 
DKLlVgRKD 

Appellees  aro  the  earner®  of  certain  praaissa  in  Chicago, 
In  *hich,  for  alx  years  prior  to  the  fail  of  IjIO,  they  had  con- 
ducted a  aaioon  buislrsLn*.    h&y   MT9  ouat^rnors  of  tho  arthcloraae 

oesing  graving  ;«  Baiting  Company.   flta  president  and  vlc-- 
preaident  of  that  company  at  t  .at  tirv.e  sore  fcl  o  president  and 
vice-president,  respectively,  of  tho  Jnit«d  States  rowing  o-npany. 
Qna  Philip  Koiaz  ms  ercploytd  by  the  former  oonpany  as  a  solicitor 
and  collector,  and  called  regularly  on  appallaaa  at  their  place  of 
business.   In  Saptastbarj  1  "10,  appellee,  Joseph  >chlehofer,  told 
Heiaa  that  he  .vould  like  to  go  out  of  the  saloon  busing-?.   !;eisz 
of  fare  -1  to  buy  his  licence,  but  .s-ohlehofar  replied  that  he  vould 
not  sell  tho  licence  unless  he  could  rent  the  aaioon  pro^iaee  at 
the  aa:  <s  ti'ne.   Ba  told  Ralaz  that  he  wanted  .^,,'V>n  for  the  license 
and  „<0  a  *^onth  rent  for  the  saloon  prewlees*  i.siuz   said  that  ha 
would  "talk  to  r.  ...eitz  about  it."  aeltz  ama  the  manager  of  the 
wartholornae  I  BOaalng  .-rawing  ft  Baiting  Ooipany,  and  alao  I 
charge  of  the  collection  of  rents  for  the  nitoi  Stataa  rowing 
dotapany.   /if tor  talking  the  natter  over  with  Salts*  ftalas  offered, 
on  behalf  of  the  Bartbeloam*  ft  Koeaing  Braving  8  Baiting  Oowpany 
to  pay  |1,500  for  the  licen- e  and  to  take  a  lease  of  the  saloon 
for  three  years  at  |8?«B0  per  month.   ihl?  offer  aaa  accepted  by 
appellees.   ihey  tson*,  to  the  office  of  Br,  Salts,  where  a  written 
agretJSiJent  am*  prepared  by  Jeitz  and  signed  by  app  llaes.   .his  agree- 


• 
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raent  1*  dated  ..eptenber  .;■'.-,    ruo,  and  recite*  that  for  the  oon- 
3lderatlon  of  ..-•")  paid  to  appellees  by  the  .artholorcae  ft  .  oesin.r; 

freving  h  '  hltlfig  Company,  and  the  further  payment  of  |l4S0  to  be 
pai '.  on  or  before  'oveaber  gf  L910*  appellees  a>?;ree  to  Assign  to 
oeitz  "trie  right  of  reiaoue  fron  and  aftsr  thie  date,  of  :ity  of 

hicago  oaloor  license  o,  4886,  issued  for  preadee*       eat 
8  Ith  street,  Ohloago*  cook  county,  Illinois,  for  the  period  anting 
October  21,  11-10."   rhen  folio**'  this  further  provision:   " 
in  consideration  of  the  ahaw  .*u»  of  i/ifty  dollars  {      ),  w© 
a^ree  tc  leaao  to  the  sail  ..roving  Company  our  building  known  as 
lo«  8312  ..'est  84th  .-street,  Ohieage,  cook  oounty,  Illinois,  for  a 
period  of  throe  year3  OOwaeneing  November  1,  1910,  and  ending 
J-ctober  11,    T  13,  at  a  rental  of  Thirty-sever:  Dollar!  and  fifty 
oenta  (£27.50)  p^r   ??or.th.   3*14  lease  to  be  in  the  form  used  by 
said  Brewing  'Company  and  to  contain  a  clause  giving  the  said  reef- 
ing cofBpany  the  option  for  a  further  terra  Kfter  the  expiration 
thereof,  of  t»o  years  at  the  Mm  rental."   csitz  testifl  si  that 
after  this  agreement  waB  signed,  he  verbally  told  the  L'nlted  states 

revjlng  company  ".vhat  the  wan  wanted;"   that  he  "think*"  it  was 
the  president  or  vice-president  ha  talked  to;   that  a  lease  was 
then  prepared  in  the  "regular  form  ueed  by  the  United  states  Cr  swing 
u— panyj|P  and  sent  by_  that  qonpany  to  hira  (celtz)  to  be  executed. 

he  leaae  thu*  prepared  la  dated  iiepte^bor  ;., ',  19 10,  namee  the  ap- 
pellets  as  lessor,  and  the  united  ,tatets  Braving  Company  as  loyaee, 
and  demises  the  pre^iaea  of  appellees  to  that  company  for  a  three 
year  tsrrs,  beginning  Ivoven?b<?r  1,  I8IO9  and  ending  October  51a  1-^13, 
at  a  Monthly  rental  of  ;:^.so.  holloaing  the  forrs&l  sords  of 
demise  in  the  leaae,  are  ten  numbered,  printed  paragraphs.   In  & 
single  line  at  the  end  of  the  fifth  paragraph  is  printed  the  follow- 
ing sentence t   "Said  leasee  has  the  right  to  cancel  this  lease  at 
any  time  by  giving  the  lessor  thirty  days'  notice  of  its  intention 
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so  to  do."   hi  a  sentence  has  no  relation  to  anything  ^lso  con- 

1 
twined  in  the  fifth  paragraph,  and  is  vary  Inoonapiauoua,   ?he 

leas©  la  printed  in  the  -nullah  language*   Appellees  are  g&he- 

miara  ana  taOfOt  rcri  relish.   SeitS  ton**  that  fchle  cancellation 

clauasAin  "the  fonr?  used  by  the  Braving  Zenjpany*1'   Appellate 

did  not  knoar  it.   ^elta  sent  the  leaa©  thus  prepared  to  Kelas. 

telling  him  to  have  it  executed  by  appellees. 

About  the  sasse  tir.e,  one  Sadnltser  called  upon  Salts, 

sal  A  tM  *&a  an  eld  friend  Of  appellees,  *md  had  heard  of  the 

proposed  sals,  and  threatened  to  "block  the  deal*  unless  he  <vaa 

paid  a  OOJMBlsslen  of  jflOO,   Salts*  &t  first,  demurred  to  this,  but 

finally  agreed  to  allow  Sadnltser  a  credit  of  5-100  upon  a  bill  he 

o«ed  the  Brewing  rjor/sany,  if  the  ee&ssny  secured  the  license. 

fhsrsupon  iieiaz  and  R&dhltser  went  together  to  appellees'  place  of 

business.   There  the  lease  was  produced  and  appellees  sere  asked 

to  aim  It.  Apnelleea  said  that  if  ftadnitser  said  the  leaae  was 

w 
all  right,  they  would  algfl  it.  Kadnitzer  told  them  it  was  all 

right,  o.r:d  they  sirred  it,  believing  it  warn   an  ordinary  lease  for 

/ 
a  ter ■■■   of  three  years.  Thereupon,  Hei  sz  turned  over  to  appellees 

two  shacks,  aggregating  •l-'O,  <?i;:ned:   *l!tia  "rartholonae  I  Roesing 
Brewing  ft  Halting  Go,  John  •'.  Ss&tSi  ngr.,n  took  possession  of 
appellees •  prsulesa  under  the  leaae  thus  obtained,  remained  in 
posaeatsion  for  six  raonths,  and  then  notified  appellees  that  it  ad 
elected  to  cancel  the  leawa  under  the  thirty-days  clause*   TMs 
was  the  first  knowledge  app-llees  had  of  that  clause,   hereupon, 
they  filed  their  bill  in  the  superior  Court,  setting  up  these  facts, 
in  substance,  and  praying  that  the  lease  be  referred  by  striking 
out  the  cancellation  clause*   After  a  hearing  before  the  chancellor, 
a  decree  MM  entered  in  accordance  with  ths  prayer  of  the  bill,  and 
fron  that  decr&e  this  appesi  in   prosecuted. 

Appellant  contends  that  the  evidence  is  insufficient  to 
support  the  decree,   it  ia  insisted  that  in  ordor  to  refonrs  an 
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instrunent.  It  irsust  be  nade  to  ■vjpz.r,   by  clear  and  satisfactory 
proof,  that  the  parties  actually  Sgread  on  a  definite  proposition, 
and  that  either  through  mutual  nlatakej  or  through  R  sslstafee  on 
one  aide  coupl&i  aith  fraud  on  tht*  other,  the  agreement  of  the 
parties  ni  not  correctly  reduced  to  srltlngj   that  there  La  no 
evidence  that  the  appaila*  t  company  (as  distinguished  froa  the 
..:a.rtholoniae  a  ftoselng  rowing  i   *:altin.£r  :o.  )  was  a  party  to  any 
of  the  negotiations  leading  up  to  the  execution  of  the  Isaae*  find 
nono  to  ©how  that  Salts  sae  its  afjent  or  authorized  fey  it  to  make 
a  lease  in  Ita  behalf. 

onsadlng  that  this  contention  states,  with  substantial 
accuracy,  trie  rule  shish  obtains  in  sasea  where  tha  rafercsatlon 
of  a  written  contract  Is  sought,  «e  think  the  avidenoe  demonstrates, 
very  cleurly  and   satisfactorily,  lh*t  there      wh  s  mistake  on 
the  part  of  appellees,  and  alao  mall  a  aistakei  or  fraud,  on  the 
part  of  appellant's  agents,  as  to  entitle  appellee-"-  to  th«  decree 
that  saa  entered,  Salts  saa  lbs  Manager  o.f  ana  of  theae  two  close- 
ly associated  braving  ocnpu'-.iea,  and  an  ercploye  of  the  ether*   .is 
superior  a  ver^  the  sane  p-rsons  in  both  cosr-pa*  l#e.   as  manager  of 
one  company,  he  negotiated,  with  tha  holp  of  hales,  the  agreement 
of  Sesteofrsr  33 1  1910«   If,  whan  he  prepare. a  that  agrao.nar.t,  he 
kne*  that  tha  "form  of  leas*  used"  by  the  .iartholoraae  t  Koeelng 
Braving  A  Halting  Soipeny  contained  the  thirty-days  cancellation 
Slenae*  and  intended  to  give  appellees  that  kind  of  a  leaee  inataad 
of  the  ordinary  kind  in  il  minium  i  use,  then  he  sae  guilty  of  a  deliber- 
ate fraud.   There  is  no  evidence,  howevar,  that  such  was  the  fact 
or  that  such  was  then  his  intention,   in  the*  absence  of  such 
evidence  it  SttSt  bo  ssswaul  that  Shan  the  agreement  of  ..septenbor 
S3 9  1910,  *as  signed,  he  intended,  and  in  fact  agreed,  on  behalf 
of  that  corapany,  to  take  froa  appellees  an  ordinary  three-years 
leaae  auch  mi  would  be  naturally  implied  from  the  language  of  that 
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agrearaent.      The  iaaae  that  ffae*   in  fact,    signed,   vfa.a  supposed 
by  appellees   to  ha   the  raor®  forraal  execution,   or  conei»are&t?cn 
c:    (hat  agreement.      'Choj  were  lexS  to   believe  that   such  waa  the 
fact  by   the  conduct  of  .,*itz,    Keiase  togd  .'iadritaer,    all.   of  who.-, 
at  that  tiwej   were  acting  for  and  in  b&half  of  appellant.      If 
appellant  likewise  ae  supposed  &mX  intended,    than,   the  use  of  ft 
form  of  leaa©  which  wa»  ©o  essentially  different  froa  the  one 
ftgrMd  upon,   mtm  k  taletaka  on  its  part,   in  which  ease  fcfee  rstatftk© 
was  rautual*      if  appellant   auppoeed  and   intended   otherwise,    it   v&fl 
guilty  of  fraud  in  procuring  thy  execution  of  the  Xeaee,   under  the 
oiroumetar-ooa  stated.      In  either  vie**  of  tho   evidence,    the  decree* 
was  right.      Appellant  io  oateppod,    in  a  court  of  equity,    fron 
ftgft f  ting  a  defsr. s«   Khlcfc  would,  in  effect,    enable  it   tc  perpetrate 
a  fraud  upon  appclleea.      in  principle,    this*  case  is  like    :erj?:6in 
v.    .hay,   B3   111.   339,   and  r.eelo;/  y.   Hay  lea,   81?    m.   50gt« 
ihe  decree  of  the  Superior  Jourt  will  b&  affirmed. 


Ptofcer  lera,  2923.  ff0 

554  -  i$98    . 


Appelate*,  )    JUPP&&     • 


MXCLAj     }m  .  ...         .   ni,       /  j 


Appellant.    /    ) 
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appolloo  r&oovored  a  $tt*&$8B»ti$  for 

in  aaa  action  brought,  upon  sun  accident  insurance  policy 
laauad  by  appellant,  '  $$te  policy  Injured    $oOf$o  :;.   ,.  isoivr,   Jr«, 
tta     Jon  of  .v?p*He*»   Ojgolsot  death  by  accident,   ard  woa  ao&O  pay- 
able  to  ^ppwllee.       hlle  the  policy  sets  in  ferae,   the  ineurod 
was  a,ocid©-tly  kill  Ml   by  a  collision  b©t»eon  |a?0  tsotoroyolea,   on© 
of  which  bo  OfcO  riding,   at  **JO  Intersection  of   i'k'.th  street  and 
fttoaort  OOOWttOf   in  0bl9OjSO«     33l0  &0O0O,00d  bad  owned  and  uaad  a 

otorcyol©  for  several  Brtmtfttt*     About  fi*f  ©*cloo>   tr.  t&a  after- 
noon of  April    IB$    lvj?;i**»   ho  a tart ^d  fJPOffl  hi©  horse  In  ll<:ith  street 
ar<d  rod©  oaat  towards   itOWort  averye,   two  or  three  tolooko  &.*&y. 
Thsrs  were  BO  oth-sr  VOhlOlOO  on  the  street*      I»  approaching  the 
intersection  from  the  *oJt,   the  vied   to  the  north  along  Stooajft 
avenue  is  obstructor  by  a  houa©  at  tho  northwest  oomer,   built 
close  up  to   the  build  ins  lino.     At  the  ;«&#©  tits©  thn  deco&aed  »a» 
approaching  t&ifl  Intersection  frots  th©  west,   a  AaSl  B&flMM!  Siting* 
alao  on  a  motorcycle ,   oaa  approaching  it  from  the*  north  on  the 
voot  aid©  of  .Stewart  ovoaaao*    Rtfting  did  not  a;-*©  ^looHor  coding 
until  thoy  were  within  at)  foot  of  each  other*     So  turned  hies  motor- 
cycle OOOt  to  avoid  a  collision,   but  "/iaoh©r*s  notoroyoltt  ran 
directly  into  Lifting  *a,  and  both  ridera  iwwro  thrown  to  the  ground* 
Flaoher  a  true;-',  his  feood  on  o  ourbator.e,    tmA  received   injurlaa  fror* 
which  no  died  the  OOJKO  nlftht.      Jb«*r@  BOO  avi.--.ano©  tending  to  prove 
that  i-'laoher  did  not  000  Bf%ln$,   no*  loofe   in  Bio  4irootio»i   at  &ny 
tin*  before  the  collision. 


v:.-. 


The  policy  provides  that  in  oas<5»  of  the  death  of  the 
insured  fay  accident,    three   hundred  icllars   thAll    be  puii   to 
appellee,   except  that  in  fc&M  *vtrt  of  injury,   fatal   or  otherwise, 
"MVttitlaSi   directly  or  in-Ureotly,    i   w   a   fron  exposure   to  obfiOtti 
ri-Jk   of  Injury  or  kBQWC  danger,    %   m   »  or  while  violating  I»«f    •   »  » 
Ifem  limit  of  ths   y.o-ip^y  *s  liability  shall   be  one-fifth  of  U-,# 
a&ounl   that   *oul  i   bv  othor#ij«  p&y&fele   under   this  policy. * 

Appellant  fH*£  a   gpeol  1    pioa  awstilssg  up   theae  provision 
of  the  pell  -y  %t  a  dMfaGMMl  to  all  'but  sixty  dollars  of  the  MBOunt 
clairawu,   alleging  that  at   the   llM   MM   insure!  rooelv^d   the   injuries 
requiting  in  hia  death,  he  **ms  expoair.ft  nir;aeif  to  "'obvious  ri«)i 
of  injury  or  kn&mm  <t***##tf#*   ■afl  »aa  alao  * viol-ting  1&«,*    in  thi«, 
th-t  he  »a«  tbe  ©#n#r  of  the  motorcycle   that  b®  «&3  rMir.g  at  the 
time  of  t&t  accident,   and  KM  then  driving  the  sazae  at  an  unlawful 
rate  of  ap«9«d  ana  without  having  procured  frors  the   ::•:.■  oretary  of 
;>tate  any  certificate  of  registration  or  Eru&ber,   or  (SfflsawMP  plate, 
«*a  required  by  &*#« 

■...  :■:,■  ..  m    iu    v ...  fitm 
muvms    .:-.-....: 

Appellant  o*?ttt&r«da,  fir  at,  that  the  ©vii©*~a»  clearly  ahowe 
I  U9 .  aeath  of  the  Inaured  ""resulted,  .ilreotly  or  indirectly, 
frota  exposure  to  obvious*  rtsfc  of  injury  sad  to   Imowa  danger j" 
aeoono,  that  Um  ocurt  erred  in  ref'seinr,  to  «i:dt  in   ©yidenco  certain 
printed  r«^i  str-ttion  list*  purporting  to  b*  l«*ti©4  by  lb©  .^©orctary 
of  Stat*  MM9  found  Ml  file  in  Una  office  of  the  Immty   ©lerki   third, 
that  the  verdict  arid  Judgment  ahoui.i  !  *  «*t  0*i&*  because  of  the  re- 
mark a  of  appellee's  counsel  in  his  address  to   the  Jury,   rh©  qu  •  >- 
tlon  ralaed  by  Hit  flret  m ntontior;  Is  purely;  OR*  of  fact,  a»4  u» 
we  have  oonoluded  that  M  ^uat  r«ver^s  the  )ttd$3ent  for  Otfc  r  rsa- 
MO»a  vt  r»fr*-in  fro;*  *xpr*ualn&  any  opinion  M  to  U»  Mrelght  of 
fcbt  evidence  upon  tl'.i^  point. 


(** 


Aa   to   th$   0*602)4  contention,    **   think   the  ruling  Of 
tha  court   in  r*£$**l8g  to  adfttt   In.  avid:  an  oa   tna  printed  registra- 
tion iista  found   Jrs  ih  I  daunt;  alavfe**  office,  >t  prajudici    " 
arrer,    for  tha  ra&aan   th*tt  if  it  had  bson  conclusively  aftawa  tlsat 
the  LnaWadl  Aid  ROt  have  t  registration  carti floats  antf  a  number 
plat*   ittttb  its   tiie    :oto:-   v«b    3io  &8t  r*<fuir*a»    tfear*   vim   not,    and 
could  not  9*g    In   tho  aa&ttr*   of  thin,':*,    any  relation  of  aauat   and 
effect  betwo&n   such  a.  violation  &t  1*3  and   tm>   injury   ausfcaln&i 
by  the  inisurad.      ffca  provision  which  limits   t$t*  liability  of  the 
company  to  one-fifth  of  &h*  anotftat  othorsri *a  pagra&l*  applies,    by 
ito  own   tar^s,   only   anas   the  injury  rgaultg  from  the  cauaea  therein 
n&raed.      £h*  p&paa*  "ffhil*  violating  lusr*    is  one  of  auotl  amwajratad 
aanaas*      juah  olauaaa  SRsal  receive  a  reasonable  aanetruatioaj   and 
any  uncertainty  in  the  Xaftfittaga  employed  Btt*t   &*  construe  neat 
strongly  ftffalmt  thy   Insurance  company.      (t^loTi  ffiutual  AOC»    .ws^n, 

M   thing   the   third  coniantl-.n  e&iat   be  sustained.      C  o 
argument  of  appellee's  council   to   the  $ur$  saa  without  any  la$al 
excuse  of  justification*      ihere  *a*  no  evidence  in  thy  iweeM  that 
in®  ineurd"   Ml  a  WUtaW  of  th*  tasjaaters '  union,   xxt  *a  counsel 
stated  to   the  jury,   ana  counsel  Mttat  be  hold   t©  kno*  that  such  f<*ct, 
if  true,    saa  irrelevant,    tn«€H8£*fc*Wi  and  wholly  Immaterial  under 

UH  in  fchia  as.®*.      SHa  characterization  of  Ihe   euppcaed 
aath&da  or  Inaupana*  aatapaniea  fcxaa  ganaralljrj  and  especially  Hit 
flnumtl  11  conclusion:      "That  l*r   the  8*3***   gantlasafi   -  that  isa  the 
gas*  that  all  of  afcae  pi&yJ     aaat  it.*5'   were  highly  improper  *n& 
obviously  aada  for  Umi  purpose  of  exciting  Mm  ayiepathta*  or  pre- 
judice of  UM   Jury,      -hie  court,   aa  vail  a*   fcfes  Supras*  -;ourt,   baa 
frequently  held  Ifeafc  no  Jtalpiamt  can  be  para! ttad  to  stand  wh®r& 
it  la  a  autter  of  doubt,   w.'.etn.T  t?  o   %'ariicst  may  h»T9  bown  affaotod 
by  auoh  UafXaamatari  apyaala*     Ba  think  lhat  is  true  in  tfeia  aaaai 
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and  for  this  r#MMBf   NCtd  thia  ftlo&ft,    the   ju&gssQt  of   th©  .iuporior 
JO'irt  *iil  ba  raver^d  MBd  too  causa  r«r-r-&nd«d  for  &  n§»  trial. 


/ 


itober  Term,   2913.  Fid .  / 

-    I       W, 

/ 

LIB,    ^.dralniatratrix  of/  } 

the   riatate  of  BAZ        .  im$    /  ) 

Deceased,  /  ) 

/$pellee#   ) 

)       CIRCUIT  OOUWi 
vs.  /  ) 

) 

IAMB  TMJ:  .:,  ) 

•  Appellant,      ) 


, 
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On  October  IM§   1.  07,  appellee  recover©!  a  3<:&g»ent 
againet  appellant  In  the  Circuit  uourt  of  Cook  Courtly  in  am 
action  on  the  MUMP  for  sron^fully  causing  the  death  of  $atta  P* 
wOhwldt*  on  ..'ecanber  Cii»  1909§  this  fttdgRWRt  sas  reversed  and 
rermndod  by  the  Jupre^e  'ourt,  and  on  *uly  BOj  1HI»  the  mandate 
of  the  Gup ran©  Oourt  waa  filed  in  the  circuit  "ourt.  On  the  next 
&&y,   an  order  wass  enters d  by  th©  Circuit  ?ourt,  on  the  petition  of 
the  attorney  for  appellee,  and  apparently  without  notice  to  mp» 
peiliint,  that  the  cauae  *b©  reinstated  and  redoclceted."  la  ap- 
pearance sas  entered  by  app  llant  aftor  th©  filing  of  etaofc  mandnfajt 
and  30  far  a*  toe  record  aho*3#  no  notice  that  the  Kardat*  hod 
been  filed  or  that  the  cauj*©  had  been  redoes© ted  was  ever  served 
on  appellant  at  any  tine.  On  February  IS,  1018,  the  ease  came  on 
for  trial  and  was  tried  in  appellant*.^  abaenoe  wnA   a  verdict  and 
judgment  #ere  rendered  in  favor  of  appellee  for  |1978,   Bfedfl  ia 
an  appeal  from  that  Judder,  t. 

* ~"~"    section  119  of  the  Practice  >\ct  provides  that  wnen  any 

cauae  ia  remanded  by  the  ..supreme  --ourt,  that  ,-ourt  ahull  iwaue  its 
ftandat©  directly  to  the  tr^ad  court,  and  upen  the  filinp;  of  a 
transcript  of  the  order  reraandinf,  the  cause,  "and  not  lear?  than 
ten  days  notice  thereof  being  lven  to  the  adverse  party  or  his 
attorney,"  the  oauae  3ball  be  reinstated  in  the  trial  court. 


J 


• 


-2- 

•jeotion  114  of  the  same  ct  provides  that  If  neither 
party  shall  file  sush  transcript  .rltbin  t*o  year  a  fpoa  t*«  date 
of  the  final  order  of  the  cuprtme  court,  "the  cause  3?iall  be  eon- 
siderod  Ml  abandoned,  and  no  further  astion  ahall  be  had  therein." 

in  this  case,  a  transcript  of  th©  order  of  the  .iuprene 
Court  *a«  filed  in  the  circuit  Court  within  few©  years  of  th©  data 
of  the  Judgment  of  the  ;upresie  Court,  but  the  cause  was  i 
and  afterwards  tried  without  the  statutory  ten-days  notice  being 
given  to  appellant  or  it®  attorney*   :iy  the  filing  of  the  trans- 
cript, the  circuit  Court  obtained  Jurisdiction  of  to  subject  mat- 
tor  of  th©  cause,  but  did  not  obtain  jurisdiction  of  the  person  of 
appellant.  Until  the  statutory  ton-da???  notice  lias  Ivan  to  ap- 
pellant or  its  attorney,  the  circuit  court  could  not  proceed  with 
the  trial,  and  to  do  so  mm  error  necessitating  a  reversal  of  the 
judgment*  ($nell  v.  Caldon,  84.S  111*  4&99   r'l5t  Austin  v.  aufour, 
et  al*,  110  ill*  r •  . ) 

Appellee* a  counsel  filed  no  brief  In  this  case*  After 
the  time  for  filing  such  briefs  had  expired,  appellant's  counsel 
obtained  leave  to  file  an  additional  statement  of  points  and  author- 
ities, in  which  they  insist  thai,  the  judgment  should  bo  reversed 
without  remanding.  Iheir  olaln  is  that  the  Circuit  Court  was  wholly 
without  jurisdiction,  and  that  it  cannot  no*  acquire  Jurisdiction 
beoauao  the  two  years  mentioned  in  Jecticm  1.1/5  of   th©  Practice  r,ct 
has  expired*  cut  thy  transcript  was  filed  within  two  years.   Hie 
notice  required  by  csation  113  »s*e  not  given,  but  the  statute  does 
not  require  ouch  notice  to  be  given  within  any  specified  tine*  The 
notice  i3  like  a  ne»  suraraona.  !-ntil  served  for  ten  days,  the  court 
acquires  no  Jurisdiction  over  appellant,  in  the  absence  of  such 
service,  the  court  cannot  try  the  case,  although  it  has  jurisdiction 
of  the  subject  matter.  It  la  urged  that  if  appellee  now  has  the 
right  to  serve  the  statutory  notice,  and  thereby  compel  appellant 
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to  ,^o  to  trial  ao  long  after  filing  the  mandate,  this  would 
enable  appellee  "to  obtain  a  decided  advantage  over  appellant, 
aftor  Its  wltneaaee  have  b»0CT»e  a oat t ©red  and  Its  ©vldorsoe  has 
p&ssed  beyond  Its  control."   ."he  obvious  answer  to  tMa  la  that 
it  waa  in  !h«  power  of  appellant  to  deprive  appellee  of  thia 
alleged  advantage,  by  entering  its  appearance  so  that  a  trial 
on  ths  isorita  could  be  had.   appollant  kne*  the  aandate  had  boon 
filed  vhGn   it  prayed  for  an  appa.nl  toon  the  Jud^rent.   rhat  was 
in  Karoh,  iv  VK. 

For  the  reaaona  stated,  the  jttdgoent  of  the  Circuit 
Court  will  be  reversed  and  the  oauae  row&nded. 
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This  la  on  appeal  frcn  an  Interlocutory  In junctional 
order  of  the  Circuit  Court,  restraining  the  sheriff  of  cook 
County  and  the  appellant  ^m<?r,  until  the  further  order  of 
the  court,  from  proceeding  to  enforce  payment  of  a  Judgment  ob- 
tained by  Warner  ag&inat  the  Csterlind-Ford  Conpany,  an  Illinois 
corporation,  out  of  certain  pergonal  property  claimed  by  appellee 
which  was  levied  on  by  the;  sheriff . 

a  injunction  .?as  issued  upon  root  I  on  of  appelles,  baaed 
solely  upon  the  verified  bill  of  oonjplaint,  after  notice  to  the 
aheriff  and  appellant,  who  were  represented  by  counsel,   o 
oounter-affid&vits  were  fila>d.  No  answer  to  the  bill  had  been 
filed  at  the  tlwi  the  motion  was  heard  and  the  preliminary  in- 
junction issued.   vhe  writ  waa  ordered  to  iaaue  upon  the  filing 
of  a  bond  by  appsllee  in  the  aura  of  . , ,   ,  and  such  a  bend  was 
filed. 

.he  bill  states  in  uubetarce,  th&t  appellee  ie,  and  haa 
been  for  twolve  years,  engaged  in  the  printing  and  engraving  busi- 
ness in  Chicago;  that  on  August  11,  LOIS,  bf  purchased  sundry 
printing  pre3ao3  MSd  Otter  machinery,  type,  fixtures,  and  appar- 
atus used  in  connection  *ith  a  printing  eatablinh-ont,  from  Au.*uat 


.  ^stsrlind  for  the  a-m   of  }  18,000,  paying  $1,000   In  c 
assuming  the  payment  of  certain  notes  cf  the  Oct«rllnd-  ord 
Company,  amounting,  to  ;3t4^5,  imi'|<  by  chattel  r.ortrare  on 
the  property,  and  giving  his  four  notes  for  the  balance,  payable 
respectively  In  t-vo,  three,  four  and  five  years  after  the  date 
thereof,  these  l&at  mentioned  notes  being  gisaranteed  by  the  Chi- 
cago Kngraving  Co.,  an  Illinois  corporation  of  wh^ch  appellee 
was  tha  principal  owner;   that  osttrlind  acquired  his  title  to 
au«h  property  by  a  bill  of  aale  datsd  July  89 |  I019g  froia  the 
Oat«rlind-;ord  Company,  aftor  which  date  he  (oaterlind)  w*n  in 
actual  possession  thereof  and  oonduoted  in  hiss  own  nans  and  as 
his  own  business  the  printing  business  theretofore  conducted  by 
the  Ostsrlind-i'ord  Company;   that  appellee  -it  once  took  possession 
of  the  property  so  purchased  from  Osterlind,  and  used  the  MUM  in 
connection  with  his  (appellee's)  printing  bus\nsa .*,  to  ahioh  he 
gave  the  name  of  "  iinchell  Press;*   that  he  expended  lar.^e  mm* 
of  money  in  equipping  the  printing  plant  and  business  of  the 
•tfinohell  Press,"  and  in  advertising  the  same;   that  he  paid 
| 1*000  upon  the  notes  ho  had  given  for  the  purchase  price  thereof, 
and  |l*998  upon  the  chattel  ruortga^e  notes,  and  paid  the  interest 
thereon;   that  he  had  also  done  work  for  Osterlind,  and  advanced 
moneys  to  hie,  amounting  to  Jlf011.Bii,  making  his  total  outlay  on 
account  of  the  property  purchased  from  vsterllni,  a  sum  in  excess 
of  110*0091  that  after  the  purchase  of  the  property,  appellee  gave 
a  large  amount  cf  tins®  to  building  up  his  printing  business,  and 
entered  into  contracts  for  printing  aggregating  $9*0  d|   that  any 
interruption  of  this  business  will  subject  hirr.  to  irreparable  loss; 
that  on  May  IS,  1914*  Oaterllnd,  Warner,  ftntf  one  Decker  entered 
into  a  conspiracy  to  defraud  appellee  out  of  the  property  he  had 
thus  acquired;   that  in  pursuanoe  of  such  conspiracy,  they  caused 
a  Judgment  note  to  be  executed  in  the  name  of  the  Cstarlind-'-'ord 
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coapuny,  by  aaid  OBtarlind  na   president,  for  $11,400,  which  note 
was  da  tad  June  £4,  1913  (although  in  fact  signed  on  Uty  10, 

),  and  was  aade  payable  to  the  ord^r  of  appellant  VarneV  on 
demand;   that  neither  at  the  tin*  aaid  note  vsaa  exeoutad,  nor  on 
the  data  it  purports  to  have*  bean  made,  nor  at  any  other  tirae,  was 
the  Csterllnd-Ford  coMpary  indebted  to  Warner  in  any  mm   whatso- 
ever?  that  aaid  C-uterlird-Fcrd  Company  wound  up  its?  affairs  as  a 
corporation  on  July  £&,  1915,  whan  it  made  the  sale  of  tie  proper- 
ty in  question  to  Gaterllru,  and  Khat  its  charter  waa  surrendered 
on  August  19 1  1914;  thai  at  the  tit?«  ssaid  note  was  in  fast  execut- 
ed, visi   *ay  10,  1914,  the  Cati*rlind-J?ord  Soapatty  did  not  exist 
as  a  corporation,  and  that  the  defendant  Oaterilnd  had  no  power  or 
authority  to  use  its  nam  in  giving  a  note  nor  to  acknowledge  any 
indebtedness  in  it3  behalf;  that  in  further  pursuance  of  said  con- 
spiracy, appellant  turner,  on  the  next  day  after  he  received  said 
Jud^Ejent  note,  caused  a  juAgmtnt  by  confession  to  be  entered  upon 
the  saJSfl  in  Ilia  wUper'cr  -curt  for  1 12, 610,50,  ana  caused  an  execu- 
tion to  be  issued  and  delivered  to  the  sheriff  and  caused  the  sheriff 
to  l*vj   upon  the  printing  pre^see*  and  other  property  which  appellee 
had  bought  from  Osterlind  as  above  atatad;   that  the  sheriff  placed 
a  custodian  in  charge  of  the  earns  and  threatened  to  soil  it  as  the 
property  of  the  oateri indAFord  Company  to  eatlsfy  appellant's  pre- 
tended and  fraudulent  Juig^snt;   that  appellee  thereupon  notified 
the  sheriff  that  he  claimed  title  to  the  property,  v&areupaa  the 
sheriff  feftgaxa  a  proceeding  in  the  County  Court  of  -00H  County  to 
try  the  right  of  property,  which  proceeding  was  pending  &t  the  time 
the  bill  »a«  filed;   that  notwithstanding  the  vsrAttw?   of  the  latter 
proceeding,  appellant  ffaittar  notified  the  sheriff  to  remove  the 
articles  levied  upon,  and  that  the  sheriff  threatened  to  carry  out 
the-  ord*r  of  wamer  and  r^ove  the  property?   that  appellee  fears 
that  unless  restrained  by  in  junction,  the  sheriff  <*ill  carry  out 


his  threats  and  thereby  prevent  tha  complainant  frora  continuing 
his  fausins-sn,  0$0#tttlng  his  uncompleted  contracts,  arid  otherwise 
cause  hla  irrep&r  ble  injury  and  tanftg*;  tnat  Yiarnar  and  oator- 
lind  are  non-residents  of  llllnola*  .that  aaid  conaplracy  was  en- 
tered into,  an!  3&J d   fraudulent  note  was  executed  an  3  oonfe?>3ed 
in  the  numer  above  stated,  in  order  to  o»tea  it  appear  that  at  the 
time  the  Oatorlittd-PCKrdl  Company  sold  tha  property  to  Qaterlind, 
appellant  t*ra«v  Ml  a  creditor  of  that  «npvf|  and  that  such 
property  «*•  sold  in  hulk  without  comply inj~  with  tha  proviaiona 
of  the  eo-oallad  "Bulk  $&!•«  Act"  of  19 is,  when,  in  fact,  said 

nor  was  not  a  creditor  of  that  company  and  not  entitled  to  any 
notice  under  t*w  Bulk  Salva  Act,  nwe   entitled  to  eviction  the 
validity  of  tha  ml*  frorc  the  Oatariind- ;ori  Bocpany  bo  oaterlind* 
nor  th©  subsequent  aaie  froa  Oatarlind  to  appellee* 

Appellant  contends  that,  admitting  tha  truth  of  all  these 
allegations,  the  hill  ahovss  upon  its  face  that  appellee  has  a 
complete,  full  and  adequate  rereedy  at  !«««   It  is  inflated  that 
appellee  has  3uoh  ft  remedy  in  ait&ftT  of  three  waya,  vlzr   firat, 
by  a  triil  of  the  right  of  property  in  tha  Jounty  Court;   ••<K»8&» 
by  ^  »uit  In  traapaee;  and  third,  by  an  action  of  renlevin.  "'ha 
proceeding  for  the  trial  of  tha  right  of  property  i*  a  purely  stat- 
utory proceeding,  and  dcoa  not,  In  any  evsnt,  oust  a  court  of  equity 
of  Jurisdiction.   C^e-j/ih  v.  Haald^  41  III.  S$6«)   in  an  action  of 
trespass  appellee  Slight  bo  able  to  recover  ds»&$««  for  a  wrongful 
aaisure  of  bi«  g  od»,  but  that  action  would  afford  hlr  no  remedy 
for  the  consequent  injury  to  hi  a  business©  and  his  loar?  of  prospective 
profits.  Ac  to  the  remedy  hy  action  of  replevin,  we  were  at  firat 
biueh  inclined  to  a>»re«  =»ith  appellant  that  such  an  action  would 
afford  a  complete  and  adequate  remedy  to  appellee,  but  on  further 
consideration,  If  are  Impelled  to  the  conclusion  that  there  are  auch 
practical  difflcultiee  in  the  way  of  complete  relief  in  a  proceeding 
of  that  character  a;*  to  elijain&te  it,  also,  from  tha  liat  of  poaaible 
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reciediea.     Salaa  made  In  violation  of  the    mlk  SaXaa  Act,  of 

as 
1918  are  not  void,   tat  or.ly   voidable  AtO  cr^ltora.      .f  appellee 

brought  a  suit  In  replevin*  the  appellant  Earner  tfould  undoubtedly 

seek  to  thaw,  by  his  p&eadingfl  and  proof,  |      a  title  which 

appellee  acquired  bj  his  purchase  fror  Csterlln.';  w<i3  not  a  good 

title  for  the  mason  that  the  original  a&le  to  Osterli.-d  mm  made 

In  violation  of  the  ■'■ulk  Sales  Act*  of  1915,  and  appellee  would 

reply  that  saroer  uras  not  a  creditor  of  the  03t«rlind-'<Ord  '.■or-apany, 

tmA   therefor©  not  entitled  to  attach  the  sal*  to  Osterlind*  The 

determination  of  the  question  ahethe?  gamer  mm  A  bond  fide 

creditor  of  the  Cater lind-  ord  company  at  the  fclEW  the  tale  rai 

made  to  Oi  tcrlind  VOUld  thus  be  the  real  issue  in  t.  t     -.it,  and 

that  question  would  involve  as  er&zr.ineitlon  of  the  business  transao- 

tlonc  between  the  company  and  garner  giving  rise  to  the  allseed 

indebtedness  of  the  foreer  to  the  latter.   Ehia  exa&lnation  would 

doubtless  require  the  prodaotion  of  the  eespen***  books*  A6  that 

company  *ould  not  be  a  party  to  the  replevin  suit,  it  could  not 

be  compelled  in  that  suit  to  produce  its  too'Ks  for  examination 

and  inspection,  except  by  the  process  cf  subpoena  luces  to cut,  and 

probably 
that  process  would  be  ineffectual  because,  ks   appears  frorr.  the 

allegations  of  the  bill  of  complaint,  the  company  haa  ceased  doing 
business  and  surrendered  its  charter,  and  it*  president,  jst^riind, 
who  signed  the  J  ftlgBant  note,  Ifl  no  longer  a  resident  of  the  jtate 
cf  Illinois,  on  the  other  hand,  both  Oat er lind  and  the  Oatorllnd- 
i-ord  ooospany  are  partiea  to  the  equity  proceeding  and  are  amenable 
to  its  process  as  such  parties,  so  far,  at  leaat,    the  property 
in  possession  of  the  sheriff  is  concerned.   Ftirthen  ore,  tha  in- 
junction granted  is  not  a  final  Injunction,  but  only  preliminary. 
Its  sole  purpose  and  effe -t  ta  to  preserve  the  atatus  duo. 
harw,  other  than  •  alight  delay,  can  cone  to  tht  eppelli U&t  if  his 
Judgment  was  in  fact  confessed  for  a  bono,  fide  debt  due.   treat 
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harvs,  MWmtiag  to  Irreparable!  Injury,  vould  ensue  tc  appellee 
If  tht?  allegations  of  til  i  Mil  are  true  and  no  Injunction  were 
Isaued.      If*   upon   the  fill  I  -»<sr,   or  aft artf ards,    it   siu.ll 

-de  te  appear  that  the  real  Issue   (of  fraud  in  seouriiig  a 

y  indabt.fr. I    }|         3oz3  be   '.V   tall   tried   tr  a  re- 
plevin auit  i*a   i.         •.  -  nrt   Oi    equity  «   and  that    the  relief  obtain- 
i-  ft  oourt  of  lav  i-ill  a*  as  eestplste  ami  effioi^nt  h.b  lr  • 
court  of  equity,    it   will    than  be  tiro  enough  for  the  court  to  so 
fine',  and  adjudge) 

it  it  also  crgoi  that  the  bend  required  to  b<?<  filoc 
nol    sueh  a  head  ae  is  required  by  the  statute*     Be  thins  there 

^  Merit  In  this  contortion,     ffae  pretd slurry  injunotlon  doee 
not  prerent  the  collect  •£••■  of  api    i1  mtea  judgment  by  sroyar 

■seats*     it  merely  prevents  the  sheriff  froa  prooeeding  further 
*ith  ^  levy  -ode  upon  certain  eceoific  property*    el  iah,   upon  the 
fjMi  bill,  appears  to  be  the  property  of  appellee  end  not 

oxooufcion  debtor* 

'.,   *o  have  eald   covers,   we   t  Mnk,    th 
iij.i  the  error  door  disouesed  by  counaoi. 

...  pafaralhXe  error  the  order  of  the  circuit  Court  will 
be  afflrsedU 
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Joasph  Fisher,  the  appellee,  hereinafter  referred  to 
as  the  plaintiff,  recovered  ■  $tt&gMMm%  against  the  Chicago  City 
Rallx&y  Company,  the  appellant,  hereinafter  ref erre  5  to  m  the 
defendant $   for  §d00  In  *n  action  on  the  case. 

(9m  contention  of  the  plaintiff  in  this  case*  iu,  that 
he  and  bXm   five  year  old  daughter  became  paas©ng*ir«  of  a  north- 
bound ilalated  street  oar,  at  gfelflfe  tlste  the  plaint  Iff  mM  oarry- 

a  auit  case;   that  his  plac$  of  destination  *ae  14th  place: 
and  that  before  reaching  that  place,  he  signalled  the  conductor 
to  atop,  and  that  the  conductor  did  stop  the  oar  at  that  place: 
and  that  while  in  the  act  of  ali.'htln*,  and  while  ho  mm  still 
on  the  car  reaching  for  hi  a  daughter,  the  car  suddenly  started 
anl  he  hliaaelf  was  thrown  to  the  ground,  leaving  >'ie  child  upon 
the  street  oar?  that  the  oar  continued  on,  and  that  h&  afterwards 
was  assisted  to  the  place  where  the  oar  stopped,  hie  daughter 
handed  down  to  his,  and  he  was  afterwards  tafeen  home.  In  thia 
plaintiff  is  supported  by  another  aitrtoea,  who  corroborated  hira 
aa  to  hovs  the  accident  occurred. 

Defendant's  contention  was  that  the  plaintiff  waa  standing 
on  the  platform  of  the  oar,  and  that  somewhere  between  r:.th  street 
and  14th  pl^ce,  the  plaintiff  Jumped  frors  the  car  nfelle  in  notion, 
and  fell  to  the  ground.   Th*>  conductor  of  the  car  corroborated 
plaintiff  in  that  plaintiff  told  him   at  irth  street  to  stop  at  Mth 


place.   The  conductor  then  testified  that  enile  the  car 

go  in/,  tkt   the  rate  of  ftPCM  f if teen  to  twenty  silaa  p«*r  hour  bo  - 

t«?een  thoee  streets,  the  plaintiff  either  stepped  or  fell  off 

the  oar,  and  at  that  feist  the  child  «a&  on  tbo  platfern.   r~so 

othor  ^itnesees  teat if led  as  to  the  saan'a  either  falling  or  ateppim* 

off  the  oar  ahlle  in  motion,  between  the  deai^ated  pl&eee. 

The  Jury,  by  their  verdict  of  guilty,  evidently  *ero 
of  the  opinion  that  the  plaintiff,  having  the  oars  of  Ma  child 
of  five  and  one-half  years,  and  burdened  with  a  eult  oaoc,  waa 
not  likely  to  atep  or  fall  off  &  oar  moving  at  IfcM  rate  of  fif- 
teen to  ixnty  ilea  per  hour  ed&ftty  between  Intersect  lone,  after 
having  notified  the  conductor  at  one  corner  that  ho  eiehad  to  -stop 
at  the  next  corner,  defendant  evidently  re-aliased  that  situation, 
ao  ahe*n  by  the  adraieaion  in  its  brief,  therein  it  cay*  that  while 
it  me/ROt   contend  that  the  verdict  of  th«  Jury  la  clearly  and 
Tsanlfe^tly  against  the  areijr  t  of  the  evidence,  as  far  as  the  ques- 
tion as  to  hon   the  accident  occurred  la  concerned,  it  baaed  its 
contention  for  a  reversal  of  the  judgment  on  thia  appeal,  upon  the 
following  grounds* 

(1)  that  the  aourt  erred  in  the  admission  of  evidence 
by   the  plaintiff  a  doctor;   (8}  because  the  court  erred  in  riving 
and  raftte&sg  certain  instructions?  and  {'5)   that  the  dwssagae  award- 
ed are  exooaeive. 

.In  arguing  the  euaetlen  of  error  of  toe  court  in  ruliv.", 
on  the  testimony,  ***•  dajNattSst  confine e  It©  oh Joctlor»a  to  three 
question's  Mfeld  cr  reJiroct  examination  of  the-  attending  phyeioian 
by  the  attorney  for  the  plaintiff, 

A  careful  review  of  the  testimony  of  th/,»  phyalclar  ehoss 
Utftt  the  counsel  for  ftftfMftMBt  *ub3«cted  &a  witness  to  a  lengthy 
tffttUt  tMUlfWhltetlW  *h^reUi  he  clearly  &l*&ft&jpSJ •  "h;-d  fefetfWtMB  ob- 
jective and  subjective  sytsptor.a ?  and  this  distinction  mi  it  ap- 
plied to  the  condition  of  the  plaintiff  aafl  clearly  developed. 


■W.1 


-3- 

Th«  questions  complained  of  on  this  appeal  wore  general 
and  did  not  apply  particularly  to  the  plaintiff,  HHMpt  in  one 
instance,  and  there  the  plaintiff  ttij£tt|  nave  been  considered 
alraply  a  general  subject.   #hllv  they  may  have  been  objection- 
able aa  to  form,  yet  the  substance,  m  believs,  was  proper.   There 
was  nothing  In  theae  question*  shi«%  p^r^i tted  ths  jury  to  specu- 
late au  to  the  character  of  the  Injuries,  because  th#y  had  clear- 
ly before  th^ra  the  testirsony  of  the  plaintiff  and  the  doctor,  as 
to  shut  the  Injuries  were,  and  what  the  condition  of  the  plaintiff 

W&3. 

i"he  authorities  cited  by  counsel  upon  that  point  do  not 
apply  to  the  oaoe  at  bar. 

Defendant  Hk«i  ootnplaint  of  error  in  the  giving  an^   re- 
fusing of  inatruotiona  by  the  oourt.   it  corapl&Ins  first,  of  the 
aeventh  instruction  given  en  bohalf  of  the  plaintiff,  which  is  ae 
follows: 

■  he  oourt  instructs  the  Jury  that  tho  defend- 
ant i«  required  to  ua  ?  sj.11  rvasotu&le  sftamtj  care  and 
vigilance,  in  vie*  of  the  character  tnd  aedoa  of  oonvsy- 
anoe  adopted  by  it,  to  prevent  Injury  to  passengers,  and 

while  said  eorapany  is  not  an  insurer  of  absolute  safe  car- 
riage to  it©  pa«Ma$ttr*#  f*t  it  la  h«X4  fee  Kttroisw  the 

highest  degree  of  oar*,  skill  and  diligence  practically 

con -latent  >5th  the  operation  of  its  road,* 

It  contends  that  the  word  •practically"  M  used  In  the 
foregoing  Instruction,  governs  the  sort  *  consistent"  and  not  the 
word  "operation.*  defendant  admits,  however,  that  it  gave  an  in- 
struction covering  the  sarre  subject  matter,  therein  the  law  la 
correctly  stated*   It  cannot  complain  of  this  instruction  unless 
It  misled  the  Jury*   M  tft  not  beli^vs  It  did.   On  the  contrary, 
we  believe  that  any  Jury  would  not  distinguish  between  th<-.  two  in- 
structions, but  sould  consider  felMM  identical  and  iaoreiy  repetition 
by  the  court  of  the  principle  therein  announced. 


*tul 


hmk 


B#$*8d*t*§  iU-aots  $tg?  attention  «o   tho  aaaa  ©f  Usuin«£ 

*♦    8.*.  3*  By*  ,^»f  -~-    *11*    l'*y.      £&&a  CMfcaa  invoivpsa  an  instruc- 
tion entirely  $*J?f*Jr«i5t  from  the  w*9  at  bar?     it  being  aa  fellow* j 
■  E2M  le.«  require a  that  a  QttHMn  oarriar  ox*  MdMMttg*?*  -.should  axer- 
•l«*  sstrac  r-Uu.Ary  dure  in  &4  ftWPf^iJJia  Bf  yfta»«Qg*r«*"      la  no 
way  dUMtfttftftii  QAM   jupport  thy  ootj  tertian  of  defendant  in  tha  ***• 

tft    b&T. 

jafandant  oosaplaina  or  fc&*  jp *f uaai  of  t&*  aourt  balow 
to  eiva  i&«  fip*t  lastruotioa  offor«4  on  It*  Swu»lf«     Jador  the 
declaration  and  the  evidonoo  in  the  dft$a*    the  giving  or 
instruction  would  a&va  been  tiri'or*      £tN)tft2$ti€ti     o»    13  givtffli  on 

behalf  of  the  defendant,   in  relation   to  the  .subject  matter*  announced 
th©  oorreot  principle  of  law  as  &pplioabl«    ...    -        toot*  ivi  the 
oauj  dt  bar* 

;he  aeoond  instruction  offered  by  defendant,    **  believe, 
wad  properly  rafu^ed.     In  tft*  fir^t  plaoe,   the  instruotion  aeHruwea 
that  what  occurred   srus  urruau&l;     and,   secondly,   there  anM  nothing 
in   the  facts,  whioh  made  the  principle  of  la#  oon tended  for  in 
this  instruction  applicable, 

Ihio  bring*  u«  to  the  question  of  dar<a.tfe«.      If!  its  con- 
tortion that  they  &ra  excessive,  defendant  reliea  u#o*J  the  var- 
iance In  the  teatissony  of  the  physician  tma  the  plaintiff *     There 
ia  no  question  that  this  ©an  fell  fro®  the  atreet  ear.     Bft  did 
auetair  an  injury.     ass  to  how  it  affected  fcin  with  reference  to 
hie  ability   to  work,   the  plaintiff  *•  t#et|tt6tsy  etanda  alone.      ?he 
*tt«n£i&f  doctor  corroborates  plaintiff  with  reference  to  the  fact 
as  to  oonplaint*  made  by  plaintiff  as  te  his  condition,      .'ha 
MWiUmt  of  the  dan*$**  if  patfullarl*  within  the  province  of  the   Jiary, 
and  v«  cannot  aay  that  tinder  the  evidence  the  araount  is  oscoeaslve. 

Pls&iQg  no  revarssibl®  erroar,   tha  tyaAgamfc  of  the    superior 
rt  will  be  affirmed, 

I 
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9*  iaeder,  «r  o  is  a  widow t  charged  ary  B«  itephene 
and  Laroy  Carina  *ith  enfc«rin£  Into  a  conspiracy  to  accuse  her 
of  the  crimes  of  disorderly  conduct  and  larceny,  for  the  purpose 
of  extorting  frow  her  certain  letters  written  and  miled  to  her 
by  the  sail  .:;tephenef  which  aha  claimed  as  her  property.   he 
charges  that  tha  acta  of  the  said  defendants  constituting  this 
conspiracy,  v?ere  in  violation  of  sections  48  and  93  of  the  Origin- 
al code,  chapter  3-1,  8*  S«  of  Illinois;  and  for  the  damages  that 
she  sustained  by  reason  of  the  aoia  complained  of,  ah©  instituted 
her  cause  of  action  on  the  case,  en  <ctober  3«  l@39»  in  tho  Oir- 
cult  oourt  of  Uook  bounty,  against  ths  aaiJ  i-ary  .  Stephen?!  and 
i.ercy  danna.  Hereafter  In  the  opinion  the  aaid   .   teder  will  be 
referred  to  as  the  plaintiff,  and  Kary  .:.  Stephens  and  Leroy  tfanna 
will  be  roferrod  to  as  the  defendants. 

On  the  trial  balcw,  the  Jury  found  th<?  defendants  >ruilty,  . 
and  assessed  tho  damages  of  the  plaintiff  in  the  su**!  of   ,'  ■~. 
Judgment  was  entered  on  the  said  verdict,  fro^  which  this  appeal 
la  prosecuted, 

fen  plaintiff,  in  the  fall  of  1907,   MM  enployed  selling 
ladies*  garments  for  the  :'athews  Suit  Saapany .  ^eroy  darma,  one 
of  the  defendants,  was  In  the  business  of  buying  and  selling  cattle 
ut  the  stock  yards  In  tho  city  of  Q&lCM&fgO*   Phi  otfv-r  defendant, 
ary  S,  Stephens,  *as  at  this  tino   far  r,  living  ifi  o-ean 
-.nty,  near  liSxington,  Illinois. 


rhe  defendants  had  boon  fri&rda  for  -.any  years, 
had  bu-Jlneasj  dealings  with  each  other.  At  the  timo  of  the  trial, 
Jtephona  was  residing  in  iloondngton,  Illinois. 

he  only  testimony  offered  in  support  of  thu  contention 
of  ths  plaintiff  in  thia  ease  waa   that  of  the  plaintiff  heraalf. 
.;he  stated  that  in  ths  fall  of  1907,  #hile  employed  by  the  athewa 
Bait  uompany,  eh*  received  a  telephone  message  to  ooffi«  to  the  home 
of  a  Wr»«  ;»orat,  then  living  at  310?  Rhodes  avenue;  that  when  she 
arrived  there,  ah©  net  rs.  orat  and  ''r.  Hanna,  both  of  whom  aha 
knew?   that  she  waa  introduced  by  Sauna  to  a  'r.  to  diens:  that 
after  spending  the  evening  there,  Stephens  took  her  hone?  that  on 
the  next  day  ^teahera  called  at  her  apartment  and  spent  the  after- 
noon and  evening  with  r.er?   thut  thereafter,  at  frequent  intervals 
lfra  -tephena  would  cone  to  th ••  city  and  at  such  titaea  ap'snd  practic- 
ally all  the  afternoons  and  evenings  «ith  h/3r,  either  at  her«p&rt- 
tnent,  or  taking  her  to  the  theatre.   -'hat  at  times  he  would  remain 
in  the  city  a  week  or  ten  daysj  at  other  times  only  tso  or  three 
day a;   that  3he  thought  hir  to  b*  a  bachelor,  and  that  several 

months  after  their  reacting  he  talked  marriage  to  her?   that  during 
the  year  following  ahe  received  many  letters  from  :tephena?   that 

these  letters  were  couched  in  erKieariT,>7  terms  and  were  of  a  rather 

ly  typical 
intimate  character.  One  of  the  lettera,  which  ia  a  fairAej$i«xiSR 

all, 
of  th»x8thx*»*  is  a 3  follows? 

■  --y   dear  sweetheart: 

i  ju^t  happened  tc  com*  to  3loo^ington  thia 
evening  ftftft  it  ia  now  9? SO,  but  thought  I  rauat  arrite  to  you. 
L   wrote  ycu  this  morning  at  Lexington.  I   asa  going  to  C3.ll 
you  up  tomorrow  and  talfc  to  you.   2  have  been  wry  busy  since 

t   last  aaw  you.  i)ear,  it  la  going  to  be  imnoaoibls  for  me  to 
help  you  thia  spring,  for  Z  have  not  got  money  enough  to  nay 
^y  debts.   :  know  tmt  you  will  not  think  hard  of  mo  be-: 
I  have  don*  n:y  best  for  you.   ;hen  i  get  able  to  help  you  I 
will  sur-siy  do  it.   i  thought  that  I  had  more   money  in  the 
bank  than  i   have.   I  *ent  to  the  bark  this  morning  to  see  how 
much,  money  i  have,  and  I  have  Just  forty  dollars.   I  like  to 
foil  down  for  I  thought  1  had  three  hundred  dollars  there,  hut 
i  am  gaing  to  aend  you  3ome  of  the  forty  dollars.   >ow,  de^r- 
est,  i   am  telling  you  the  truth,  and  you  will  always  find  me 
that  way.   Jon't  gat  discouraged,  for  you  can  juet  count  on  me. 


Just  feel  -  when  I  get  acre©  money  -  for,  you  know  that 
I  an  not  atingy,  for  1  always  love  to  give  you  money 

when  I  have  it. 

Yours  lovingly*" 
that  during  that  psriod  »h«  frequently  reooived  'noney  fro-s  him,  - 
sometimes  ten,  fifteen  and  t-serty  dollars  enclosed  in  lettora; 
that  on  rsany  of  hl«  visits  ho  gave  h  r  money;   that  he  oocaoiem- 
ally  purchased  wearing  annarel  **or  her:   that  so^etl'-*©  in  '  ovornber, 
1906*  ah©  was  visited  at  her  hora©  by  the  two  defendants  who  aa'.ed 
her  for  the  return  of  the  letters  that  had  been  written  her  by 
Stephana 5   th  »t  ah©  replied  that  they  nn  hers  and  refused  to 
turn  thsn  over:   th>t  .Hanna  stated  that  they  -ould  oauae  her  to 
be  arrested,  and  th;.»t  ah©  would  not  have  any  reputation  left;   that 
iianns  took  her  by  the  shoulder  and  ax?!,  and  shook  her,  and  used 
violent  language;   that  after  thia  happened,  .Stephens  said  ahe  would 
get  into  aeriou >  trouble  if  ahe  continued  acting  as  ahe  did;   that 
otherwise  Stephens  didn't  say  very  much?   that  the  thereafter  felt 
aick  and  had  palpitation  of  the  heart;   that  for  about  a  month  she 
did  not  return  to  #ork;  that  in  December,  towards  the  end  of  the 
oonth,  defendants  Again  vl#ited  h»r   (Bid  told  her  again  they  had  com© 
for  the  purpose  of  getting  the  letters,  and  that  they  again  stated 
to  her  they  would  oa'use  hsr  trouble;  and  that  ahe  would  be  arrest- 
ed, and  that  when  ahe  asked  what  for,  they  answered  it  would  be 
for  disorderly  conduct  and  laroer.y  -  that  holding  of  these  letters 
constituted  atwaling;   that  theae  statements  were  Rttlt  by  Kanna 
while  dtephene  stood  by;  and  that  ftassai  igair.  took  hold  of  her  ara 
roughly;   that  after  they  left,  fl&M  became  vary   nuoh  frightened 
and  became  norvoua  and  111,  &r%d   could  not  continue  «ith  h<>r  work: 
that  ah©  had  been  aoeuatoned  to  earring,  during  that  period,  about 

per  week  at  the  .v'athews  Suit  Jomnany;   that  in  ''arch,  1999*  ah© 
herself  went  to  Uocs^ngton  to  see  Stephens;   that  Stephens  would 
not  see  her,  but  ran  away  fro  si  her  *hen  bo  saw  her;   that  afterwards 
XT*   > lading,  attorney  for  ".tophena,  and  Banna,  called  on  her  at  her 


hone  during  i'aroh,  but  that  aha  refused  to  talk  to  Planing) 
that  In  Oatober,  ¥>n<;},   thi-3  suit  waul  bejrun. 

Plaintiff  testified  further  that  in  Jeosaber,  i$08«  aha 
did  return  NHM  lettera  to  Stapfeenaj   that  during  the  oa:~>©  month 

l  received  from  ft  :r.  Orabtree  the  MM  of  :r;n,  *hiOh  va«  sent 
by  ."r.  atephene,  ard  also  4''-0  from  -tephana,  through  iiarna..  ;->er 
explanation  for  the  receipt  of  the  3500  waa9  that  aha  had  been  talk- 
ing to  ^tophena  about  doln£  something  for  her,  and  that  ■&£  thought 
ah®  might  be  able  to  run  a  hotel,  and  that  he   gave  har  §©Q©  towards 
that,  and  that  porhaps  later  ha  would  give  her  raore  :«oney  for  that 
purpose.  All  the  letters  regaining  in  her  poaeeaaion  at  the  time 
of  the  trial  were  admitted  in  evidence. 

Defendants  entered  categorical  denials  to  nearly  all  of 
th©  testimony  of  the  plaintiff.   >oth  of  the  defendants  teat  If  lad 
that  the  occasion  of  Stephana*  meeting  '^rs.  ,'aeder  waa  by  tele- 
phone ^eaeage,  and  was  at  the  hoise  of  t^ra«  worat.  The  only  point 
of  difference  in  the  testimony  as  to  their  meeting  #aa,  that  plain- 
tiff testified  that  ehe  was  telephoned  for  by  iianna,  shile  defend"* 
ant  a  testified  that  Hanna  and  .jtephena  had  SHHM  to  the  apartment 
of  ''tb,   fiorot,  and  that  Mra.  P-orat  telephoned  for  plaintiff  to 
oorae  an!  maet  dtophena. 

The  defendants  also  contend  that  it  ma  immediately  made 
known  to  Krs*  ttet&tr*  the  plaintiff,  that  Jtephena  was  married, 
rhie,  however,  I*   denlsi  hy   plaintiff,  who  aaya  ah©  did  not  hear 
definitely  that  Stephen  a  wa:n  rnarrl  ad  until  during  Jurch,  1969  • 

The  teetirr-ony  of  the  two  defendants  and  -'re.  .-or at  *;aa, 
that  after  seating  ;ra«  Vaeder,  and  aft^r  eone  ••HHTversatl.or,  the 
plaintiff  and  .stephena  ret&rad  to  a  bedroom  in  the  hon«  of  r.?.. 

Borst  and  regained  there  for  eorae  tisse;  defendant  .(anna  leaving 
before  t;>ey  did.  otophone  adnita  that  be  frequently  aaw  plaintiff 
on  his  viaits  t  the  oity^  ad-nit^  having  written  the  letters  In- 
troduced in  evidence,  and  the  ©there  that  had  bean  returned  to 
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Hanna?  ho  further  testified  that  during  the  dntire  period,  they 

sustained  an  illicit  relationship;  ho  admitted  having  fre-ju®"*- 

ly  given  her  raoney. 

8ta$hana  teat  if  led  that  during  111*  auaaser  of  | 

after  June,  he  stopped  soming  to  GMe^gO  and  no  longer  tfrots 

plaintiff,  or  Mat  bar  any  money?  Bttnsa  testified  that  during 

thit  period  tho  plaintiff  tana  to  nisi  an  *  complained  of  Stephens  * 
attitude, 
xfxtx?.  and  stated  that  by  r&^&cri   of  hor  having  taken  up  with  .Stephens 

aha  gave  up  other  friends;   that  she  knew  Sta$$MKVia  mo  carried, 
and  intended  to  ■*&*  trouble  for  hiss  by  Baking  known  her  ralatica*. 
ahip  with  him  to  hia  fa:nily;   that  t&taa  threats  W0&9  mAM   fre- 
quently by  plaintiff. 

oth  of  the  deferdanta  testified  that  they  did  go  to  the 
home  of  the  plaintiff  to  secure,  if  poaalbl^,  the  return  of  the 
letter® »  and  #ere  willing  to  pay  h»r   to  secure  the  return  thereof. 
Stephens  claims  he  was  there  only  once,  and  that  the  fur- 
ther conversation  I  leading  to  th?s  payment  of  a  certain  mm   of 
nsoney  wore  had  #ith  anna.  Banna  test, if ia??  that  afterwards  he  paid 

plaintiff  the  sun  of  |S00«  and  that  before  paying  that  none?   he 
reoslvsd  fro  .11  her,  as  aha  jsa'Ui,  all  the  lattera  w&ieh      4  in  her 
posaesslon?  that  be  ticked  hor  for  a  receipt  Pot  Hat  -noney  30  paid, 
and  a  raleaaa  of  all  claims  of  any  kind?  that  «ho  refused  to  #lve 
a  receipt,  saying  (hat  her  attorney  advised  fear  not  to  do  so?   that 
the  $300  was  paid  for  buying  for  Ctep!v3n*psace  frcn  "r;s.  &aad«P« 
the  plaintiff. 

.oth  defendants  deny  categorically  that  tnay  threatened 
'■?ra«  -'&edar  with  arrest,  or  statei  to  her  that  they  vould  injure 

her  reputation?  denied  that  they  Intended  stoarging  her  sith  lia- 

orderly  conduct  and  larceny;  and  both  denied  that  aither  one  of 
then  ever  laid  a  threatening  hand  upon  her  at  any  tino  that  they 
met  her,  either  toget-er  or  alone. 


- 
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In   urging  a  reversal  of  the  ease,  defendants  claim 
that  no  caus?  of  action  is  set  forth  in  plaintiff's  declaration 
upon  *hich  ths  case  went  to  trial?   furthermore,  that  the  court 
erred  in  refusing  to  instruct  the  jury  to  find  for  the  defendants, 
both  at  the  close  of  plaintiff 'a  evidence  and  at  the  close  of  all 
the  evidence:  that  the  Mart  erred  in  the  giving  of  Instructions 
on  behalf  of  the  plaintiff  and  the  refusing  of  certain  ones  on 
behalf  of  the  dofend&nta;  and  bXMWIi  tho  verdict  is  contrary 
to  the  weight  of  the  evidence. 

a'e  have  reviewed  the  bill  of  exceptions  carefully,  but 
do  not  find  any  exceptions  preserved  to  the  instructions  £iv©n 
on  behalf  of  the  plaintiff;  moreover,  while  lef  andante  offered 
motions  at  the  close  of  th«  plaintiff's  case,  and  at  the  close  of 
ail  the  evidence,  to  instruct  the  jury  to  find  for  tho  defendants, 
yet  apart  frora  the  actions  to  instruct  for  tho  defendants,  the  bill 
of  exceptions  ahowj  no  written  instruction  to  that  sffeot  having 
been  tendered  to  the  court. 

he  only  question  for  review  that  defendant  has  preserved 
in  his  record  la  the  error  of  the  court  in  refusing  to  grant  their 
motion  for  a  new  trial  because  the  verdict  was  clearly  and  aanifest- 
ly  against  the  weight  of  the  evidence. 

iJhils  are  have  already  riven  the  plaintiff's  and  defendants* 
contentions  in  considerable  detail,  yet,  in  determining  the  ques- 
tion whether  or  not  the  verdict  #as  manifestly  and  clearly  against 
the  weight  of  the  evidence,  th*re  are  several  circumstances  brought 

out  in  the  evidence  which  olear  the  way  for  our  decision. 

rha  plaintiff  stands  alone  in  her  testimony.  ;?ith  refer- 
ence to  the  acts  of  the  defendants  complained  of,  she  la  not  cor- 
roborated by  the  documentary  evidence!  on  the  contrary,  we  be- 
lieve It  is  Inconsistent  with  plaintiff's  contention.  With  refer- 
ence to  her  physical  condition,  which  plaintiff  allies  to  have  been 


If 

■ 


the  result  of  the  acts  of  th*  lef aidants,  alt*-- :. 
to  havo  been  attwled  by  a  physician,  auoh  physiici&n  was  not 
called  to  testify,  Tha  clrou^  tances  of  her  meeting  .Stephana, 
and  what  too--  plao<»,  wera  c-.ntradicted  by  three  wit^ensee,   'he 
acts  charged  against  tha  def -.mdantfj  which  constituted  the  bails 
of  thl«  action  were  categorically  denied  by  the  d ef end an tS.  Xniie 
plaintiff  insisted  that  there  Vat  re  connect!  or.  bet  .scan  th«  return 
of  the  letters  and  the  payment  of  the  $900 j  y*»t  it  1?  i  striking 
coincidence  that  the  letters  were  turned  ovar  -it   about  the  titse 
this  money  was  paid;   and  this  fact  is  admitted  by  th®  plaintiff 
herself. 

Her  explanation  of  the  payment  of  this  $$60  to  her  Is 
not  satisfactory  to  this  court.  That  two  rr.on  abound,  within  a 
period  of  thirty  days,  coai©  to  her  hone  twice,  threaten  her  with 
arrest  for  disorderly  conduct  and  larceny,  handle  bar  jjcurhly, 
use  violent  language,  threaten  to  blacken  her  repututlcn,  and 
within  a  few  days  after  the  second  visit,  that  the  d&f*"' 
Stephens  should  give  her  $50Q  towards  the  purahaae  of  a  hotel,  and 
for  no  other  purpose,  •seat  to  ue  highly  improbable*  Moreover, 
on  cross-examination,  plaintiff  testified  fc&at  whaa  she  $av#  these 
letter©  to  Kanna,  the  on?  defendant,  ah*  state-"  It  w&i  tier  inten- 
tion to  deliver  up  all  of  tfeMB  lett«T8  in  Bar  p0saa*sidl9  at  that 
time.  The  production  of  the  letters  in  evide.-ce  indicates 
failed  to  do  *at  and  Banna  testified  afterwards  that  sna  claimed 

to  have  kept  th*  beat  letters,  and  threatened  to  tase  than  unless 
ahe  received  additional  money. 

Aftsmthat,  plaintiff  vialted  ^loonington  to  eee  Stephens, 
who  refused  to  ass  her,   no  more  raonssy  «ass  paid  plaintiff  after 

thia    ';.   la  October  aho  brought  this  suit!   fallowing  shich 
plaintiff  again  began  writing  letters  to  Stephen;?,  and  on  April 
£Sth  *s  find  a  moat  remarkable  latter  written  to  ;teph©n3t   it 
roads  rxs   follows: 


[tS    1 


■  ..ihia.: 

Uaar     r.    ...tepberai      !   havo  Juat  received  a  very 
dl  a  treating  loiter  from  r:y  Kiater  In  Jenv  r,    saying 
raother  1«   quits  ill,    ■  -   she  la  73   jraara  of  are,    this 

way  be  aerioue.      They  alati  na   to  ootea   there*      1    would 
like  tc  so  but,   dearie,    3    have  ret  the  clothes  or  the 
monay  at  tfea  present  hmh$*     You  kno*  you  alvaya   told  naf 
undor  no  circumstances  oould  you  as®  aa  disfcraaaad*       'ou 
oouli  not  be  bftfMf  if  vou  fen**  it,  and  i  know  of  no  rea- 
son why  I    ehoul-.t  not  let  you  knew  that  I    mmt  to  000  you, 
You  always  did  atUfct  I  asked  you  heretofore,      if  you  prefer 
that   I   rseet  you  in  fJlooraingfcon  one  day  next  ssalf,    I   -sill 
-so  ao.      If  you  tfould  rather  cotno  here,   vrary  well,    I   will 
KU&OM    "y    'phono  number,      rou  can  long-di stance  ma»   or 
let  no  hear  In  any  way  that   anlta  you  be$t,   but  of  oourse 
I    arant  to  hear*      o'orachow  or  othor,    thia  little  latter  should 
be  etrictly  between  ourselves,   but  1    auppoae  you  u-ill  ruah 
away  with  it  for  profound  iagal  advice,      .oil,    let  *«o  tell 
you  that  not  a  lawyer  in  tlllnela   *an  tell  you  what  la  In 
my  head,      feu  ar«   the  only  ;-an  I    an  going   to   toll   It   to, 
and  than   I   intard  to  whlaper  it  If  you  get  oloae  aneugh 
-  -  -  yon  and  -  tenon  aona  talnga  that  lawyers  or  nobody 
elue  kxiowa  -  -  -  but   I   an  not  going    to   orlte   it  down  here 
either,  for  tivj  banafit  or  dotntnafit  of  any  ono.     xou  un- 
derstand,  and  you  wouldn't  want  Ae  to,      tfow,    what  i«  the 
una  of  bains  idiotic  with  »•?     Shy  don't  you  cons  and  see 
rae?      ?oth  the  children,   Alpha  and  mama*   ara  in  "lew   "or!-:, 
and  hav%  baan  ilias  for  over  a  y&s.r»      1   am  quite  alone  here, 
and  want  to  SO  and  aeo  rcy  mother,   but  it  ie  quite  irapoealble, 
aa  at  gahtnant  nenant* 

Your 3  truly, 

Fannla  i . , 
4M06   Calumet  Aver.ua,  'pher.e  4489  Oakland** 

At  one  point  during  her  ercaa-exa-lnatUo-,  plaintiff  denied 

having  written  this  letter  or  having  ever  asked  deforciant  Stephana 

to  corns  and  ae©  her  after  tftia  ouit  was  started,  Her  only  explana- 
tion of  the  letter  f.va:s  that  it.  nea  -vr liter  undor  the  s  trees?  of  the 
oiroufflotanoee  therein  atated.   Chare  ana  many  expreaaiona  in  that 
letter  which  are  not  associated  with  the  strews  of  clroumst&noee 
and  cannot  ba  accounted  for  by  that  explanation,   y®  regard  this 
letter  aa  corroborative  of  the  contention  of  the  dofendarto  in 

this  9mam§   Ml  the  character  of  the  relationship  that  existed 
between  plaintiff  and  Stephens*  and  defendants  vera  Ion  of  the 

circuxsatancea  that  led  to  thio  action, 

necessarily 
nils  the  preponderance  of  evidence  la  notAdetsr::dned 

by  tha  number  of  witnesses  testifying  on  either  side  or  the  oaae, 

yet  in  this  case  that  circuit  area  roust  be  oonoiderad  by  thia 
court  an  important  factor. 


-.9- 

fff  Jmva  o&rofully  oor-alderod  th»  avldonoa  in   &M.8 

cue-.,,   and  ar»  final;  of  the  opinion  that  tfc«*  pr**ponf*@r«mo@  and 

*ei£ht  Of   UM  evidence  ar*  uniMastionafcly  with   tfca  dafardanto, 

ani  that   fc3&t  verdict  Of  tha   jury  lift*  olaarly  sxrd  r-arslf&atly 

ag&inat  tho  aoij^ht  of  the  <?<rid»?o«». 

;n  the  OftO«  of  ggj^alaajg  v«   &^  &%♦  &«  By«  ?&>«*      '■     i.il» 

6ft£»   Qhiaf  Jtaatiaa  Jart«rright>    apoalrlaig  fnp  th*  onurV? 

■  ;he  oorstitritl  -~n»    VhlOh  provldaa   that  th<*  ri^ht 
of  trial  by  jury  *a  pravioualy  emjoyad  shall  raesain  invio- 
lute,  doeo  net  natea  th&  Jury  $Jm  final   v-ri-'c-i  of  th«*  weight 
of  atrldt,»noa»   and  if  a  vsrdiot  ia  ujayjifosttly  gtgatxiat   tho 
aaigfct  of  fcsfi  oirldanoa  it  la  &ha  dta%;  of  tha  trirj.  fuA&a  to 
at  It  aside  &nd  grant  •  «»»  trial  *   audi  &  fal&aBPa   to  do  so  is 
error,    f©P  KMofe  &   JutdgftOfit  *i»jt8t  fea  reversed." 

Ste  bawa  alroady  a$a%04  t&uet  in  our  opinion  fcha  vardiot  of 

IIM    jurf  in  oloa.rly  &0&  sanlfoatly  agaljiats    &Imi   weight  of  tho 

avldonoftj   «twj  Kboroforoi  tm&ax*  Hue  orirnini©  umioimood  in  tha  o&ae 

of  Setialaon  v»    s«  Sfc«    «.  Ry«  Qo»»  *j?£rjj*  *-at>  a**«aH  afoeald  h&va 
granted  tfta  notion  of  tho  dafassAaif'fca  for  a  now  ferial*     Rta  f*iiura 
t:    fco  00  •.■;  »*a tinted  awoft  trror  for  wftish  th«  aaaa  Mtaat  ba  r*r/ara»d 
and  raatais&adU 

tfas&ORba  in  $2&af  r  bs\i#f  h-avo  aateag  this  oouri  ^or 
a  rovoroo2  aitfei  a  f&ai&Rjg  of  foot*  a$aii9*i  fclw  plaintiff* 
■a  a«i390%j  aci««var,  jpaaa  u$k»3  W&ofc  $»aailoa  feaoattaa  dafan&aw&a  have 
fallad  to  proparly  ps*oaarva  it.  fa*  y&vlas* 

?o?  ta<*  raou&ona  baraituftfiivi  »#8if5»a4#  i»  oaaa  vtll  bo 

...  -J, 


I? 

Appellor,  )     &J»M&$  9tOH 


va.  )  'flUNERft   | 

!  aaqe,   et  al.,  )  0©OK  80! 

•cWx  Appellant a.        ) 

1  Q  A  T    A 
JL 

A  judgment  for   $i@&*$g  and  ee<$tn  MRMV  entered  is 
favor  of  *p$telle##   In  i  suit  teFOtigfrt  in  the*  suniaipsa  Court 
of  Uhieago   by  appollee  fi$*l&*t  S£N*rt&$  &.&ef   one  of  th«  defend- 
enta  herein,     A  creditor***  bill,   be*e4  on  t&&«  $®$&am%$   m\& 
filed  bf  Jonathan  Ma  ftftfttwttt  .--^rtha  Ade,    tuba  principal  defsnd- 
ant,   trnd   HlfttiBi  H«    Ado,  .iasel  Me,    the  wif#  of  Tflllleia  $#t   &»d 
Theodore  J»  *de.     -Aftaeere   fftftt  ftlfttf  by  the  defendant e  «&$£.$ 
Jwk»s  worw  mentioned  t?;.  the  creditor^  bill,   and  upon  leeue  h#in# 
joined,    the  $&&*  s*s  r-eferrad   to  a  cte.at«r»      $&«  muter  fo^nd  in 
favor  of  the  ao-iplainaiit,   ana  fe^tftst  All   t&e  &ttstm&itm%*i     upon 
vhleli  finding  the  court  ontured  a  d*5©re'3  oonf:  n  '.    •:  t&a  ftMisagi 
oi*  the  c«*at\»r#  from  whioii  dear^s  $&ift  appS'S.1  ija-2  bftflfi  pro&ecnitod, 

?he  note  up^n  whioh  jui&aent  *ft£   stored   in   fe&te     iUniolpul 

w-ourt  rftft&i  &fl  fte&lOttft] 

"Chicago*  glared  1st,   i®9&» 
^roaiith  Jonathan   *•  Me  end  Jortha  &&•  daelare  that 
»e  ar«  indebted  to  our  ©on,   Jonathan    i>   Ado  In  the  auts  of 
,J.jU3«'l''#   tifeidft  In  &ft#  bits  fro«&  the  s state  of  bis  deeea&ed 
brother  SSaanuei    I*    Ade*   whioh  eusi  he  stay  draw  in  ftHftll 
MHMBitft  out  of   the  bueineee,   or  affc^r   the  Sfcftfcfe  of   tho 
father,   fl—fttmt  It  fro®  tne  notber,   bertha  Ade*   or  frors  thy 
■adalniatrator  of  ttte  eataU*,    If   tlicsr»  should  be  uny.      Kew« 
ov«r,   th«  Interest  »t  djiS  on  i»14   von  .ahail  bo  pftid  yearly. 

:Qrtba   Asi©,w 

John   3,  Ad*»   ona»  of  tho  »i,^n«ra  of  &Hi  foregoing  not.a, 

had  boon  married  thrao  tiaoa*     There  «ere  no  ohildrsn  aa  a  result 
of  r,b©  first  sarria^e;     but  AA  ft  reanalt  of  Hie  aaaoncJ  marrlcv'e, 
there  aero  mix  ebildren,   ns*?n©lyj      Steven  !>"•,    :.«rtha,   SkSAiftlf 
iMHBHtftli   i«B83»l  and  Jonathan   ft«   ;;d«j      the  l-aet  nanesi  bfting  the 


„8- 

oor-plal.nant  herein.     A«  a  result  of  the  third  rcarria*    ,  •, 

j  Hi  th<--  yritftyfcl  defendant  In  thi«  ease,   there  ^ere   three  chil- 
dren,   two  or  who??  eere  Tilll&r  ";,  end    *vecdor©  J".  Ad®,   also  de- 
fen  <Ja>~  if   !  rs    t  '  1  ■  &e  t  i  on . 

Prior  t.     tits  giving  of  ifc«  note  h§re«rahov«  pet  forth, 

on  6 
Jkaonuel  Ade#*of  the  children  "by  tve  aeoond  mi*ri*ft«,   d**d,    If*  v- 

ing  none  ine12rar.ee  ard  personal   property*     n*  ,   a  brother, 

was  appoints^  administrator  of     re&nuel'e  eet&t--  ^olleot»d  the 

insurance  ard  turned  the  personal  property  into  ^oney.     a  division 

of  the  estate  entitled  eae>-  of  his  brother*  and  sister,  mbhI^i 

children  of  John  ':.  Ad©  arid  hi  a  second  wif»,    to  the  ttxxe  of 

11    ,36,  &&**   testss i  of  turning  ov#r  this  SROaey  to   th® 

brothers  wnA  flist*<r  of  tvs  deosaeod  1  &de,  used  this  f.oney 

In  *etahl<  riblng  a  dr«£  store,  operated  in  his  mm    ,   .-.mi 

lr>  *"■   -      mother  brother,    ItSvSH     . ,   ^ae  #mpleyed«     To  evidence  the 
indebtedness  due  t> -e  brothers  and  aieter,  a  aeries  cf  notes  to« 
cjjssiifd  by   ?ohr   U  »•■■•'■  Berth*  Ade,  Its*  principal  defexubutt,   to  Wit 
various  children,   ^r  $116*1$  each,   ftjaotsg  which  ^a»  the  note  ^srs- 
iaiibsrs  set  forth,  on  which  *   judgment  m  soured  in  fc&w  "  umielpal 
ro«rt#  snA  shift)  has  been  made  th*  ba«!*;  §ft  these  srosss*ings»      This 
•fVg  store  va^  afterwards  transferred   tc  the  father,  John    '.   Ade, 
and  '-'teven  "  •  Ade  continued  as  an  employee  in  charts  of  the  store. 

In  3      *     iMHil  44*|   sits  had  acted  M  *dBtftiStrat9r«    and 
tl   fhoac  a**S  the  dm??  stars  had  been  one rated,  beca*"**  involved  in 
difficulties  in  wh?ch  oriisiruO   proportion  *a-   threatened.     In 
order  to  rclier*?  thin   sitttatiflB   -J.   9«  Ade,   the  father,   and  feis  sife 
'fcrtba  Ade,   executed  a  snort  **e;e  upon  fcfes  hssisstsad  located  at  *'o. 

< vereey  street,   8bs  %ii  srifclnslly  in  Jsfta 

•   Ade,  feat  In  &S*SlflMf*|    "         ,    11    SOS  hy  mesne  or--  -iferred 

to  "ertha  ;de,   the  wife.      Pht  r^onpy  raised  ttfMHi   tiki*  BSrtgS 
used  In  hc-valf  o"  the  son  tSJHMtl  Ada,     I   year  or  so  later,  via: 
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ilHHlt  MNNlj    Ill9   Ben  Saa&ol  •*<»  &*ra,in  Irs   trouble,    and  an  addition- 
al mrtgftjit  fr  .  111  •   plaead  on  the  boweetead. 

About  i*01   r.teven  P«   Ado,   alia  had  been  in  charge  of  the 
ifU|   store,  instated  that  the  store  b*  turned  ov»r  to  Mr  in 
papaiant  of  bash  salary  #lit  birr.     Afi  a  result  of  an  fcgjWHHWmt 
between  Stavan  '•".   Ado  and  tbe  father,   John  8«  Ada,   the  store  wae 
tttWIid  over  to   t?"e  fPWBf  t      A»  part  of  the  agyaasMmtf    Bta*aan   ",. 
Ado  alsio  ayeaftaai  li   pay  the  avawtws*  upon  the  two  life  insurance 
fallal**  of  $1600  aaattj   tblah   the  father  earrJ'Kl  in  the  .'ferran 
Kttttt*)   Rafiefit  aaaaalatlenj     p&v  the  balance  due  on  any  of  the  notee 
that  had  be«o  river  at  th*  time  tha  grog  otorw  wfiAff   established? 

l&aa  to  pay    |R  weekly  for  the   support  of  the  fat- M -r  and  Mr  *ife, 

At  the  tiPf  thii  lymiiil  wat  #nter«vi  Into,   there  were 
livir ■■  r«hn    '.   and  Bartha  A,ce,   Johatban  ■::,,   the  aaatalainafit 

herein,    '■•'Hilar  H»,   Theodore  ■*♦,   and  a  younger  brother    -'Ted;     also 

jr  thf?  naro  of  fteak,    aha  board*;'   and  roo?wed  febarat      About  t«© 
MUttaa  after  the  trarsefer  af  Ihe   ater     I        teren  !*«   Ada,   tba  fatv  or, 
in  |3mi  presence  of  hi*  *lfe  Bartha*   stated  to  Willia«  •'.  and  Theo- 
dore f«   Ade,  hira   son«  ay  th*  last  '-arriasre,   t>:&t,  "tafjhan  ?*,   Ado 
bad  net  bent  his  proviso i     that  they  irere  without  mean®  af  support, 
ani   that  h#?  depended  entirely  upon  the  two  defendants. 

At  this  tiwNj  both  of  the  defendant*  s;ere  essployed  and 
aaming  moderate  hut  aisfoatasitiai   ealarlee.     fflllaa)  ■'«   MM  wa» 
about  83  years?  of  a«ce,   and  th*  younger  brother,    Theodore  A>f    aovoral 
years  b&a  J\inlor,     %r>t   -;.   tken  aaid  tc  Ma  fat';*!-!*  t  ■-■   ;^o',;ld 

ta&a  e&ro  of  both  hi  a  aa^Htaj*  and  fat>-<»ri  provjd*  for  thair  sMpport» 
pa^f  any  axfNmaaf  n'VJ^oeary  for  the  snalr-torjanoe  of  (hi  boussehold, 
Imlttdlaaj  MM  oare  of  tfea  property,   an^  protect  %!w  life  Irfatsranoej 

b'-;t  tvat  MMf  atiawK  b^  yaiwlawaai  to  th*  extent  of  ttaa  tawant  ad- 
vanaa€|  irttl   aumaya  roaiiaed  fyaa  ftha  house  or  th<  lifa  Ina^paaaa 

pollolenj      that  it  «ai  apraod  by  ibe  father  at  that  tla«|    that  in 


Min 
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oon«Meratior  of  toni  bcy«*  nrrfi  :  Mjiwteamt,    r 

tp  at  tve  death  of  t-  tl    r  and  fatv*r  tl «>y  veuld  receive 

^roncrty  ©r  t*r«v  lif*   Jn<>rurance,   or  &t   aveh  t?w<e  a*   t I  a  I 

advanced  tey   Uw    '     •  '  aqru*.l  the  valn«*  of  the  heseete&d  mid 

the  policies*  o>*  life  Insurance. 

•?rtly  after  |hti  ftyrttswitt  wa»  er- tared  into,  Jonathan 

complainant, 
0.   MftAMWVfPt<NI  awl  woved  away,  and  within  fey  fe       boarder, 

r.   §•*&,    left.      flWW  that  fcilBHB  or:,    the  defer-i&nts    -ill  tar   .  ♦ 
and  Theodora  J.  Ade  paid  the   entire  expenses  »f  tht  ho *>ehcld, 
whatever  pera^nal  expenses  vera  n«*5e*«ary  for   I  | her  an     father, 

much  »»  clothing-,  ir«d'».c*n©»,   drug*  and  pareoral  gjpandinp, 
all  taxes  levied  on  the  propert-?,   IntlttdlRg  real  estate  taxea, 
water  taxes  and  special   *0Ma*SHmtt)     the  flit  lr.Pi.ranca  on  the 
property,   also  the  inev.ranca  pre  iur:?  or  the  life  in«-cra--oe  polioles 

tmkjy  repairs  on  the  houjse?     Use  $s$Q  and  the  Isso  isertgagM 
that  h«d  >>een  placed  Qpota  tht  property  at  the  tls»  Samuel  Ado  was 
in  difficulties;     "blllft  for  attorney's  fees  that  WOtl    r    »  ■   father 
had  Incurred  therein;     the  price  of  the   fanily  burial  lot  at  th«* 
tim  of  gh«  death  of  the  father,  John    -,  Ade,  uhlth  occurred  In 
•■ary,   1910)      Mi  t  ral   expen^ae. 

• ortly  aft<*r  tht  death  of  tfet  fat  <  r    L«  Nfemttry,    v 
Jonat*  ar    '.  Ad©,    th«?  eorpluin&nt  herein,  fl—ttnditt  payment  fvcm  the 
Bother,  hut  nf-ver  in  fact  preeanted  the  note  to  her.     it  also 
©laired  to  have,  taiv-ed  with   the  defe^.ant,   Hfe,   ".   Me,    about  it. 

On  varoh  Bg,   1910,   the  wither,       rtha  Ade,  deeded  the 
property  tc  Nfe*   "#  ad  Theodore  ?*   Ade.     Afterwards      •.      .   trana* 
ferr^d  hit   interest  in  the  property  to  ftwetort  J«  Ade.     Prior  to 
thie,   the  Beth*?,  vhe  was  the  bowtfltlagy  in  the  life  insurance 
policies,  taslfiied  her  l«t%WPf  t  It  her  son,    f!  .      ,   Ade.  -"*ey 

on  these  policies  after  V«  death  of  tht  father,  va«  collected  by 

■-.   If,  Ada,  who  |a  turn  gave  thtltrt    !.   Ada  hist  gro  rit_:.  share. 


.qmoo 


Th*»  ofMflftiawRt  contend?*  tv-at   Vh»   transfer  ©f  v®  prop- 
erty an-'    fchl  OOOlgmsant  of  Vh*   7'  *QO  polioiao  "by   h 
Ado  tc    Mo«  R«   and  fboodOPO  9%  *®t*>  vitlxmt  |0©d  and  legal  con- 
oldorotioftf  and  wirt  fchoroforo  void  «,««  to  ©roditere;     and  further- 
more, ?md©  for  the  nurno!?*>  of  defeating  fejia  eorpl&ir&nt     onathan 
■'.'■•♦   Ade  In  the  MOOOOIf  of  &0  •lata  !r   controversy, 

I    the  hearing  "before  the  master,   fctlO  complainant  oalled 
the  --oth^r,    :<?rtv&,   th«   t*o  ethOV  dofondaittej   91111m  "♦   and 
MwOdoro  J»  Ade,   and  also   testified  personally.      MPfcor  th©  0©*H» 
plainant  ratted,    the?'*  sane   <*iin«s3R«f  aorg©    .'.    :-ec!«  who 

had  roorsed  at  t!  ■«  ho~e  on  IMvereey  street  In  1901,   were  ©tilled  to 
testify  for  the  defendants. 

s'illi&r  !'<«  Ada,   in  hi©  testir  ony  as  a  ©linos©  for  the  cor?. 
plaln&nt  and  on  ben&if  of  th?  Aofoadojito,   otatod  po^tively  th&t 
an  Htminwnt   feftd  toon  entered   lnt«  OStwaoo  John    :.   and   :.:.ertv.a.  Ad© 
on  the  one  «ide,   and  bJjftoolf  and  hi  a  br?-'th*r   OhmI<w 
other,   the  terne  of  ahieti  ho*9  already  feoon   tot  forth?      that  in 
ptzrauarce  of  said  ogr©onont  ha  ©I  -    .      ■  ■pr&" 

RLVRV  on  t:-e  life  in. -v.  iron©©  policies,   taxes  of  all  kinds  o     the 
property,   fire  inaurojoo©  to  protect   tho  hou«<*,   won©?  da*  on  the 
BOFtgOgO©  Dmt  had  "been  placed  on  the  heo&atood*   attorney***  f**ee, 
and  nimyi  reee^eary  fc<r  the-  pornOnal  ccisfort  of  the   sother  and 
father,   mmolyg   f<ir  ©loth©*,   &rug«v   doctor  Mll»,   ete.,   and   opsnd- 
tftg  MflfROyt     and  in  addition,    the  weekly  OX]  -tuln  tho 

household;     that  froas  1903    to  1—'    thooa   ©S9©n«©«  were  paid  ©y 
pernon&lly,   ©ad   th©  brother  ShOOdOT©  .T.   paid  hir    tela   ©haPO|      tnat 
after  1989,    it*©©  he  rarrlad,  hi©  bret-  r    feoodora    ?•  Ada  pal 
tve  oxp«»ni9«9  ar,d  he  p&itf  fels   ahare  of  «ar»;      tad    that  tho  raothor, 
Bertha  Ad«,   t«  no*  living  with  hir-  at  hiu  tmmi      %h»%  th*ro  wan 
adT&nood  by  hir  and  fell  br<";t-  :r  in  th^©«  pajnaonte  a  ^^  ^nurtl   tc 
none  ihon  t^ioe  th«*  valus-  of  W»o  hom»*toad  and  Ifeo  neount  of  tho 
life  ina^ranoe  polioi*e« 


to-n 


ffit  lt«  corroborated   In  hii  t©v*tSfi»ony  fey  hie  brother, 
toiaro  1«   Ada,     The  aether  *b©  m  Ltd  by  the  cowplftinant* 

was  iilMi«1 111(1   ttlfVttgb  hi   interpreter,   tmi  Thil©  ©h©  <Hd  not  testify 
in  a©  Map  wordst  that,  an  ignmmmt  had  been  rade,   «till  w©  Mfarti 
the  import  o**  b,«r  tMtlMnf  to  b©   that    the  property  *n:i   the   tJMMI»* 
anc©  Bcn«y  w<a?   to  have  been  turned  ©v<*r  to  the  defendants,    ffilliaia 
•  -,  and  "beodore  J.  Ad©,   In  consideration  of  t'  «  mttnwjfn  ©xp**nd©d  by 
thM  sine©  1902 «      :">'.*»r*  w©r©  offered  M  ©ghlMtft*   rXKiyta  for  I 
payr»ent*  r*%&&  by  the  two  sons  o"*  tht  principal   defendant.      Eh*  ©It* 
nesa  BMh  testified  that  h*  lived  at  th*  ho*©  until  D»<wwslb«r,   1901,1 
that  dvrinv  the  tiM  h©  L(wl  there  hp  paid    "-':', "0  per  *©ek  board, 
only  other  evidence  wa?  that  of  the  ©e&plain&nt  Jona- 
than 0*  JMftt*     ■'■'?,  t#©tSft«*1  that  *h£l«  h«  fe  *  Sanaal 
had             In  tPOtahlo  an3  that  it  ^s-"*  of  a.  s^ricM*  eharaeter 
Bight  involve  original  prosecution,   yet  "        Id  not  fcnow  of  an*  mobV* 

had  for  Iht  potrpes*  of  Mining  n©     *;  to  help  9am**l  sot  of  th* 
difficulty  and  in  ©onseeuence  of  ©Meh  a  nertjcaj?©  f©r  $«00  *&■■?-  placed 
Ml  the  hflMH     nor  did  he  h*©#  of  any  «ube©cuert  a§yjmnH   in  ©hicfc 
a  BBrtgag*  for   | 589  Ml  pl&eed  or   t  in  the  y?*ar  1000, 

•further  testified  that  he  did  not  kr.cn  of  Che  BgMOMBt  ©Mob  re- 
sulted in   th*   transfer  of  the  store  frcr.  John      .    to  Bt*MB  '  ,  Ade, 
nor  of  an  tgM*W*nt  by  virtu*?  ©f  «hi*h   the  defendants  alalaeetl  the 
homestead  was  transferred  ar.d   the  liTe  insurance  policies  assigned, 
><e  further  testified  that  b<*  lived  at  hMM  until  he  Ml  MVPi*4f 
which  was  in  th*  f  ■:  -  r   I   01|     Mftd  that  during  the  tint*  he  was  therr- 
he  paid  board  at  the  rate  of  |8  per  w©*»X;      that  after  h*  left  hois©, 
he  contributed  nothing  to  the  Mint*******  of  the  household  cf  hi  a 
father?      that  he  did,  however,   natal  carton  repairs   such  h«  build- 
ing &  fence,  building  a  porch  and  also  painting  several  rooms, 
total  amount  of  such   eorwio©  for  both   lh*  material   m£  th*  labor 
wa«  eorsparatively  ©rail*     B*  further  testified  that   Hi©  ffcthor  *nd 


<»«»r  , 
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iw»th*r  tm&  tn©ub}.«   in  having  tiw  d&f©n&ar>ts  S&U&sa  .;.   mA 

sAftP*  J,   pay  l»oard  ft*  bOGNBi   (end  that  frequently  %h<»  ?sether 
ar  MS  father  wmiid  WJBtt  fee  bis  to  osllvt  hi«  aid  tn  g**%£»g  th* 
boy?;   to  pay  tfefttr  board;     «8d  lit   tout if led  that  fTft^tKmfely  th® 
(Htifr&dftKta  $ttfttfPt&tf£  tfltfe  th&  mother  MKS  father  about  raalr?t>.dnlng 

ifct  hfltnthil4« 

CTOM|>llltmilWt  aialntaina  that,   a$tftt4V$7  Bfte**ya  ffftr*  advanced 
by  dsfsniantj  war  -   in   th*  forts  of  a  gratuity  and  in  th«*  ptsrforrs- 
MMMi  of  a  natural  duty  o#lrts  £tea  l&D   -jfcildr^n   to  |&e  parsnta. 

Xfet  d«f«ndant*  oontorri    l&ftt   tfc»9  paytft&nta   t«S*«  EXS&ft  by 
t&«a  in  pursuant©  of  an  sacprosa  ftgp*$ss»sst  *nt#r»d  tuts  by    robn  •% 
ar,d  bertha  Ad&*   ttMrti  If  ***f  sou  Id  do  so  t**y  should  WMMrihr*  iha 
prc/p&riy  Us  igBftftt&oaa  and  tb«  lif<a  iB4MBMMa<M)  ooltsla*,   aithor  at 
th«  &*&&  of  lh«  sethap  mA  father,  or  at  tuefe  %%m  as  ib«  noB«fii 
■tiVNMMMl  for  tb«  purposes  hsrsinabova  *•*  forth  KHR&6  <s~mU    tha 
value  of  tb«  &MM»*tfta4  and  tha  aaourt  of  tb#  lif«*  in3»jrr*no*  polictos. 

Mi  sastsr,  ncwsv«r»   found  that  thorc   mmi  £9  ^ferc.»abla 
eeaipaoi  snter&d  into  b*t*$tn  fcSfe  <J*  juta  sg*d  ^is  -fift  on  tttit  on© 
side,   ard   ilvs   tiro  Sajfaa&ftat**    ntllls^    U  HXSor«  l*9    ee   the 

gt&or;      thai    Lb?  p&jpMmt  for  aa^Mpdituree   in  this  &&*#  toatifiad 
to  by  the  defend  an  t  a  **era  in  U^riiiture  of  a  gratuity?     ar>d  tbat 
th«   fcrax&afep  of  the  property  H  asssiprssent  of  the   lifo  insurance 
policies  afora   without  goad  XagftS   consideration  and  for  tha  nurpossa 
of  dfffout in;-;  tha  ■pKjrmsrt  to  tha  ooapiainant  of  tfca  oleic*  or.  thia 
Jtadgaast* 

ftj  havt>  carefully  r«vle#*d  the  astir*  taafciiawBf  tn  tfel* 
MM,   and  fin--   oursivvlvoa  un.ablo  to  oonour  in  t':#?  fieadissji*  an.i   oon- 
olUciong   8Bt  HWI  a*»t«*»#      -'ho  »vidoro«  aa  to  th<?  sontr-AOt,.   glVtna  by 
B1H14H  -U    feftt  la  rsot  oontradlot«s4  in  any  ivi^i    #lt3MMr  by  t#r3ti^ony 

,/  any  f^ots  or  ad^NRMH^MMMMW  &;jp sarins;  in  tiie  oai*o»      .io  is 
■;iorroborat*d  by  t>ie  StttlMfT  and   t-h<j  brottior. 


* 


r  toatlnony  ,rllll«K  '"•   end  '.iheo&ore  ,t.   Ad* 
i?tat*d  tbet    |    ay  h&d  paid  feeiweeis   $8tQ00  af  ,'OC   since  the 

year  1961,   a--;  «p  to   the  beginning  of  IMii  action:      that  the 
peyaent  or  that  m  hi  Mere  than  twic*  the  valu*  of  the  haa**» 
stead  and  the  attouni  of  the  life  insurance  aalielee*     !»  this 
aavtstt  there  ea*  Included  a  considerable  su^  eor  abet  are  hncsn 
a??  ordinary  heaeeheld  expanses  i  »  eetuel  living;  ©ypenees, 

and  for  ehleh  no  receipts  Hfi  effered  in  evi&enaei     bat   ilia 
tistony  ehava  that  they  vera  paid  by  Hi    beys  williass  "",  and  The©* 
do  re  .7,  Ada. 

re  -tare  receipts  introdrced  In  avid  ex* 

feeding  $$f0©©»     An  inepeetlaa  of  theea  reeeipie  elearlj 

but. 
that  they  ware-   nor   for  erdin&ry  household   earc  ,    "or  life  In- 

surance prewHusei   taxes  upon  the  realty,    apee  I  i    aente  &r>& 

th*  release  of  aart#agee  upon  the  heaeeteada     in  add  it*  on,   there 
were  personal  expends  for  the  .'-other  end  father,   ettsii  I 
Mils,   clotMn?:,   etc.  are  all  itama  which  eaanet  be  con- 

oldererf  ee  living  expanses,  whieh  tb-»  beye  eontr  bated,  beeaufie  of 
having  a  hor.e  elth  the  »©thar  and  fai 

The  Mrs  fact  tbut  vany  of  tbeee  receipt-'-   are  la  the  n&we 

necessarily 
of  John  r<.  Ada,    the  father,    ltjg»otAovvr.tr&d«etory  of  the   fact  that 

an  agreement  had  bean  ned*  ee  contended  for  by  defendenie*     Tt 

w&«  but  natural  that*  the  hem  end  the 

hou^e  feeing  ran  by  the  wothor  end  Aether,   that  ell  bi  ■"  re- 

palpta  ehenld  be  made  out  In  either  ef  ! 

Per  can  any  inferimc*  be  draam  free    ita   feet  that  ne  v 

of  eaeeant  or  rrltten   ■"^-or&n&&  vere  kept  free  eh1  !  wmt 

could  easily  heve  been  dra-.m,   evidencing  I  da  by  the  soaa< 

■rtance  nay  be  efctashed  ia  that  feet  ip  tot.  r«  had 

bean  pertiea  to  the  egreeaBeatj    but  la  a  aaall  faaily  ee  this  eaa, 

it  v©ul.'i  not  be  unueu&l  for  th*  boys  elnply  to  aelre  pays  rlth* 


et'i  keefri  -orarvhi.       ewerer*.   a  smear  masber  o^  reeelrti  were 

,  « -ntreduced  ?n  eei&ene   .      fer  It  Lt  slprtlf  leant 

•>re  wc>-e  receipts   for  only  certain  ear  -a,  heeause 

those  e*pe?*4it»ree  were  of  a  fcer  *or  wtiteh  reeed 

are  siren  .- ■•• !  preserved, 

f*0t   that    the  &fla1s?nr ■•"■nt  of  the   life   lneurenee  policies 
NM  &ft»r  llui  tether's  death,  and   the  property   em*   transferred 
efter  demand  hei  heen  ma  iff  by  the  eessp3  I*   Is  not,  of  any  usfn 

usual   «*#r,i  fieance;      at  least,    we  do  not  belisve  thftt  --ferano© 

ears  be  Arena  fro™;  tvc*»e  facts  that  would  w&rrar*-,  a  f  that 

the  preponderance  of  the   mri  denee  lay  *tth   the  complainant. 
f  ■-,  tl  »r  **>■   nlov   for  two  years  b*f*r<  death* 

defendants,   Vllllan  B.   ar  I      •    ■  .   re   J.  ,';do,    .seorr*  !n  the  >:no*leds;« 

•    •  ier*  corniyi- ,-..-  with  the  ngreenent  entered  into  eltli  their 

par<^rte,   night  naturally  hesitate  to  aate   fer  the  actual   transfer 
until    Lt  hoiimtn  D**e*eery«       ve  evtder.ee  clearly  ebe-v*   that  thee* 
two   sons  wer*   Industrious  and.  frugal }      that  they  *er*  constantly 

lored  and  in  receipt  of  p-ood  Umwimi     #e  find  nothing  in  the 
evidence  which  eufejeeta  their  teatl-'-ony  to  su  ;      in  fact, 

to  onr  -  irsds,   the  circumstances  In  the  ease  irpcrt  verity  to  It. 

circus- tattoos  gives  In  &vi'£®n$8  with  referee**  to  the 
nfamvfr  In  whleh  thlf  note  wae  given,  sanely*   for  none?  realised 
fro*)   the  estate  of  Kmanuel  Aie*     the   starting  o^  the  &rng  store; 
the  vilnWfWUMPSSig  financial  *ficultie«  *f  r'  i  m    l   &4*1      the   turning 
over  ef  the  ''ru'  store  thereafter  to  Steven  g  Ade  in  eon  el  deration 
of  hi:*  making  certain  paynest** «ueh  a*  life  Insurance  sreninnt  a*nfi 
emtrlhntiag  to  the  support  of  thfl  nether  mi  fath*r:     the  fdlure 
on  the  part  of  rteven  to  carry  out   that  a^ree'rent |  fact 

IS    I  no  one  contributed  to  the  snpsert  mi  naitttenensej  of  the  h*n**v 

hold  save  for  the  fM  With  I   that  emnlainmt  paid    'B^  per  ^ee>r, 

except   the  two  defendants,    Miliar    ••  and   Theodore  J.    *de,   -  are 


' 
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■trongly  oorMfeoyotiyo  e  tootlaony  of   im  ,m     . 

stat<»<1  that   at  thft  tint   Mm  agrooreont    ota        I  wl1 

hi«  father  ant*  woth?>r,  *to  father  soldi     *tft«  fttoro  omo  to  bo 
tav  ~r*  awa?  fror-  hi*:,    ttaOVO  wasn't  vary  *-uoh  |*enoittiBSf    and   t"'  .1 
bo  would  Koto  no  Mgfvoort  and  "re  oetsJ     nova  Ms  iokf  oara  b  fup- 

rort  R3  lonr  as  tho  olrior  onas  01  p        ".  ■ .  :  ■.  '  ,  ^r*;  net 

snar^n*  In  anvtHnr,  and  It  wan  only  right  andl  fair  that  *o 
all    thfl  BJGttOyl    "    HtfOfHMril  an-'  hi    -  *  ,," 

ffcort  la  ft  f  fey  fch*  ..         -  bl    I    Si  ■  .   k4»9 

Iho   001  rla?  nant,   and  Book   lha  boards,    0C0lt3»ttmto6  tc,    |         hOUOO* 
hcld  expense'',   tent   the   findii       I      I  not   Btat  or*  of 

t\nn  V  "*y  contributed  tc  ths  household  ©xpenaoa. 

«vid3«~-e»  In   thi*  caps-,   oftw  1S01   J  '.    nci~,    th«   ■- ■    r»1    I  nasi* 

*a«  fehoro  but  a  fen  months,   and  Boo*   also  loft  sores  tins  in  IftOl, 

an^  that  thereaft--      13       two  d<3>f*r*dants,  llllan  "'•    a         TnoogOFO  ■'♦ 

Mo  a  3  or.  fcalnod  the  hetaooholsl  until  tho  doat 

In  lr'!01,   and  a5nc»  that  ti'-"  havo  u,  I   for  t'  ,  tha 

Ade,  OtiO      '         I    t'r-     ft     tlM    trial    I  sar.# 

•*'       '         '*  '!t»r*  fOtmd  101*0  apparently 

without  othov  OJOKRO  of  support. 

in  support  of  hi*  oontonj&ion  th*  iho 

younK  r^n  mde  ^are  In  Iho  naturo  or  a     r  .'    I  '■  .  dt  oitOO 

tb*>  «&<?«  o*"  garshall  v.  Colsaan.       "      a.    ""'.       it  that  Ofti         clai*? 
■war*     ad«  for  IhO  car^  and  Btaintananoo  Of  a  Kmn&vcr>. 

Hm  ooovt  o%o%o4i 

"BttrlBg  tho  fOftTS  In  fgttOOtion  KdOHfcFd      ,      ■  r,1n#r  was 
nl    r  of  Iho  fanily  of  v a  ■  grandfather,   and   Was  oar»  arid 

are  ppflNKBBOO   to  hOJOO  V  on  «o  «xtsnd«d  g|0>tttito«olf  in  ^e 

"^  ■    ■  "   q? jf* once  a.a   to  ftny  arrangoi  "'2?*  to  o? 

t,;ald  fcrZ"  (it&iiCR  our,«    J     ^  ~  " 

""o  ev/derce  ^pp««rf»  In   Ihia  rO0OF<    U  - 

miRption,   that  tho  om>o  ar..i  Mtntunnnoo  ref ®rr<& .:■   to  In  this  bill 
voro  fwni»h»d  to  tho  d.«c»a«^<i,    ^tvard     .  9oodnoyf   I 
grandfather  gratuitously.'' 


' 
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Ctefl   l&"ri'R;'*  enployad  fey  the  eotiert  la  tbat  eaaa  would 
not  apply  to   II  :    M   -:   at  bar.      Pfeera  la  evldenee  it?  its*  case  at 
bar  that  an  iirangeromt  aea  nagf  to  repay  the  defend*,  p  the 

raintenanea  nml  tare  of  fcbe  bore  a»4  hewsehcldr     aer#eir»j»,    tra 
evidence  in  Um  record  affirwatiealy  rebut a  H»  areetissptton  that 
th*  paynauta  for  the  aaintaaanae  pf  Ifea  Nhm  and  hoy    '  ■•■/ere 

iprra  tut  toils. 

Naltbor  la  th«  mi  o<*  Lange  v,   li;_t3»    "'  '    tll« 
v„  rorpiainant,  applicable  to  the  c&f^  at  bar,  haeauaa  la  v 
the  iSQFt  hold  that  there  **%a  no  »xpr@8«5  or  laalied  contract  cover- 
ing Hit  aayaaatej  ntd  that  in  ttit  absence  thereof  they  aight  h<*  eon* 
at dared  nsrratultouo.      'n   the  ca&a  at  >Rr,    the  svldaree   shoeii   that 
there   *ae  a  contract, 

7e  hav*  carefvlly  reeleeedi  tb  •  facts  set  forth   la    I  \  Ire 

teetlaeayf   and  art  firrly  of  tb*  opinion  frOH   ;l  Faeti 

lnfarer*c«s  that  reasonably  flow  ftherefroia,    that  a  ei  *Bt 

wee  OBtorod   i^to  between    ,Tol  -n      .    /.'V  >  ^g 

father*  on  tb*  o«a  bar,?,  and  their  oons  91  Iliac  B«   and  ?heeder 
Ada,  on  the  other:      tbat   In  pursuance  i- ' '  * 

anil  testified  to  by  these  defard&nt-*,  war**  r-ade,   8  I    the  pay- 

ments furnished  a  valid  and  goad  legal  considers-*'  fcraaafer 

of  the  property  and  the  aaatfeimtnt  of  the  iif  poiloieei 

that  tea  a*ater*o  find  ?«*■■■■•■?,  soaalaaieaa  and  roeoawo»!t*datle«o  arc 
ranifa-'tly  eoattrery  to  the  weight  of  tho  oeiAeaoej     thai  >■  area 

b&aad  an  It  waft  on  ISM  *?®.*t*r,?i.  finding**  oeneiuaiti  eon*- 

datlons,   la   the  re  •for**  arronaoue  ana  •■     -    bf  sat  aside?      that    the 
creditor*  ;  bill  la  Without,  equity  and   should  b«>  dismissed. 

Mp  Hat  imiiiim  hereinabove  a-58lffr«d,   the  decree  ei!3 

reversed  and  the  fljnmit  re  an-aed  to   <  reerier  Oowjpt  of  Ooole  Qctmtyf 

directions 

eith  iax*i*sat3t»xa  to  tleaiea  the  bill  for  want  of  aajpity* 

t 
J 

DIRECTI01TS. 


■ 


. 


:0bSr  ***  2913,  »a- 

JOHN  !•-.  DXVi:,..,  Administrator  of  .) 

thy  estate  of  '  ■' .  I  W,  MOO;.-,  )  ,, 

Deceased,  ) 

Appall 9©,  )  :  >URT 

) 

vs.  )  OQOK 

) 
SBI&MAS  somj  cc:;pan/,  ) 

Appellant.      ) 

1891 .5  02 

.  JUS  11  [BIOS  OK  m&   COURT. 

This  ia  a  suit  brought  by  John  ¥•   o^vlna,  adrniniatrator 
of  the  ©state  of  George  f«  i'oore,  deeeused,  against  the  Sherman 
Hotel  Company,  a  corporation,  to  recover  damages  caused  by  the 
negligence  of  the  appellant. 

Deceased,  at  the  tlsae  he  set  the  injuries  froro  which 
he  died,  was  employed  as  a  watchmn  or  detective  for  the  appel- 
lant, he  worked  at  night,  patrolling  the  hotel  from  the  eighth 
to  the.  thirteenth  floor?  in  doing  which  he  would  start  fron  the 
thirteenth  floor  and  Bralk  over  eaoh  floor  of  the  hotel,  down  to 
the  eighth  floor,  where  lM  would  signal  the  employees '  elevator 
to  t&A«  hini  back  up  to  the  thirteenth  floor.   In  addition  to  these 
duties,  he  also  relieved  a  watchs&an  or  detective  start  3?nith  .\. 
Sylvester  on  the  fir at  floor  #hile  the  latter  went  to  lunch  after 
midnight,  curing  that  hour  deceased  #ould  be  in  a  sort  of  a 
lobby  in  the  hotel  in  front  of  the  freight  elevators,  of  Mhiofa 
there  were  two  In  number.   It  was  decedent's  duty  to  see  that  no 
strangers  used  these  freight  elevators,  although  employees  were 
permitted  to  ride  thereon;   and  decedent  also  had  to  take  charge 
of  any  baggage  coning  in  or  going  out  frons  the  baggage  roors,  which 
was  situated  one-half  floor  above  the  first  floor. 

At  one  end  of  this  short  lobby  whore  deceased  was  aub- 

were 

atituting  for  the  night  watchman,  th«r*At..o  freight  elevators 


side  by  side.   The  opening  of  these  elevators  *aa  to  the  east. 
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During  the  night  but  one  of  theae  elevators  was  operated ,  and 
on  ths  ni;xht  in  question,  -  or  rather,  the  early  morning  hour  of 
the  day  in  question  -  the  south  elevator  was  being  uaed  and  was 
in  charge  of  one  Jacob  .  sbriel. 

Jow*:  tirae  after  one  o'clock  Gabriel  reported  the  electric 
signal  ayate:*  of  the  car  out  of  order.   Falph  Gttroy,  enployed  by 
appellant  as  an  electrician,  was  called  to  remedy  the  defect.   The 
o&r  was  brought  down  to  the  level  of  the  first  floor.  Be  found 
there  waj  a  wire  broken  an  began  work  to  repair  the  defect. 

The  elevator  was  all  enclosed  with  ehoet  iron,  save  at 
the  door,  '.hi 3  door  opened  to  the  south.   The  lever  of  the  con- 
troller of  the  elevator  was  about  nine  inches  fro©  the  south  end 
of  the  door.   The  doora  of  the  elevator  ware  of  regulation  width. 
The  indicator  by  arliich  the  operator  could  toll  shen  the  eleotrio 
signals  were  given  on  any  floor,  saa  to  the  extreme  aouth  of  the 
car,  and  above  the  head  of  the  elevator  operator.   Ihs  signal  but- 
ton is  located  in  a  box  on  the  outside  of  the  shaft,  Just  between 
the  two  elevators;   the  ether  slevator  being  to  the  north. 

When  ottrey,  the  electrician,  was  working  upon  the  signal 
ayst«ra,  the  door  of  the  elevator  waa  open,  and  the  dor©  light  of 
the  elevator  was  on.   Rhen  in  working  order,  the  electric  sim&l 
should  register  the  call,  and  ae  the  car  ascends  or  descends  fron 
the  floor  where  the  signal  *as  given*  the  light  flashing;  the  sig- 
nal ahouli  be  extinguished. 

foils  the  car  was  on  the  first  floor,  ottroy  seuld  stand 
in  the  elevator  door  with  hie  hand  on  the  signal  box,  and  look 
into  the  car  to  see  whether  or  net  the  signal  registered  while  the 
car  was  standing  still;  then,  to  see  whether  it  was  working  prop- 
erly and  extinguished  shea  the  car  see  raised,  be  would  ask  the 
elevator  man  to  raise  the  elevator  ten  or  twelve  feet.  Bhils  this 
work  was  going  on,  the  deceased  was  in  ths  lobby,  either  sitting  in 
a  chair  back  of  shere  Ottrey  *«'«■»  working,  or  standing  back  of  bin. 
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There  was  but  one  ccunt  in  the  declaration,  and  the 
c.ruvaonen  of  tho  aharge  eaa,  that  deceased,  an  employee  of  the 
appellant,  was  about  to  enter  aaid  elevator  ahlah  was  In  charge 
of  and  operated  by  another  servant  of  the  appellant,  and  who  »ao 
not  a  fellow  servant;  and  vhioh  said  elevator  was  than  and  there 
standing  at  the  first  floor  landing  of  aaid  building;  and  while 
elevator  dcor  was  open  and  the  dome  li<-ht  on,  tho  deceased,  tfhile 
in  the  exercise  of  duo   car-?  for  hia  own  safety  vaa  in  the  act  of 
stepping  into  said  elevator,  or  about  to  place  his  right  foot  on 
the  platform,  appellant,  by  its  servant  operating  tho  elevator, 
negligently  caused  thy  aase  to  start  suddenly  upward  without  warn- 
ing to  the  deceased,  before  he  had  tide  to  place  hia  other  foot 
attain  the  elevator,  by  iaeunc  abereof  the  deoeasod  vaa  aaaeed  to 
sturt.ble,  fall  and  be  thrown  do>*n  violently,  and  that  his  Ifift  leg 
was  laoerated  between  the  floor  of  the  elevator  and  the  framework 
above;   that  he  sustained  internal  injuri-aa,  aa  a  result  of  ehioh 
he  died  a  abort  tlrae  afterward.   To  this  count  the  appellant  filed 
a  plea  of  not  guilty. 

At  the  trial  :^f  this  c&oti  there  were  but  two  witnesses 
called,  namely,  the  electrician  on  behalf  of  the  plaintiff?  and 
-'labriel,  tha  elevator  operator,  on  behalf  of  the  defendant. 

Ottrey,  the  electrician,  related  tho  circumstances  leading 
to  his  presence  at  the  elevator  as  above  outlined*   Ha  testified 
that  he  had  asked  the  operator  to  raiao  the  elevator  and  cores 
about  four  tines;   that  during  thia  time  the  elevator  door  was  open 
and  the  dome  light  in  the  elevator  was  on;   that  the  last  tine 
Gabriel,  the  elevator  conductor,  ca*30  do«m  before  the  accident 

happened,  he  said:  "it's  all  right  now;*  that  he  (Ottrey)  then 

signal 
started  to  put  on  the  oovor  on  the /^ox  on  the  outside:  during 

that  tlso  the  car  »aa  standing  for  a  period  of  two  cr  three  minutes; 

that  he  wished  to  ma're  a  final  tast,  and  told  the  elevator  Ban  to 

raise  her  up  again;  that  when  he  looked  towards  the  elevator  again 


ho  3&v;  ths  decease  i  stumble  or  fall  into  the  oar;  at  that  time 
the  oar  nt  twelv?  or  ei ght oen  inchea  above  the  floor;   that  the 
deceased  then  hollered,  and  the  elevator  was  brought  to  a  atop 
about  eight  inches  fron  the  floor  above;   that  this  accident  hap- 
pened shen  he  asked  the  conductor  to  natal  a  laat  teat  so  he  rat  ght 
be  certain  the  signal  aas  again  operating  properly;   that  during 
llM  previous  tinea  ha  had  sent  the  car  up  to  t«at  the  signal,  de- 
ceased was  near  or  behind  bin,  and  that  he  «ma  either  aittlng  or 
standing ;   that  the  tirse  GKrastsntd  in  fixing  tide  signal  was  about 
twenty  minutes ;   that  about  ten  minutes  before  the  accident*  de- 
ceased *sr.t  into  the  elevator  to  the  .north  and  called  attention  to 
the  fact  that  the  signal  was  working  all  right  in  that  elevator. 

fhs  elevator  operator  arhc  waa  called  on  behalf  of  the 
defendant,  stated  the  fact'*  Just  aa  gives  by  uttrsy,  the  electri- 
cian,  vi  said  he  did  not  know  deceased  vsraa  in  the  car  until  he 
heard  hla  cry  out;  and  at  that  tire  the  elevator  was  a  consider- 
able* dist&roe  above  tne  first  floor  landing. 

A  circumstance  which  nust  be  considered,  and  w\  ioh  was 
testified  to  by  both  the  witnesses  is  thia:   that  la  order  to  g,ivs 
the  proper  information  to  -At  trey  aa  be  nhether  or  not  the  ci^cnal 
acrVed  proporly,  the  ©levator  auojj  aftor  starting  the  car,  aould 
have  to  keep  hie  syea  on  the  indioator  ..-hi eh  wan  at  the  extreme 
right  above  hira,  and  therefore  necessarily  away  froa  the  door, 
Either  on-3  o-  the  witnesses  actually  saw  the  deceased  as  he  start- 
ed to  enter  the  oar.   The  electrician  was  at  the  signal  box  giving 
the  signal  and  facing  we.t;   the  elevator  operator  was  In  a  posi- 
tion watching  the  indicator  inside  the  car.   'oreover,  during  *-**« 
entire  ti?se  the  repairs  were  being  made,  deceased  was  present; 
he  participated  in  their  conversation. 

shile  it  is  true  that  ..^yl vaster,  the  raan  «hc  he  relieved, 
had  returns  I  fron  luncheon,  and  'core  »aw  in  a  position  to  go  back: 


to  work  to  the  upper  floors,  yet  there  la  no  evidence  in  this 

case  which  in  any  way  oar  be  t&tro-n  aa  proof  that  ha  had  nanifest- 

ad  an  intention  to  become  a  passenger  of  the  elevator  for  t^e 

purpose  of  coing  buck-  to  his  work.  At  th©  tine  deceased  met  the 

injuries  ahioa  caused  hia  death,    the  oar  MM  OOaiplOtllftg  the  final 

teat;  neither  the  electrician  nor  the  operator  had  any  roaaon  to 

believe  he  would  attewpt  to  $o  on  the  car*   Both  knew  he  had  been 

watching  them,   i.'bile  the  record  is  silent  as  to  the  fact  whether 

or  not  deceased  ever  rode  on  this  elevator  fro-  th©  first  to  the 

eighth  floor  while  working  there,  yet  It  ight  be  praauiBod  he  did 

have  the  Fight,  und  did  so  because  he  had  th©  right  to  use  the 

elevator  fron  the  oighth  to  the  thirteenth  floor*   However,  hia 

use  of  the  elevator  at  the  first  floor  was  not  30  frequent  as  to 

lead  the  elevator  operator  to  aspect  bi8  to  enter  the  elevator  at 

aay  tiroe.  on  the  contrary,  we  think  the  facts  and  circumstances  in 

evidence  clearly  indicate  that  deceased  got  on  the  elevator  at  a 

time  not  expected,  and  in  a  manner  unexpected*   this  is  evidenced 

in  the  toetiao&y  of  the  plaintiff *e  only  witness,  Qtrtvey,  xhon   in 

answer  to  a  question  ho  said: 

"..ell,  I  says,  all  right,  raise  her  up,  and  $uat 
dropped  under  like  that,  and  he  went  by  rae,  and  T  didn't 
look  right  at  the  floor,  out  wnen  1  looked  he  stumbled, 
the.  car  ama  about  18  or  It    Iftajhaa  above  the  floor  right 
then,  that  if  whvn   he  fell  you  know.  •  »  •   I  ama  hia  ac 
he  stumbled,  it  was  instantaneous,  the  whole  thing.1* 

Ska  declaration,  shiOh  consisted  of  but  one  count,  charged 
that  the  deceased,  while  in  the  exercise  of  due  care,  i&a  in  the 
act  of  atoppitsg  into  said  elevator,  a^d  'vhile  placing  hia  right 
foot  on  the  platform,  the  operator  negligently  caueei  the  aar  to 
start  suddenly  up-ward  without  warning  to  the  deceased,  which  caused 
hi>a  to  stumble  and  fail,  whereby  he  **a  throve  down  and  hia  lep; 
crushed  between  the  floor  of  the  elevator  and  the  framework  above. 

Under  thla  declaration,  it  aaa  necessary  for  the  plain- 
tiff to  prove  this  allegation  by  a  preponderance  of  the  evidence. 


.Defendant  contends  that  not  only  has  the  plaintiff  failed  to 
prove  till  a  allegation  by  a  preponderance  of  the  evidence,  but  that 
the  evidence  vas  of  such  a  character  that  the  court  should  have 
instructed  the  Jury  to  find  for  the  defendant. 

Plaintiff  devotea  but  fe*  p  tgee  of  Ms  brief  to  the 
merita  of  Ma  contention,  but  the  main  argument  Is  s?ith  refer- 
ence to  exceptions  preserved*  lie  contends  in  the  first  place, 
that  the  bill  of  exceptions  does  not  recite  that  the  evidence 
contained  therein  constituted  all  the  evidence  taken* 

in  the  bill  of  exceptions,  lust  prior  to  the  Instructions 
of  the  court,  &n±   after  the  statement  that  both  the  plaintiff  and 
defendant  have  rested  there  la  thia  recital  t  *  :he  foregoing  io 
all  the  evidence  received  in  the  above  &v titled  cause,"  anion  la 
conclusive  of  the  point  made. 

psllant  ur^red  that  the  court  erred  in  overruling  its 
motion  for  a  new  trial.   Plaintiff  contends  that  the  bill  of  ex- 
ception?* does  not  eboe  that  a  motion  for  nsvy  trial  was  made  and 
overruled,  and  an  exception  taken  thereto. 

After  the  firat  brief  a  ;era  filed  and  this  point  *.vas 
raised  by  the  appellee,  appellant  suggested  a  diminution  of  the 
record,  and  was  given  leave  to  file  an  additional  record,  ae  an 
ar.endwent  to  the  bill  of  exceptions  then  on  file*  What  purports 
to  be  a  certification  of  oertatn  a«end»ente  to  the  bill  of  exceptions 
was  filed  in  thia  court,  but  an  examination  ehoea  that  it  la  mere- 
ly a  record  of  the  clerk,   anile  it  contains  an  order  purporting 
to  have  been  entered  by  a  judge,  anion  states  that  from  an  examin- 
ation of  the  record  and  files,  a  notion  for  a  aoi  trial  vma  nade 
anl  overruled  and  exception  taken  thereto,  and  permitting  said 
facte  to  bo  sot  forth  in  fed  B  attended  bill  of  exception;*,  ana  pro- 
vides for  said  order  boin#  filed  nunc  pro  tunc  aa  of  the  ia.y   ebon 
tho  original  bill  of  exceptions  eaa  signed,  yet  there  is  no  certi- 
fication by  the  court  to  the  said  orderj   in  fact,  the  additional 
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r*0$rd  &$**  not  contain   tnls  certificate  of  the  judge  «hloh  la 
necessary   to  «&'.?•    It  properly  an  additional   bill  of  exceptions, 
or  that  it  a£{$at  properly  be  considered  an  a— n&aa at  to  the  bill 
or  exceptions. 

In  that  atate  of  the  record  ae  cannot  consider  th.u  court's 
ruling  on  the  action  for  a  Ban  trial,   and  therefore  cannot  pass 
upon  the  question  of  the  weight  of  th©  evidence. 

ii@f<*ndwit,   hosever,  haj»  properly  ppaaervad  for  review 
the  question  of  law  ruiaod  bf  the  iRatruetlea  offered  both  at  the 
oXo.je  of  the  plaintiff's  and  at  the  oloee  of  all  fefce  evidence,    to 
Instruct   the   J'sry  to  find  fe&O  defond&nt  not  guilty, 

upon  a  notion  of  thi»  Mnd,    the  rule  of  la*  la,   that  If 
the  court  let  of  the  opinion  th-it  there  is  no  evidence  in  the 
record  to  sustain  a  verdict  Per   the  plaintiff,    it  in   the  duty 
of  fthi  court  tc  direct  a  verdict. 

A  oarer1!!  review  of  fch«  taati&O&y  in   lhi;s  0*»e  le.ade  to 
the  irresistible  condition  Uaat  a*  t  aattar  of  la«  Shore   km  no 
ev '•■'■-,  ;,;?  of  *-.'*•:  licence  as  oharjgftd   in  the  doolarmtion.      Therefore 
tlii  court  should  have  directed  a  vwp&iot   for  tha  dv>f endant . 

ah  It  ftppoava*  the  only  persona  sfto  aotually  aero  pre a en t 
I   g&v  the  accident  rare  callod  &a  witne&aoe  and  oxalate©  I  fully 
an  to  the  wwurrenso  la   pa a  tlo»i   It   la  fair  tc  yreaum®,  fchoro* 
fore,  that  the  plaintiff  m  ft   \  toe  atrea&oat  oaae  possible  under 

t        '/:•■..'    o«aj     bono**  it  alU  aa*1"?*-  no  useful  purpose  to  renaad 
aha  a  'w  another  trial,     fft  Haoarafore  fool  oonafcralnod  to 

raverae  wills  a  fladlag        ,'  >$&#« 

I 
■  .   of  facta:      1  ttrt  find*,    ft*     A    l&tinate   faet* 

litat  Use  a^ifoiidaat  oaa  ret  guilty  of  th«  r     llgenoe  ohargod  la  the 
deolaratioa. 
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toter  ?e 
490   -   19093. 

nUHS  8T0B3KJR,  ) 

Appellant,  )     aHft 

) 
va.  ) 

) 
Appellee.  J 

ITOT    A 

rhl  proceeding  gra*  out  of  «n 

action  brought  by  one  ..udwik  Kowalski  against  Prank  :toecker, 
J.  K.  Ihoren,  and  aaveral  others,  for  damages  because  of  In- 
juries sustained  by  him  as   a  result  of  falling  into  an  unguarded 
excavation  located  at  111th  street  and  ".'incennea  avenua,  Chicago, 
in  the  suit  brought  by  Kowalaki,  all  the  defendants  were  dismissed 
save  prank  otoeoker  and  ■<".  B«  .'horen,  who  will  hereafter  be  re- 
ferred to  as  the  appellant  and  appellee  respectively;  and  a  Judg- 
ment wus  recovered  by  said  .owals^'i  In  the  Uirouit  Court  of  -Jock 

County  against  appellant  &r<d   appellee  forfaSOO  and  costs.  The 

each 
said  Judgment  m  satisfied  in  fullj  appellant  and  appellee  pay- 
ing one-half  thereof,  and  ^owalaki  executed  a  release  running  to 
both. 

subsequently  appellant  instituted  suit  againat  appellee  Is 
the  Municipal  Court  oi'   Chicago  to  recover       ount  disbursed  by 
hin  personally  in  satisfying  the  aforementioned  ju igment  and  the 
amount  paii  out  by  the  Aetna  Life  Insurance  company  in  appellant's 
behalf,  under  an  insurance  contract   existing  between  thara.   This 
case  was  tried  without  a  jury,  and  the  oourt  found  the  issues 
against  the  appellant  for  costs,  from  which  judgment  appellant 
prosecuted  this  appeal. 

The  judgment  in  the  MUM  of  oaalski,  supra,  was  offered 
in  evidence  in  the  oaaa  %%   bar  by  the  appellant,  and  MM  admitted 
.vithout  objection  or-  the  part  of  tha  a ppellee,  both  ftidtol  claiming 
that  it  was  tc  ft  oertain  extent  controlling  of  the  ieaues  in  the 
case  at  bar;   plaintiff  insist  it  I,..;  that  it  MM  the  basla  of  his  cause 
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of  action  In&oa&Sb  &•  he  paid  on  w -halt"  of  Kh«  Judgment,  and  de- 
fendant contending  that  with  reference  to  appellant  *  a  ol&ln  that 
appoll&o  van  an  independent  contractor-  and  therefor©  appellant 
ghetild  be  nn titled  to  recover  against  him,  the  Judgment  in  the 
■Hit  brought  by  Kovalakl  mm  res  judicata  on  that  point. 

.he  accident  out  of  which  both  these  oases  arose  oc- 
curred on  th®  prerisea  of  one  John  ;oets,  located  at  liith  street 
and  vincennea  avenue  in  Chicago,  on  Sunday*   arch  19,  1911, 

In  February  of  that  year,  John  aoetz,  the  owner  of  the 
premises  in  question,  entered  into  a  vorbol  contract  with  appel- 
lant for  the  erection  of  a  building  on  the  said  premises,  appel- 
lant becoming  the  general  contractor  by  virtue  of  the  sold  con- 
tract. $a  February  27,  li'll,  at  the  request  of  appellant,  ap- 
pellee accompanied  hlra  to  the  premisses  for  the  purpose  of  examin- 
ing ths  ground,  presurocwbly  -#ith  the  idea  of  bavins'  appellee  do  some 
work,  in  connection  with  the  building  contract.  Appellee  was  & 
mason  contractor  and  had  previously  been  employed  by  appellant. 

On   this  occasion,  sthilo  axottlning  t'".&  ;-roun.',  appellant 
asked  app  Use  to  aecura  someone  to  do  the  excavating*   Appallee 
thereupon  saw  aeveral  people  with  reference  to  doing  thia  «ork 
and  aubT5.it ted  to  appellant  soveral  bids.  Appall ant  than  told 
appellee  to  go  ahead  tand   .rive  the  work  to  the  lowest  blider; 
pursuant  to  which  Instruction  appellee,  In  his  own  noma,  entered 
into  a  contract  with  one  Tumltiii  to  do  the  excavating  work  for  ^723. 
Landon  oOTnrnencsd  work  on  "arch  5th,   nd  completed  the  worfc  on 
arch  10th. 

during  the  interim,  appall  irt  visited  the  premises  where 
the  excavating  had  been  dona,  *n&   on  one  of  these  occasions, 
namely,  March  X?th,  met  appellee*  Up  to  this  ti^e  no  contract 
had  been  entered  into  between  appellant  and  app  tllaej  MHNtxftlMk 
MM  in ll tll,1hM"ifllMltTtaT~,ttH  i tH—llltmi   although  the  t'vo  hftd  been  dis- 
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ousoing  a  contract  for  th*  concrete,  out  store,  and  briofc  work 
for  this  particular  building*   A:ipello*  weened  anxious  to  got 
this  oontraot  and  had  submit  tod  an  ootiawta  to  appellant*   Appel- 
lant then  lnfornod  appellee  that  before  awarding  the  oontraot  h© 
would  got  othor  bids  on  this  work,  and  that  If  appellee  not  the 
lowoot  bid  bo  would  bo  awarded  the  work.   In  the  meantime,  the 
excavating  wao  ne&rlng  cosspletiv  . 

On  March  17th  hand on,  the  excavating  contractor,  called 
up  appellee  on  the  telephone  and  aaid  ho  *ould  bo  through  with 
hia  worfc  tho  followinc  day:  and  on  Saturday,  the  wxh,   again 
oallod  up  appoiiae,  informing  hiss  fchtt  ho  had  oospla&sd  his  oon- 
traot and  that  ho  would  see  to  tho  lights  that  night,  but  that  his 
responsibility  Oas  not  to  extend  boyond  th*t  aturday  night,  in 
connection  aith  those  provisos, 

OB  thio  aarao  day,  naraoly,  uroh   I'-th,  appellos  telephoned 
appellant  that  ho  had  word  frocs  LandOfl  that  tho  excavating  «ork 
had  been  completed.   Appellant  then  a^kod  If  appolloo  could  start 
tho  other  work  ireivsdiately,  and  appall oo  replied  that  he?  could  not 
very  wall  atart  on  Saturday  aft-srn  on,  but  would  on  tho  following 
Monday.  Appellant  then  told  appolloo  to  order  tho  material  for 
aonday  oq  hi  oould  have  tho  otuff  to  start  then,  which  appellee 
agreed  to  do. 

appellant  next  saw  appellee  on  Sunday  morning,  U   roh  if'th, 
ohon  appolloo  hud  with  hiifl  the  building  piano  and  his  s.*tliaate 
for  tho  work,  which  waa  '.\..'.o.  Appellant  then  told  sppollso  ' 
ho  had  »  competitive  bid  of  $080Q«  to  which  appellee  replied  that 
ha  coul d  not  moot  fchfet  figure;  and  %hm   appoll-r-.t  said  that  if 
appellee  would  do  the  work  for  |8S80  ho  «oul i  let  him  have  tho 
oontraot;   ftttti  appelant  further  told  appalls*  to  brlnrr  a  load  of 
soaffolaln-  onday  aomintf. 
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Hcwever,  or.  r.he  mm  day  appellant  told  appellee* 
he  had  received  n  Message  fro**  the  owner,  John  "oetz,  and  that 
perhapa  there  would  ho  ft  ehftngft  In  th«  plana:   but  h«  expre.-.  :ly 
told  appelleo  to  load  the  scaffolding,  and  if  necessary,  ha  ,<<ould 
pay  apn^lle-a  for  hit  trouble  in  the  event  h<??  did  not  receive  the 
contract;   md  furthermore,  that  it   appalls.*  did  not  receive  ft 
telephone  Bftftftftge  frora  appellant  by  three  o'cloo'-r  that  afternoon, 
everything  would  ba  &11  right.   AppolXftft  received  no  «*•&*£•  frow 
appellant  that  afternoon. 

as  to  the  aforesaid  facta  and  circumstance a  thftr*  v&s  no 

contradiction  at  the  ti-e  oi'  the  trial.   r   '.-da  point  en,  how- 
contradiction 
aver,  there  waa  ft  xsxfcxxets  in  the  testimony  offered  on  behalf  of 

the  appellant  and  appellee  respectively. 

Appellant  testified  that  the  naxt  ilna  he  MM  appellee 
was  on  fueaday,  r'arch  J21at,  when  ftt  UtMl  prawdLfta*  in  question. 
Appellee  testified  that  appellant  sar«o  to  hia  ward  on  -on-lay, 
ttftroh  iiOth,  where  the  material  was  baisg  loaded  on  *h ■••■  ffft  -on,  for 
uae  at  tfeft  premises,  and  stated  he  had  aeen  the  o»nsr  thu  Rigjtet 
before,  and  that  there  was  to  be  a  change  in  the*  pli-     rsby 
the  building  would  be  smd©  ten  faet  longer;   that  appellant  fur- 
ther aald  it  waa  not  certain  t£t&%  he  (appelloe)  would  bo  awarded 
the  contract,  but  nevertheless  for  hire  tc  let  the  scaffolding  re- 
sain  on  the  wagon;   that  he  there  told  appellant  the  Boat  of  load- 
ing and  hauling  the  scaffolding  waa  30,  arid  that  thereupon  appel- 
lant, told  hi*  to  haul  It  over,  and  if  he  didn't  g*t  the  Job  he 
would  pay  the  coat  of  ttka  hauling.  Appellant,  however,  denied 
having  had  thia  conversation  cr  oven  having  a-sen  appall**  on  this 
day. 

Lar.don,  the  excavating  contractor,  vrho  waa  call  -I  ftft  a 
wltneas  by  appellant,  testified  as  to  tlM  cirou:-  stance  a  under  which 
he  to<->>  the  contract  for  excavating.   Ba  jtated  further,  that  he 


u. 


tolOfttOStOd  appellee  on  Saturday  that  the  OOTitraat  had  been 

plated,  and  that  b«  would  take  tar*  of  the  light «  that  evening, 
but  wished  appellee  to  look  out-  for  them  thereafter;  that  he 
talked  with  tspalle*  Sunday  owning  and  told  bin  lit  oould  depend 
upon  him  to  look  after  the  ll;»htet  and  that  appellee  replied  he 
would  do  ao. 

Appellee,  in  hi?*  testimony,  while  admitting  that  London 
had  told  hire  that  the  excavating  aor'k   had  beer,  completed  and  that 
he  looked  to  the  apgtollto  to  attend  to  the  lights  on  Sunday  evening, 
ttatotf  that  he  lid  not  pro.-niae  UwidOM  that  he  would  take  oar^  of 
the  light* *  but  told  London  ho  could  not  do  anything  oaosuae  he 
didn't  have  the  job. 

Prank  RarpOj  (i  tltnota  c^ll^vd  by  app^lle^,  tat  the  tearceter 
who  hauled  th?>  scaffolding  fron  appellee's  yard  to  the  Broaitot 
share  th4  bulldin;-  was  boing  erected.  Ko  tOOtifiod  that  while  load- 
ing the  aoaf folding  on  Monday  aernlng  Ln  [aroh  he  aow  appellant  in 
•ippollee's  yard  about  seven  o'olood;  in  the  morning ?   that  appellant 
and  appellee  were  talking  together,  but  that  h<*  did  not  hear   &1 
waa  said,  at  he  was  inaide  of  the  yard  and  they  tort  outelde  on 
the  aidawalk. 

Appellant  endeavored  to  impeach  Karpa*t  testimony  by  shoo* 
lr..-r  that  ut  the  trial  of  the  original  danago  suit  he  tootlfled  con- 
trary to  that  he  jald  In  ftha  ease  t  bar.      floor*  was  offered  and 
received  in  evidenoe  on  behalf  of  the  appellant  a  written  oontraot 
between  the  appellant  and  the  0OO«lXeo»  **h»retn  the  appellee,  in 
consideration  of  ■  ';'t;%  agreed  to  do  ttti  concreting,  cut  stone  and 
brick  von  on  the?  foundation,  basement  and  building  at  tfc*  pre^iaea 
in  queationj   tht  eaid  tontraot  concluding  at  follosoi 

*it  i$  further  tgrood  tha  tooond  party  shall  not 
in  any  oanwtr  be  answerable  or  accountable  for  any  Load  or 
dsoago  arising  fro<;  itogligono*  or  ooroioasnoeo  of  th»  first 

party  to  any  ooroon  or  bofooas  nrn\   their  property  (loot  or 

damage  by  fire  excepted).* 
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rhis  contract  borw  t ••  reds   v ,    i    ii;     appal* 

lart,    however,    a&sltted   that  it  -.   actually  signet!  until 

arch  E«tfe  or  87th,    101  j..      £fca   evidence  shoira  that  it   w&a   tl 
while  appellant  and  appellee  wore  rifting  horse  la  a  Street  earj 
that  this  contract  HI  written  en  .-and..:-,      arch    .::.,,   about  five 
o'olcek,   by  Rudolph  r.allri'T  in  llit  reel   wwtate  office,   and   that 
It  waa  drawn  up  at  the*  request  of  appellant}      that  it  first  bore 
date  ax  th©  StOthj  ant  afterward*  changed  to  the  ist  . 

Upon  this  evidence  appellant  raaintalnat      (I)      That  appollee, 
at  the  tirno  of  the  acoider  t   to  Kewalafcl*    waa   in  ccr.tr:  1   of  the 
pr^isaa  and  occupied  the  peeltiOS  of  an  independent  contractor, 
and  w&?  alone  responsible  for  any  act  of  negligence  by  reaees  of 
which     owaloki  waw  injured,    ind  that  if  appellee  waa   met  KB  inde- 
pendent contractor,   he   WWi   Uie  agent  Of   the  apps.,  b   the   ilia© 
in  question  and  llahl*  for  any  negligtfr.ee  while  aeti&g  in   that 
capacity  which  eaueed  loot  or  daraagw  to  hi  a  principal*   and  thereby 
bound  to  make  full  Indesnity  to  the  principal)     and   (;:)    that  the 
evidence  ahewa  there  waa  either  a:    Implied  or  ewpreas  contract  of 
indtajnlty    rith  regard  to  ths  accident  in  question*     Bw  eentendw 
that  the  finding  and  Judgment  of  the  court  upon  theoa  l*3u«a  #&» 
oleoriy  and  nanlfeetlp  ftfaliifft  the  weight  of  t.             tenee* 

ppellee  contends  that  Inawsaieh  aw  in  the  original  damage 
suit,   namely,    that  of  /•.ovgal-k.i   v    ylty  of  ,;hlo<-.gc,    »t  el»«    aupra^ 
the  Jury  found  both  appellant  and  app^llso  guilty,    to  xjsajsicxia 
ir.tsiciKx  |w4gWHt  upon  the  ver&ietj   deterained  in  the   aa  .  bar* 

the  leeuo  on  the  que at  ion  of  independent  contractor,   and  that  the 
ju    -nent  on  said  verdict  waw  therefore  rea   judicata  on  that  issue? 
furthor-oro,  that  the  appall       .      net  Habit        agent  of  the  ap- 
pellant,   either  hf  reaoewj  of  the  fact   that  he  hired  Lenden  to  do 
the  exc^vatin^  vor)   or  by  any  written   contract  entered  Into  OB 
KOjrqtl  -0th;     and  moreover,    that  the  evidence  showw  that  at  the  tine 

the  accident  occurred,   appellant  waw  in  control  of  the  prwodeew  and 
not  appellee. 
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the  question  of  the  right  of  appellant  to  ro-.ov«r 
froi!  appellee  on  the  thsory  that  th*  evidence  -jhovjj  that  appelleo 
wan  nr,  independent  contractor  having  excluaivs  oharga  of  the 
prenlaes  during  the  time  of  excavation,  as  an  of  tha  opinion 
thai  the  Judpnent  la  ttta  oa".e  of  ;c»&laH,  3u^ra ,     I »t*r&in~ 
ative  of  that  issue.   ThO  original  sad  a&SKl&sd  4»ol«ratlona  In 
th^.t  saoa  >?ere  offered  in  evidence.   JUs  acts  of  nagllgsnss 
•hargsd  therein  were  itfrffd  against  both  appellant  and  appsllssj 
and  contained  tha  allsgatlona  that  the?  sere  it  Joint  posaescion 
of  the  prordsee  at  tha  tine  of  tha  accident  to  Owalasi.   "n  the 
trial  of  the  ca-»e  under  this  deolarat !  on,  fehsjp  ere  both  found 
guilty. 

Appellant  alleged  in  hi  a  9tater.«»rt  of  Blala  In  the  oass 
i  t  ber,  that  sppsXlaa  had  ecle  poasasaion  of  tha  pre  h     ►  at  the 
tirae  the  accident  occurred.   Appellee  In  hi  a  affidavit  of  jaerita, 
■lenied  this.   This  was  one  of  the  1  suaa  Is  the  original  01 
fhs  }ttdga)snt  in  that  aaaa*  entered  upon  a  verdict  of  gal ;  ty  against 
both  a -reliant  and  appall saf  sua  re  a  judicata  of  that  Issue,  and 
concluded  the  appellant  in  hit  present  clairs  that  tha  appallai 
was  an  independent  contractor. 

isllant  further  oontanda  that  tha  aenversatlona  during 
latter  part  of  Pshruary*  19 11,  sith  appellee,  as  a  result  of 
which  Landon  began  excavaf.on  '*orT;;  on  tf&refc  Sth|   and  their  con- 
versation on  *>^vtih   15th  sith  reference  to  tha  nasea  and  bric"^ 
work,  and  ahat  was  done  pursuant  to  thoaa  conversations,  were 
in  the  nature  of  contracts  sustaining  an  laplied  agraasent  of 
lndsanity  fron  appellee  to  appallant* 

tha  suestion  of  Laplied  indemnity,  as  are  of  the  opin- 
ion that  appallaai  in  seeurlng  London  to  do  the  sSft  of  excavat- 
ing, aoted  only  aa  the  agent  of  appellant.   Appellant  asked  appellee 


•o  aecur*  bids  for  excavating}   app&lloe  did  so  -;nd  reported  the 
bids  to  appellant,  who  told  hir  to  accept  the  loweet.   'he  fjvldonoe 
ahowa  that  the  agency  extended  only  to  giving  the  contract  for  the 
excavating.   .  a  evidence  further  ahoa-a  that  there  na  no  arrange- 
ment for  any  work,  aithar  before  Landon  begar.  work  or  up  to  the 
time  that  he  had  finished* 

A'ith  referenoe  to  LandQn*a  doing  the  ©xoavat. in-,  that 
work  was  done  independently  of  any  oth*r  work. 

Durin  the  interim  that  Lan&on  van  doing  th©  worv,  ap- 
pellee discussed  with  ^pprdlint  08  -s'-aroh  l,'5th  the  que  a  ti  en  of 
aeeuring  the  contract  for  the  naaor:  and  brick  work,  and  appellant 
than  told  appelle©  that  If  he  could  racet  competitive  bids  ;still 
to  be  received,  he  could  have  the  contract. 

.ther©  IM  nothing  binding  In  this  conversation,  in  the 
nature  of  a  contract?   in  fact,  *®  cannot  see  any  reciprocal  rela- 
tions eatabllahsd  between  the  purtles  by  reason  of  the  conversa- 
tions or  acts  of  the  parties  at  either  of  tha&©  periods,  and  can 
find  no  testimony  which  would  have  warranted  the*  trial  court  In 
entering  a  finding  that  thar©  vraa  an  implied  contract  of  ind enmity. 

fhls  leaves*  but  the  question  of  whether  or  not  there  ©slat- 
ed an  ©xpraas  contract  of  indemnity  between  the  parties,   .here 
is  no  conflict  in  the  evidence  of  either  appellant  or  appellee, 
aa  to  the  conversations  or  *hat  occurred  up  to  and  In 
March  ifith,  when  harden  reported  to  appellee  over  tn«  telephone 
that  the  work  of  excavation  had  been  completed,  which  fact  appellee 
in  turn  oo^raunloated  to  appellant*  At  thia  ti^e  no  contract  exist- 
ed for  MtMBOHTi  brick,  or  foundation  work;   in  fact,  on  Sunday 
nsouning,   arch  19th,  the  lay  of  the  accident  to  -'owalaki,  the 
other  > Ida  were  flrat  made  kne^n  y  appellant  to  appelles:  and 
while  a  dsfinlte  figure  waa  arrived  at  mi  to  the  contract  price, 
which  included  the  excav&tinn  done  by  London,  this  reservation  was 
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Mb&f  by  aypallaftt)   that  the  o*r.er  was  considering  a  change  in 
the  plana,  ana  ha  (appellant)  was  to  have  an  Interview  with  the 
ttir  00  that  day,  out  that  if  nothing  further  *as  haari  from 
■ff  -llant  by  three  o'clock  that  afternoon  (March  19)  he  wight  start 
PtTl  on  onday. 

At  this  point  appellant  olairas  r.e  toll  appellee  that  If 
the  scaffolding  wi  brought  over  -'onday  :md  there  Sftfl  a^y  change 
in  the  contract,  h&   would  pay  the  expen-e  thereof*   Thia  th-  ap- 
pellee donied,  olairaln-.  that  or;  .  nday,  the  da?  aft:>r  the  accident 
to  Kcaalakl,  appellant  ca-;e  to  hi?n  and  stated  th  t  i.here  Ml  to 
be  a  cnan&e  in  the  plans  thereby  the  house  was  to  be  made  lohger, 
ad  that  it  *aa  not  certain  whether  he  could  #ive  i,he  contract  to 
appellee;   but  that  If  he  would  brin;?;  ovsr  hia  soaff citing,  he 
would  pay  hin  th©  exponas  connected  therewith,  in  the  evert  that 
trie  contract  wus  awarded  to  MMHKra*  else,   fha  tear.star  who  did  the 
iMMlIni  of  tha  scaffolding,  corroborate  appellee,  in  hia  testimony 
th.»t.  he  saw  appellant  in  appellee* &   yard  th  at  ncmlr.g. 

Outside  of  the  excavating  dene  by  London,  the  evidence 
ia  dear  that  no  sorfc  had  been  done  by  anybody  on  thes*  premises 
until  the  scaffolding  waa  brought  over  on  "arch  80thf  the.  day  after 
the  accident,  by  appellee*   The  contract  offered  in  av! dance  by 
appellant,  which  he  claim  contains  an  express  contract  of  indemnity, 
was  prepar-<i  at  appaliant* 3  request  in  the  office  of  a  real  estate 
nan,  «ho  testified  on  behalf  of  appellant.   It  la  admitted  that  thla 
contract  was  not  signed  until  the  Safth  of  'arch  -  a  number  of  days 
after  the  accident  occurred*  Appellant,  in  the  course  of  his  argu- 
ment, eays  app«llee  in  signing  that  contract  had  in  stind  the  ac- 
cident that  happened  to  KowalaM,  and  therefore  fully  intended  to 
indemnify  appellant  as  to  that  occurrence. 

Tha  contract  siakes  no  mention  of  any  accident  that  had 
coourred.   .""rem  ths  terras  of  the  contract  itself  one  couli  have  in 
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wind  only  atutt  sight  scaur  after  It  had  be         Dating  it 

baa*  to  M&rah  18th  in  Itself  did  net  create  n  liability  for  this 
accident  on  the  part  o<*  the  appellee:  nor  La  the  evidoroe  as  to 
wMt  happened  on  -arch  l~th  conclusive  that  they  had  even  arrived 
at  tho  ter'-3  of  the  contract.  Svan  &e  lata  a*  "unday,  'Arch  10th, 
until  three  o'clock,  aeoording  to  appellant 'a  tectinony,  the  git* 
Ins  of  the  contract  vae  In  *,he  alternative,  depending  upon  tha 
ihanga  of  plant  on  tha  fart  o<"  the  own-^r,  ■  r.  seat  as?  and  accord - 
lag  to  appallaa'a  testimony f  there  i    "  I  uncertainty  on 

Monday,  tha  day  after  tha  aoeidant* 

The  trial  court,  in  finding  the  issuer  for  appellee,  n  m 
evidently  of  the  opinion  that  tttarn  waa  neither  an  inplied  rcr  an 
tspraaa  contract  of  indemnity  by  re&aon  of  the  aoBTeroatlone  and 
aata  of  the  p&rtiea  frora  February  tip  to  and  Including  the  eliding 
of  the  contract  In  ©vldwce.  Va  aamaot  a*?  that  eush  finding  la 
clearly  and  annlfaatly  again*'!  tha  weight  of  the  evidence*  on  the 
contrary,  ae  are  of  the  opinion  that  tha  trial  court  aaa  full:'' 
warranted  in  arriving  at  that  conclusion. 

Finding  no  reversible  error,  the  Judgment  of  the  urioipal 
Court  aill  be  affirmed. 
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Thla  is  an  aotlc-n  on  the  caB«  brought  by  the  appellee, 
»;arrle  ,  ;.<orr,  iho  vdil  hereafter  bo  roferre-l  to  &4  the  plain- 
tiff, ag&inatt  the  appellant,  the  .-Mc*  .0,  Reefe  Island  I  Pacific 
Railway  Conpai  y,  a  corporation,  and  hereafter  referred  to  as  the 
defendant,  for  darsar.ea  alleged  to  have  been  sustained  by  her 
while  getting  off  on©  of  aaid  company's  suburban  Iraina. 

The  declaration,  g)  loh  consisted  of  but  one  count,  charged 
that  the  defendant  permitted  the  platform  of  ant  of  lie  cars  to 
renain  in  an  icy,  slippery,  negligent  a  d  d>j.n*reroua  condition, 
and  that  while  plaintiff  was  a  aaeeettge?  on  ©?*id  coach  or   oar, 
and  *hile  the  cold  car  and  train  were  stopped  to  give  tho  p&oaen- 
gers  an  opportunity  to  alight  there fron,  Rnd  tfhtla  plointiff  •■»&» 
preparing;  to  leave  aaid  coach  and  as  aha  stopped  en   platform  there- 
of,  and  while  at  all  time®  being:  in  the  exerciats  of   due  car©  .and 
caution  for  her  a*B  aafety,  she  by  reaaOB  of  said  ley,  slippery, 
negligent  and  dar£orou-.j  condition  of  eaidl  platform,  WM  thrown 
with  groat  force  and  violence  fro:r;  aaid  platforis  upon  fcbe  ground, 
by  reason  of  which  ah®  sustained  the  injuries  coapl&Jned  of. 

On  the  trial  of  the  case  the  Jar;/  found  the  defendant 
guilty  and  a^aeaaed  the  d&na^ea  at  $8089,  upon  which  verdict  of 
the  Jury  the  court  entered  judgment,  from  w;  loh  judtfjaart  thla 
appeal  has  been  prosecuted. 

Defendant  contends  that  the  verdict  of  the  Jury  ii  clear- 
ly and  aattifeetlf  against  the  wight  of  the?  evidence;   furtherncre, 
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that  tho  court  erred  in   the  giving  and  refusing  of  oerta.tr.  in- 
atruotiors;   and  that  the  damage a  are  excessive, 

rher©  las  a  conflict  in  the  evidence  a©  to  the  manner  in 
which  the  aoclderrt  occurred,  at  £**at  Um  defendant  ao  contends*. 
plaintiff,  in  her  own  tastltaony,  -stated  positively  that  ah©  board- 
ad  th©  aaid  train  at  »K*-rd  ©treat ;  that  ah©  ©n tared  by  th»  front 
door  of  the  oar  In  question  and  took  a  ©eat  at  the  rear;   that 
after  the  tr'4n  reached  it©  destination  4b*  went  to  the  rear  plat- 
form to  get  off  the  car;  that  there  waul  a  atrip  of  ice  six  inohea 
long  and  five  inch©©  wide  fros©n  to  the  wood,  located  about  a  foot 
froa  the  edge  of  the  atep?  and  that  juat.  a©  ah©  turned  to  go  down 
frcra  the  platform,  ah©  stepped  on  it  and  slipped ;  that  ah©  had 
not  seen  it  prior  to  that  tl&mt     that  whan  thrown  to  the  station 
plstforra  h**r  feet  van*  out  first |  V-ut   $&*%   aft«r  aha  fell,  she 
was  assisted  by  a  meat   who  ears©  along;   that  a  wheel  chair  »ae  pro- 
cured wherein  she  was  conveyed  to  the  waiting  roo*"i,  whence  a^e  was 
taken  to  St*  Luke* a  hospital*  and  frosi  there  to  her  home  in  an 
arr.bulance,  and  later  to  the  ^.©hlngto-n  Park  hospital,  at  which 
place  »he  received  wedloal  attention. 

Another  witness  for  the  plaintiff,  :■■ .  :.  ^utenaohoen,, 
who  asaa  a  paaaengar  on  the  aa"3«  train*  testified  th---t  h©  had  Juet 
gotten  off  the  train  and  had  reached  the  cement  walk  between  the 
two  coaches,  when,  lie  heard  a  cry?   that  he  sa»r  §  yc-un  ;  lady  (the 
plaintiff)  falling,  and  caught  her?  that,  he  aakad  some  gentlemen 
to  aaaiat  hira  in  taking  hssr  to  the  ladi©s*  waiting  room.   Phi  a  was 
all  the  evidence  offered  by  plaintiff  aa  to  Imp*  the  accident  occurred 

On  behalf  of  the*  defendant  there  waa  only  one  witness  who 
testified  that  h©  saw  the  plaintiff  prior  to  th©  h&ppeninr.  of  the 
accident;   that  witness  w»©  the  conductor  of  th©  train,  -i..  I, 
Sitaer.  S«  testified  that  he  noticed  plaintiff  in  the  oar,  and 
remembered  her  because  she  waw  the  only  on©  wbe  paid  a  cash  fare; 
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that  ftftep  th©  train  reached  It*  doat.lna.tIon  in  ubioo.  :o,  he  otood 
between  thia  coach  and  the  on©  tnawdifttcXy  to  thu  rear,  helping 
||U  paiMMHS^tva  alignl,  and  that  ho  r©3*i3ber©d  tha  plaintiff  *a 
alighting;  frois  th®  oejr]   that  he  lator  hoard  ftO&eoB*  eay  a  lady 

had  fallen;   and  th  a  be  trior,  not  load  plaintiff  facing  »uppo»fced 
on  the  station  platform  by  a  genii eran,  about  ten  or  twelve  fast 
a#ay  tcaarda  tha  atiddl*  of  tb*  our  in  which  plaintiff  had  been 
riding j   that  he  want  to  where  ah©  waa(  &nd  sent  an  ueher  for  a 
wheel  chair;   that  eft*?  ah*  hai  boon  placed  therein,  ho  aaf;«<l 
plaintiff  for  her  naas  &iv4  *d43P**tt«  and  that  *h*  aaid  "it  wa;?  not 
necessary,  that  *b*  did  not  srish  to  have  any  commotion  about  it, 
and  that  it  w»a  nobody* a  fault  but  bar  o*n." 

The  collector  (MttKeem)  eh*  took  up  tickets  in  the  first 
four  oars  or  the  train,  and  th®  flagmen  (Williams)  testified  that 
they  saw  th©  plaintiff  in  the  wheel  chair,  and  also  heard  tor  make 
bbe  aforesaid  statement  to  tha  conductor. 

Defendant  further  offered  toatiisony  that  plaintiff  wa© 
talon  to  the  waiting  room,  and  .w'hils  there,  it  hah  discovered  that 
an©  wore  a  sort  of  alippar  with  a  hi£h  French  heel*  Shi*  was 
testified  to  by  the  conductor  and  the  natron  in  th©  waiting  roo?n, 
"re.  Idna  .olf,  said  a  stenographer  of  the  defendant,  a  Ml  as  Lora 

.  .-arbor.   ttT*«  Volf  further  testified  that  ehen  ah*  asfced  plain- 
tiff ben  th©  accident  oc purred,  tfhether  aha  slipped  on  anything 
in  tho  train,  or  in  th©  tr<*in  ahod,  or  on  th©  waiting  room  floor, 
stxi  that  plaintiff  anewered  *8©»*  that  her   foot  bad  turned?  and 
that  she,  th**  matron,  then  said,  "It  is  no  sondor,  wearing  such  a 
high  heel  3hce."   £i**  Jerher  claims  that  in  goinr.  to  tho  wachroon, 
vhieh  naa  off  th*  met  roots,  *h*  noticed  plaintiff,  &r,<\   heard  her 
say  to  ra,  v/olf,  "Yea,  I  think  it,  en*  ny  high  heels.* 

Defendant  alao  of fare!  testimony  of  there  being  no  anow 
or  ice  on  the  ground  that  nomlr.g  and  th©  prevlou©  day.   "he* 


tea^U-Kiny  further  shows  that   th®  i©-Tsper&ture  on   fefed  day  of   tha 
accident  bm  biiwtwa   17  and    :3  d:*/?re«3;     that  there  warn  no  mami 
or  rainfall  th»t  day;     t&at  en  tasseary  ,:;■..- tn,   -•:n;.i-:5   fchefce  had 
beer;  ....  ll.T,:t  rain  or  slat    s&MKtt  tight  o'clock   ir  tha  "icrnln?   for 
about  one  hour. 

Defendant,   In  Its  brief,   lay*  graat  stress  upon  the 
*vide>r.ce  of     itser  and  ttfl&eaB*   the  conductor  and  collector  of  tha 
train  in  <.juee.tion;      that  they  »Mk&t  an  extuairation  o.f  the  Ration 
platform  and  the  platfcm  -ma  etepo  of  car        •  r.h*  Cvar 

upon  tmioh  plaintiff  vat  a  pasftaog**^        oth  the**  ffit&aa&M  toa- 
tifiod  that  they  sado  thi©  examination  bacsiss®  It  ««a  cualossary 
to  d«j>   so  after   the  happc-nir:;;  of   M3  accident, 

fh'ars   1:j  nothing   in   tha    taattaasy  of   the  defendant   tc   ahos 
what  dir»ot-*d  th«ir  attention  to  this  particular  oar  ana   the  rear 
platform  of  th«  eaid  car;     nor  doe;'.  any  vifcuatafl  for  the  defendant 
state  that  plaintiff  olalamd  to  have  slipped  on  th*  ssiatforia  of 
that  ear  and  fuller:  to  the  a tat ion  platform,     ^txrtharnore*   the 
evidence  ehowe  that  this  van   the  only  oar  &$*«  BlatfOHs  Bod  .>icps 
**r$  examined.      Xh*  Jury,    |fi  weighing  th*  evidence*   sight   yseil  have 
dr&vn  m    inference   therefrom,    that  either  by  ahat  tile  plaintiff 
said  at  the  tir&s   the-  accident  occurred,    or   fhat   Use  conductor  Mi 
at  that  time,   standing  as  b*  vat  totaatan  the  t»o  cars,  tha*.  the 
plaintiff  had  fallen  frcra  feh*  pi*.tfor-x  of  $&«  car  to  the  station 
pl^tfora. 

WPaayw'i   the  plaintiff  tf&g  corroborated  by  the  testimony 
of   the   dtrifts   .      utenaoucer,    that  ho   saw  bar  fall   M  h*   ?;?.«! 
between   the  enda  of  tht   tne  MPS*       ;'c  offset   t.  live  tsatl- 

nony  of  th«  plaintiff  and  the  aritnaaa    ;uten3Chc«n,   defendant 

alleged 
offered  tht?   testimony  aa   loA «^at«8«et«  'aade  by  the  plaintiff  to 

the  various  employees  or  the  defendant-  i  The  weight  of  such  teatl- 
!3ony  as  against  the  positive   testimony  of  the  plaintiff  «M  proper- 
ly a  question  for  the   Jury* 
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lh*5  court  *hc  s?arf  th*ee  witnesses  a-  a  heard  than  testify, 
overruled  def ondsnt  * 8  motion,  for  a  ne»  trial,  and  antar 
stent  on   the  verdict.  Va  fcra  of  the  opinion  not  only  that  the 
verdict  la  not  clearly  and  »ar.ifa*tly  againat  tha  aalght  Of  tha 
evidence,  but?  BOMOWfi  that  tha  }ury  war*  warrant  ad  In  arriving 
at  thaiP  conclusion. 

Defendant  otnaplaine  of  thw  aaacad  instruction  offered  on 
bafcftlf  of  the  plaintiff*   fa  have  carefully  revi  thia  instruc- 
tion, and  believe  the  facts  in  evidence  aurranted  t*v*  court  in 
giving  this  instruction;  in  fact;,  fron  i  reading  of  &XJ  bht 
instructions  of  fared  la  tha  aaae»  M  find  that  tha  jury  WHNI 
properly  and  fislly  instructed  as  to  tha  las*  applicable  to  tha 
facta  prolan. 

vith  reference  to  the  olal«  of  defendant  that  the  dassagaa 
awarded  are  exaaa^ive:   tha  avl dance  athoaad  that  plaintiff  »ua- 
t»lne<i  a  fracture  of  the  ankle;  that  tha  ligamento  *er<&  lacerat- 
ed and  torn;   that  shm   was  absent  fro*-  *ork  for  mora  than  five 
Y    men  tha}  that  at  the  titsa  aha  wae  injured  *be  was  taming  :i~> 
?er  seek?   that  she  suffered  gHtat  pain  after  tha  accident:   and 
tfeat  at  tha  itiM  of  tha  trial  her  ankle  Hi  afci&l  asafe  and  she  still 
.'•vffored  pain  under  certs  in  aeath^r  condition*;   furthermore,  that 
fjiroa  the  tlaa  of  tha  accident  ?jha  was  compelled  to  wear  a  brace 
!n  hW  ehoa. 

cannot  flay,  uniSer  the  evidence  in  thia  ca^,  that  the 
sward  of  dawa&aa  aaa  a*aaaai*»« 

i.ndinfr  no  ravaraibla  error*  the  Jti&gttant  ©f  tha  circuit 
Qeurt  will  ha  affirmed. 
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j,   .   .hi a  is  an  action  brought  in  the 
Municipal  Court  of  Chicago  by  £va  Tanguay,  app^llea,  herein- 
after referred  to  as  the  plaintiff *  against  Lew  fields,  appel- 
lant9  hereinafter  referred  to  as  defendant,  for  services  ren- 
dered by  her  as  an  actreoo,  to  the  defendant,  under  a  contract 
made  in  f.'ew  York  on  September  #*  lvl*;.   Ihe  form  of  the  action 
waa  in  attachment,  the  American  uaio  n&ll  company  having  been 
served  as  garnishee;  (subsequently  defendant  entered  into  an 
open  recognizance  before  the  court,  with  the  "'ational  surety  c<m- 
pany  as  surety;  whereupon  the  attachment  was  dissolved  and  the 
suit  proceeded  in  assumpsit. 

Upon  trial  of  the  ease  before  tfce  court  without  a  jury, 
the  court  found  the  issues  for  the  plaintiff,  assessing  her 
damages  at  the  sum  of  $fi*060«  08  this  finding  the  court  entered 
Judgment,  frOTs  which  Judgment  defendant  has  prosecuted  this  appeal. 

The  contract  of  enployraent  admitted  in  evidence  upon  which 

plaintiff  predicated  her  claim,  la  as  follows: 

"Hew  rork,  eept,  4,  19  u. 

"i)sar  BJUm    ranguay: 

■I  hereby  engage  you  to  play  the  leading  feraale  part 
in  "the  Jun  dodgers, "  which  t®   to  open  on  or  ubout  I Oc- 
tober 1st.   1  a,-;,rse  to  pay  you  the  sum  of  two   '.-'nousand 
Dollars  ($8000)  %   week.  1  also  Agree  to  bill  you  in 
all  advertisement  raattsr,  electric  si&ne  and  newspapers 
in  the  following  manner: 

*i  .   tmmsM 

in 

-   ...  _       ... 
"Tear  signed  acceptance  to  tills  letter  will  be  binding. 
"l.va   f&nguay,  "Lew  fields, 

•C«   W  Zlttel." 


( 
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it  «»0  admitted  that  the  plaintiff  porfor-sed  for  one 
and  ore-half  wee>'*  and  mm  paid  only  one-half  seek* a  salary. 

Defendant  contends  trtat  according  to  the  established 
custom  ar.d  usa^o  In  the*  theatrical  profession,  ifewre  an  actor 
or  actress  is  engaged  te  render  services  for  a  n«4  play*  and  no 
date  la  specified  in  the  agreement,  the  engagement  is  for  the 
season  or  run  of  the  play;  that  tha  contract  offered  In  evidence 
*as  of  that  character,  and  that  the  established  custom  and  usafte 
announced  supra  isust  ha  considered  a  part  of  the  contract:  and 
that  consequently  plaintiff  *a  eng&^eswMit  was  for  the  theatrical 
season  I91*i-l$15»  or  for  the  run  of  the  play. 

it  waa  admitted  by  plaintiff  that  she  left  the  cosspany 
that  was  presenting  the  play,  one  and  one-half  —lea  after  it 
opened.   Defendant  contends  that  she  left  without  his  oonaent 
and  over  his  protest?  that  the  engagement  having  been  for  the 
entire  sea  eon  or  run  of  the  play,  plaintiff  committed  a  breach 
of  her  contract  and  was  therefore  not  entitled  to  recover;  and 
furthermore,  that  by  reason  of  the  breach  by  plaintiff  of  her 
contract,  defendant  was  damaged  in  a  suj*  greater  than  the  amount 
claimed  by  the  plaintiff. 

Plaintiff  maintains  that  before  the  play  opened,  she  had 
notified  defendant  that  she  was  dissatisfied  with  her  part  and 
would  leave  the  oorapany,  and  that  defendant  made  no  objection 
and  consented  to  her  doing  so;  further,  that  in  leaving  the  com- 
pany when  she  did,  she  did  not  breach  her  contract,  but  had  a 
right  to  do  so;  and  having  rendered  services  for  one  week,  she 
was  entitled  to  payment  therefor. 

Plaintiff  further  denla«  that  there  was  an  established 
custos  and  usage  in  the  theatrical  profession,  slth  reference 
to  the  contract  in  question,  as  contended  for  by  defendant. 
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In  our  view,  the  question  as  to  whether  or  rot  thers  was 
an  established  ouatora  and  ttSftgt  in  the  theatrical  profession,  as 
applied  to  the  contract  offered  in  evida-oe,  i«  detaralnative  of 
the  Issues  in  this  case. 

'  To  support  his  contention  ;ts  to  the  alleged  custom  and 
usage,  defendant  testified  that  he  had  been  a  theatrical  manager 
for  many  ?Q&r®i      that  he  had  n?ade  raany  contracts  of  thi*  kind, 
not  only  with  plaintiff  but  with  other  ^ell  known  actors  and 
actresses j  that  there  was  a  custom  in  the  theatrical  br.ainen  |» 
the  city  of  :;ew  fork*  where  thia  contract  was  nss.de,  and  elsewhere 
throughout  the  United  States,  i3Mixii»gxxi3±sjfcjp6$  that  where  an 
aotor  or  actress  engages  to  reader  services  in  a  nes  play,  and  no 
time  la  specified  in  the  agrseno*  t,  the  actor  la  supposed  to  play 
for  the  entire  season  or  run  of  the  play;  that  the  ousto-*  la  long 
established  and  ft*,  well  known  MNBg  aotors  and  artist 3  mr<?A(r}®&   to 
perform,  aa  among  managers  and  producers* 

Frank  C.  Langley,  witness  on  behalf  of  the  defendant,  tes- 
tified that  he  had  been  engaged  in  the  theatrical  business  for 
many  years,  and  corroborated  defendant  aa  to  the  exi stance  of  the 
custom  as  contended  for  by  defendant. 

Plaintiff  testified  th>*t  ahe  hal  been  an  actress  for 
nearly  twenty -five  years;  that  she  wan  familiar  ?ith  the  estab- 
lished custom  and  uaa^e  pertaining  to  the  theatrical  business;  that 
there  was  no  well  established  custom  and  usage  whereby  the  said  con- 
tract was  binding  on  the  parties  for  the  whole  season  or  run  of  the 
play. 

Arthur  iilein,  also  called  by  the  plaintiff,  testified 
that  he  MM  ■  theatrical  manager  and  that  ha  MM  acquainted  with 
the  methods  and  customs  prevailing  In  the  theatrical  business? 
that  there  waa  no  *?ell  established  ouster.  a?h*»reby  the  period  of 
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aervic©  in  the  contract  offered  in  evidence  would  hv   construed 
as  ©attending  over  ti&t  entire  gNftaaon  or  run  of  the  play. 

Another  witness  for  tha  .plaintiff  «raa  Lew  Krauee,  wiaa 
testified  that  be  sas  fatal  liar  with  the  theatrical  business  in 
general,  and  that  there  was  absolutely  no  oustora  wh&r<3hy   the 
contract  in  question  would  be  considered  aa  covering  th©  theatrical 
season  Of  the  yei*r  in  which  the  contract  was  aade,  or  for   the  run 
of  the  play,  f 

At  the  conclusion  of  the  evidence,  the  defendant  sub- 

Hitted  to  the  court  the  following  propositions  of  law: 

(1)  "The  court  Is  requested,  to  hold  as  a  proposi- 
ti en  of  law  that  when  a  contract  Is  entered  into  the 
parties  to  such  contract  are  supposed  to  have  reference 
to  the  knovsn  usages  and  custom  shich  entered  into  and 
governed  the  business  or  subject-matter  to  which  th*  can- 
tract  relates,  if  such  uaiigec  and  customs  ar*  uniform, 
well  established  and  generally  aoquie&oed  in  and  ao  well 
known  as  to  induce  the  belief  that  the  parties  contracted 
with  reference  to  it  MbffB  nothing  is  explained  in  the  con- 
tract to  the  contrary. 

(j)  "The  court  la  further  requested  to  hold  as  a 
proposition  of  law  that  if  it  find*  from  the  evidence  that 
at  the  tirse  and  place  of  the  making  of  the  contract  be- 
tween the  plaintiff  and  defendant  in  evidence  there  exist- 
ed a  uniform,  *©11  established  and  generally  acquiesced  in 
custora  that  when  an  actor  whoeie  reputation  is  such  that 
fetia  services  cannot  be  easily  replaced  la  engaged  to  render 
services  a©  an  actor  in  a  near  play,  and  the  tine  within  which 
the  actor  is  to  render  such  service©  is  not  specified  in  the 
contract,  such  actor  la  obliged  to  render  services  for  the 
season  or  the  entire  run  of  the  play,  and  if  the  court  fur- 
ther find**  in  addition  to  the  fact  that  such  custom  exist- 
ed, that  the  plaintiff  left  the  employ  of  the  defendant  be- 
fore the  end  of  the  season  or  during  the  run  of  the  play 
without  the  consent  of  defendant,  the  plaintiff  o©>iraitt©d  s* 
bre&cb  of  her  contract  and  vould  not  be  entitled  to  recover." 

Both  thea©  propositions  the  court  marked  ''held.8' 

There  is  no  question  but  that  the  defendant  relied  upon 

the  existence  of  the  custosa  aubrcitted  in  these  propositions  of  law, 

as  a  defense  to  plaintiff's  oiairaj  ana  the  o^urt  having  ssarked 

theia  "held,"  the  only  issue  that  remained  was  for  the  trial  judge 

to  determine  whether  or  not  defendant  had  proven  the  existence  of 

this  custom;  and  upon  that  question  defendant  had  the  burden  of 
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proof,  defendant  argue*  that  the  sltneeaes  jrhow  hat  o&lled 
established  conclusively  the  existence  Of  this  ou;?toc,  and  fch« 
plaintiff  Just  aa  atrenuously  mintaina  tha  contrary. 

The  plaintiff  rendered  a  weak* a  aervicsa,  for  which  aha 
admittedly  had  not  been  paid.  BtaftMF  tha  terms  of  tha  contract 
aha  waa  antitled  to  receive  for  those  services,  the  aura  of  §SO0O, 
•Ml  unleos  tha  terns  of  the  contract  wars  altered  by  cu^ton^  tha 
right  of  tha  plaintiff  to  recover  waa  raanifaat, 

■?hQ   court,  while  it  did  not  aa©  tha  >fitna»aas  for  the 
plaintiff,  their  testimony  having  been  introduced  by  deposition, 
did,  however,  have  an  opportunity  of  seeing  and  tearing  the  fit* 
nasaeo  oallad  on  behalf  of  tha  defendant,   in  finding  tha  iaauea 
for  tha  plaintiff,  tha  court  evidently  mm  of  the  opinion  that 
tha  defendant  had  not  shown  by  a  preponderance  of  tha  evidence 
|)M  existence  of  the  ouatow  contended  for. 

We  have  carefully  reviewed  the  testimony  on  this  i«aue» 
and  cannot  aay  that  tha  finding  of  tha  court  for  tha  plaintiff 
vaa  clearly  and  manifestly  contrary  to  the  weight  of  the  evidence, 

rinding  no  POtorolbla  error,  the?  Jud^raent  of  the  municipal 
Court  will  be  affirmed. 


'rt»  ««»  •Om 

■ 


I  s.* 


V  >.'•  « 


-wR  appoal  of  sSpHIUii  c 
Petitioner,   m«| 
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:  W    .     .;n  i-ebruary  Sft#    1618*   StejWft    ■• 
■Mf&MM  filed  a  bill   for  separate  w&B&MsttMM  '„   ';anjaain 

ur;;;©as.      In  addition  to  the  allegation©  &ith  reference  to 
living  apart  from  hsr  husband  without  fault  on  her  part,    ahe 
alleged  that  a  suns  of  *aoneyf   tA«.-<-lt:   about    $&»9Q0j   was*  on  depoait 
la  tha  ..uaiin  Stftte  MUlfe  located  In  GHM$   -'ounty,   which  MMI  the 
property  of  her  husband  arid  aelf  and  pray ad  that  a  reeeiv«r  be 
Appointed  for  this  auia*     OB  this  bill  ana  B«   ;j«    ruohaoherer  wa  i 
appointed  receiver. 

itWPttil  waa  had  by   pub  11  oat iont   and  def endant  falling  to 
appear,  default  WH  mtWXti      -ho  oaa«  ppSMIMtMl   to  a  hearing  on 
-•"ay   l9    1:1^.      g$M  testimony  of  the  complainant  ar;l  h..r  mother  waa 
taken,  ana  the  court  ordered  Um  solicitor  for  the  ooxsplai^ant  to 
prepare  ■  decree. 

OR  itf   IS*    103ft*   befure  the  decree  «raa   entered,   a  motion 
MM  made  by  the  defendant  to  wt«r  hi  a  appears  nee,   and  on  the  9%h 
d«ay  of  June-,   the  huaband,    ..ienja^ln  B«   Surgess,   «?as  given  leave  to 
file  &r:  anssmr;      further,   that   the  totsti^ony  previously  heard  should 
stand,  and  leave  given  to  the  defendant  to  ore  a a -examine.      \n  order 
was  entered  allowing  $748  to  the  complainant  for  alimony  ana   solicit* 
or* a  feeo  pendente  Uto,   and  a  oert&'n  anount  Mi  receiver* a  foaot 
from  a-.ioh  ordor  no  appeal  has  ev#r  been  pray«d,   and  ahioh  -«saa  not 
again  laade  the  subject  MM&ev  of  M)f  finding  l»  the  final  daorce. 

On  ASM    18#    1  1"»  defendant,    .enja-ln     .     onrvreaa,   filed  Rta 
ana«er  to  the  bill,  denying  lb*  allegations*  of  the  complainant  aa 


to  her  living  apart  frorc  nla  without  fmult  of  h<jr  own,  aa  also 
the  allocation*  with  reference  to  her  interest  in  the  fund  en  de- 
posit in  the  Austin  State  B«ait« 

On  tho  13th  of  July,  lvl'5,  one-  BOSYia  Cohan  15 arte  wction 
for  leave  and  authority  to  garnishee  the  receiver,  )■:.  ■ .    Tucheoherer; 
and  in  Quppcrt  of  said  notion,  filed  an  affidavit,   In  this  affidavit 
it  waa  alleged  by  tho  said  &orrla  Johen  that  he  had  obtained  a  Jud#- 
:r.ent  again**  the  defendant  for  .ymo,4  and  coat©;  that  execution 
had  been  issued  on  the  Judgment,  anion  wao  returned,  r,o  property 
found j  and  that  the  receiver  appointed  in  thia  oauae  bad  funda 
OOlonglng  to  the  aald  defendant*   SBO  said  notion  MO  denied. 

Leave  was  then  grunted  the  said  "orrie  So&on  to  file  an 
intervening  petition  inatarttar  ana  a  rule  entored  upon  the  receiver 
to  ana^ver  sithin  ten  day**   ,'he  petition  was  then  Tiled.   ftbll  peti- 
tion oialraed  that  the  nonoy  in  tho  hands  of  lao  recover  van  the 
individual  property  of  the  defendant,  and  that  the  appellee,  iayrse 

,  ijurgeas,  had  no  interaat  in  said  fund;  that  this  fund  should  be 
(subjected  to  the  payment  of  the  jud^aent  obtained  by  the  petitioner 
aguinat  the  defendant,  Uenjarain  B«  fiurgeaa. 

On  July  19th  complainant  fiic-d  replication  to  the  answer 
of  the  defendant.   The  hearing  van  than  proceeded  with,  complain- 
ant and  her  mother  Ogata  taking  the  stand:   the  depositions  of  the 
defendant  and  other  witnessed  *rere  re.^d  in  evidence,   'mia  hearing 
was  had  on  July  &Zt    IJl'd, 

Qn  the  3 1st  day  of  July,  aOOUMOntO  purporting  to  be  de~ 
ruurrera,  sere  filed  by  the  coiaplainart  and  the  receiver,  to  tho 
intervening  petition  of  Morris  Johon.   On  August  and  an  order 
was  entered  that  the  petition  of  Morris  !Joh*r,   be  dionloood  on  de- 
aurrer  for  aant  of  equity,  and  the  demjrrers  sustained.   Appeal  was 
prayed  from  the  order  sustaining  the  deraurrera  and  dia -iaaing  the 
Intervening  petition  and  aiao  for  refusing  perfusion  to  the  auid 
intervener  to  araond  hia  petition. 


r.  the  ear:,©  day  a  decree  **j».a  ent&rea  by  tho  court,  find- 
ing that  the  oonpluinant  was  living  apart  froa  def er>ia- t  without 
fault  of  h*r  own?  and  tnOR£  othor  things,  finding  that  the  n?oney 
deposited  !n  the  Anatin  wtat©  riank  in  the  na*se  of  : erjanln  H«  'ur- 
ges© ma  the  individual  property  of  the  oc^pludnunt.   ;o  Um  &r\try 
of  this  deoro®  defendant  urgeos,  and  the  intervening  petitioner 
iMWli  Cohan,  objected  and  prayed  an  appeal  to  this  ocuri. 

I  appeal  of  tns  defendant  urgeao  was  not  perfected. 
However,  the  Intervening  patition&r  perfected  hisi  appeal  both  from 
the  order  of  UM  court  Aiasitalftg  hi  a  petition  on  de-*urr^r  for 
arant  of  equity,  ani  from  the  decree. 

.or  convenience,  the  appellee  #111  here ir.af tor  be  re- 
ferred to  ,-.a  the  MasplftifMBt{   .*enja;rir  ..  ftcr&NM  as  defendant: 
ar.d  Morris  Soften,  the  appellant,  as  the  petitioner* 

BU  JV  '  ■-••'  :■  :   BUT* 

.ho  petitioner  in  his  appe-1  oonplai-^s  that  the  court 
errsd  (1)  in  finding  that  UM  complainant  WM   living  apart  fron 
defendant  without  fault  of  her  (MB)  (2)   tho  court  erred  in  its 

finding  that  the  fund  in  the  hands  of  ths  receiver  and  on  deposit 
in  the  Auatin  StUtfW  tank  Ml  the  property  of  the  curapl&inant  and 
not  the  property  of  defendant;  and  (3)  that  thore  was  a  variance 

between  the  decree,  the  evidence  and  the  bill,  and  therefor©  the 

without 
court  errsd  la  entering  its  decree  iMftMM  a-  endisent  wmm   filed  to 

the  bill  to  MUM  tho  evidence  MMftorn  to  the  allegation';  of  th^  bill. 

lHWJll  til  Mill  challenge©  the  right  of  the  petitioner  to 
intervene,  and  further,  to  ooajplain  of  the  decree. 

The  caae  of  1 1  ^MWg  v«  [MQJMS  ^o^,  8 1?  ill*  871*  l«  cited 
by  counsel  for  both  tho  sosplainant  and  the  in  t  erven  It**  petitioner, 
on  th<?  question  ©J"  the  rlgflt  to  -Intervene,  uur  r  case, 

however,  itap&la  us  to  the  view  that  it  favOTfl  the  coot  en  1 1*0  of  tho 
petitioner,   the  court  holds  that  in  the  absence  of  any  statute  oovoj 


ing  fell*  aubjoet  matter,  the  right  of  intervention  wust  bo  »on- 

trclled  by  the  general  rul;a  in  equity  as  to  the  answer  of  the 
proper  parties,  but  unlea.?.  a  substantial  interact  in  the  subject 
rsatter  of  the  ault  is  glut  MB.*  a  person  a&mot  be  p«r  it  tad  to  intsr- 
tneddle.   ..'ewe  vert 

*  Rut  partiaa  having  an  Interest  lr,  the  aubjeot 

matter  of  the  ault  In  equity,  and  aba  are  either  nooeaeary 
or  prop-ar  parties  to  auoh  ault,  If  not  ?sado  ao  by  the  plain- 
tiff, Bay  corse  in  by  way  of  application  to  intervene  and  be 
raade  parties  complainant  or  defendant.,  to  trie  end  that  their 
interests  My  be  adjudicated  and  protected." 

•  ne  of  the  laattaa  to  he  deter- ined  toy  the  oourt  in  the 
original  action  was,  whether  oertain  funds  deposited  in  the  Austin 
Statu  Sank  were  tho  joint  or  individual  property  of  tho  sosjpiaija- 
ant  or  defendant. 

b«  petitioner  in  fade  petition  aat  forth  the  faot  that  he 
had  recovered  a  judgaar.t  ftgaiftat  the  defendant:   that  upon  execu- 
tion laaued,  the  sheriff  made  a  return  of  no  prc-p&riy   found;   that 
the  fund  In  the  Miatls  State  Batata  aaa  the  property  of  the  defendant: 
that  it  should  be  subjected  to  the  payment  of  the  lien  created  by 
fetila  $SKtgnattt«   ,ho  petition  further  allayed  that  there  *&a  no 
other  pre  party  out  of  arhich  the  Judgment  coul  :■  ha  satisfied,  and 
unleaa  thie  fund  naa  eubjected  to  the  lien  of  tlM  judgment,  the 
Jnft0MBl  would  raataia  uneatisfie&o  Petitioner 'a  interest,  therefore, 
in  this  fund,  «»«  aubetantial,  and  not,  merely  that  of  an  Jntarrseddler. 

iJafora  he  tad  filed  the  aforementioned  petition,  be  had 
eet  out  the a a  facta  by  way  of  affidavit,  *r&   had  offered  thie  affi- 
davit in  aupport  of  a  aotian  for  leave  to  garnishee  this  receiver, 
ihe  court,  however,  denied  hita  thie  right,  but  granted  leave  to 
file  hi  a  petition,  and  *a  believe  properly  so,  inaarsuoh  aa  he  had 
eatabliah&d  hie  right  to  1 nt erven o  by  the  allegations  aat  forth  in 
his  petition. 

'onsplairanfc  ^ueationa  the  petitioner's  right  to  complain 
of  the  findit;^  of  KM  court  tltat  the  eorsplair.ant  wao  llvln?  separate 


apart  froja  defendant  si thou t  fault  of  h&r   o*n«   She  petitioner 
maintained  that  the  evidence  was  insufficient  te  sustain  the  decree 
for  aopu>rate  saint ©nance,   in  determining  that  question,  It  rmat 
be  remembered  that  the  defendant  fail  ad  to  perfect  bin  appeal.   It 
Is  net  the  defendant  who  le  ;,jtieeti©nin,E  tho  auf floiensy  of  the 
evidence  to  auat&ln  the  decree  for  separate  asainterance,  but  the 
petiticr-*r.   Che  only  interest  the  petitioner  had  In  tho  proceed- 
ing ems  the  correctness  of  the  court *o  finding  as  to  the  ownership 
of  the  fund  shleh  ssaa  olained  by  both  tho  complainant  rial  tho  defend* 
act*   tfia  right,  ae  represented  by  hi  a  Judgment  agatnat  the  deforci- 
ant»  *aa  not  thereby  impaired*  All  guest  ion  sS  to  the  aufficloney 
of  the  evidence  to  sustain  the  doorea  for  separate  maintenance  are 
personal  to  the  defendant,  and  ho  having  failed  to  perfect  hie  ap- 
peal, It  does  not  li«*  vslth  the  petitioner  to  complain  o£   the  auffi- 
oleroy  of  the  evidence  in  th&fi  regard. 

the  petitioner  further  contends  that  a  bill  for  separate 
saintanaroe  itivaa  the  oorcplainant  only  the  right  to  obtain  a  per- 
sonal judgment  against  the  huaband  for  naoeaaary  allowance,  end 
aub^eot-a  hie  property  to  L%«  payment,  and  that  the  court  therefore 
MM  aithout  Jurisdiction  to  adjudicate  tho  property  rights  of  the 
parties;  and  he  cite.-.  In  support  of  this  contention  the  ease  of 
Byes^ifc&SSt  v.  Koaenbleet,  liM   Iii»  App.  400.   9Bt  &   reading  of  that 
oaae  eho'vva  a  different  situation  than  in  the  case  at  bar. 

In  that  ea^se  the  husband  perfected  the  appeal,  and  uoon 
review  the  Appellate  court  found  that,  the  evidence  did  not  warrant 
a  decree  for  separate  maintenance;  and  that  there f M  2  the  court 
eaa  without  Jurisdiction  to  enter  the  decree  eith  reference  to  the 
property  rights  of  the  parties,   /he  appellate  court  held  that,  tho 
allegations  in  the  bill  thereby  the  chancery  eettrt  obtained  juris- 
diction having  failed  of  proof,  the  court  ems  without  jurisdiction 
to  enter  any  order a. 


W5- 

i/he  sums  situation  presented  itself  In  the  case  of 
tbgmmm   v.  gfaggftftj  -  8  ill.  594*  also  cited  by  oounasl  Tor  the 
petl tioner. 

In  the  oa.ee  at  bar,  howsver,  while  we  hava  held  that  the 
appeal  by  the  petitioner  did  not  raise  ^jjq  question  as  to  the 
sufficiency  of  the  evidence  t,o  support  the  decree  for  separate 
asaintananoe,  we  are,  hosevar,  of  the  opinio*--.,  from  a  careful  re- 
vie*  of  the  evidence,  that  the  court  was  warranted  in  finding  that 
the  complainant  was  living  asperate  and  apart  ftroi  the  defendant 
without  fault  on  bar  part?   and  therefore,  having  properly  obtained 
Jurisdiction,  a  court  of  equity  will  retain  it  to  do  eoi3p2at<:. 
Justice  between  the  parties'   and  in  doing  so,  it  nay  grant  legal 
remedies  and  establish  purely  legal  rights, 

it  would  be  contrary  to  good  conscience  and  equity  to  have 

compelled  complainant  to  oee'-  further  relief  elsewhere,  where  the 

oourt  h^i  jurisdiction  of  all  tho  parties.   -hia  principle  of  law 

is  enunciated  in  tne  oaa*  of  i-ongahore  v»  Longahor*^  800  111.  47  ', 

wherein  the  court  quotas  fros  th-j>  oa^e  of  :<icrriaqn  v.  ^orriaon, 

140  ill.  8001 

"..quity  abhoro  a  jnultlplicity  of  suit**,  and  when 
it  hia  jurisdiction  of  a  subject  matter  and  of  the  parties 
in  inters  t  it  socks  to  do  complete  justice.  •  »  •* 

And  the  court  goes  on  to  say: 

"  jut   it  is  a  well  settled  rule  that  wh«n  ft  court 
of  equity  has  once  obtalno-1  jurlaJlcstion  upon  any  ejuit- 
a^la  grounl  it  will  retain  it  to  do  complete  Justice  be- 
tween" the  parti os,  although  in  doin£  ao  it  will  bocona 
necessary  to  establish  purely  legal  rights  or  to  grant 
legal  remedies.* 

ih&   court,  therefore,  had  the  ri.fht  in  the  OWM  at  bar, 

to  proceed  and  determine  the  question  whether  or   not  complainant 

or  defendant  *aa  the  owner  of  ttM  fund  on  deposit  in  the  austin 

otate  iMftlU 

Yhe  contentions  of  the  petitioner  that  the  finding  in  the 

decree  aa  to  the  ownership  of  the  isoney  on  deposit  in  the  Austin 


. 


~tate  v&nk  was  nantfeetly  end1  clearly  contrary  to  the  ael.rjit 
of  the  evidence,  Mid  that  there  &e  a  Material  variance  between 
the  bill,  the  evidence  end  decree,  «e  chaii  consider  Jointly. 

ie  cannot  proceed  further  in  thia  opinion  without  oorroent- 
ln*r  upon  the  oc-'-dltior;  cf  the  record  submitted  te  tfiia  ocurt.   It 
la  of  euoh  character  that  to  arrive  at  t&e  true  state  of  facts  e 
EMSt  indulge  in  reasonable  prsfci>»ption3. 

This  o&uae  *ae  orlf inaily  heard  on  the  first  day  of  'ray, 
19 IS |  upon  the  bill  taker  el  oonfeaeod*   „h©  court  simply  .heard 
the  evidence  of  the  eoaylatnant  and  her  '-other!   afterward -a  the 
defendant  im  permitted  to  file  his  anssrer,  whloM  dented  all  the 
axlegiitiora  in  Vam   hill  and  set  up   in  Myself  the  title  in  t&e  fund 
on  deposit  in  the  Austin  otate  Ban::. 

.hereafter  the  petitioner  eelted  for  leave  to  garnishee 
the  receiver;   tbie  being  denied,  upon  leave  obtained*  the  inter- 
vening petition  in  tfata  case  aaa  filed]   a  rule  eaa  entered  Upon 
the  receiver  to  answer  the  petition  within  ten  daye«   t&e  record, 
however,  doee  not  Shoe  any  sneeer  filed?  nor  do  ve  find  any  ml* 
ing  on  ttte  complainant  to  answer  the  intervening  petition. 

-ha  petition  set  up  as  Ilia  baaia  th^raof  th©  slain  that 
the  Ju&gnent  in  this  oast*  represented  indebtedness  due  free  th© 
defendant  to  certain  creditors*  in  Calif ornia,  and  that  the  claims 
of  these  creditors  against  the  defendant  had  been  assigned  to  the 
petitioner;  and  after  the  eeeigftnent  of  the  alaina*  to  further 
evidence  the  indebtedness,  defendant  assented  the  note  upon  shies 
the  Judgment  »et  forth  In  the  petition  aaa  obtained. 

iwifliTmnl  aa«  recalled  to  the  stand*  end  after  giving 
direct  testimony  on  her  sen  bahalf,  ana  ore *ee*BSntlned  on  all  her 
testimony,  Including  that  given  at  tlM  tl*ne  dafandant  #ae  in  de- 
fault*  Oonplalnant'e  nother  again  testified  end  wee  sroea-execined 
in  the  sassy  way. 


-'  - 

At  the  0I02  .  of  all  tha  evidence  for  the  oorspluinant, 
to  ouatain  the  issuea  for  the  defssndart  end  the  intervening  p§« 
titicr.or,  there  NM  Introduced,  by  M)  c-t  depositions,  the  testimony 
of  the  defendant*  John  .arrett;  Jr.  ff&«  ),   Clark*;  {£*•*,  o*ard 
•«  ;ray;  Mo ward  ,.  :ray:  :.   ,   ,<vana^h;   sad   «  P.  oilienthal. 
OMHB  the  soth«r  of  complainant.  *ma  called  In  rebuttal.   This  bear- 
ing toot  place  on  the  £?rd  day  of  ,?uly,  i 

On  July  51st«  tne  record  ahosfa  general  denurrerx*  to  the 

petition  filed  by  complainant  and  the  receiver,   «  ■-*.  uch-scherer, 

which  real  m  follows: 

■  ,::c  ftttnuriHM"  of  'ay^  /Harmon  !urgeaa  to  the 
intervening  petition  of  ;.:orr1.<i  ..;ohen,  intervening  petit!  - - 
er,  and  the  Mid  respondent  no*  oo^as  and  dercurra  to  the 
a&id  petition." 

"  he  donurrer  of  Eg*  -.  ruoi-.acnerer,  .woeeiver  to  the 
intervening  petition  of  .orris  jchen,  intervening  petitioner. 

*W&m   eat**  the*  oaid  reepondent  and  derurrs  to  the 
said  petition," 

.he  hearing  that  took  plao*  on   the  *33rd  of  'uly  was 
before  the  ten  daya  expired  for  the  receiver  tr  file  Me  answer, 
while  the  desrjrrere  v/ere  filed  after  the  answer  »&a  due,  and  ©itfht 
days,  after  the  hearing. 

The  record  s&9*a  appearance  a  on  behalf  of  th*  defendant 
and  the  petitioner;   the  MUM  counsel  abo  appeared  for  the  petition- 
er prepared  th©  abstract  of  reoord  and  filed  the  brief  ar:i  argument 
on  thia  appeal. 

The  hearing  could  have  proceeded  only  on  the  theory  that 
isjue  was  joined*  not  only  on  the  replication  of  the  complainant 
to  the  answer  of  the  defendant,  but  on  tit*  presumption  that  an  answer 
had  "--een  filed  to  the  petition  by  both  the  receiver  ar»i  the  complain- 
ant, or  #a:;  waived  by  tbs  conduct  of  the  partite.  "oruequertly,  the 
demurrer a  tht*-t  appear  In  tho  record  of  July  S  1st  can  only  be  consider- 
ed in  the  llgbt  cf  der?urrera  to  the  evidence,  wn&   .n~tiono  rssdo   to 
the  court  aft*r  all  the  evidence  hud  been  hear.!,  to  di.3 atla*  the 
petition  for  want  of  equity. 


.he  order  of  Au&uat  24   sahereln  the  bill  la  di3-::laood 

MBd  trem   which  the  petitioner  prayed  *%n  appeal,  reada  ae  follow:?: 

"•Jouneel  for  intervener  ftorrii  tle&en  objects  to 
order  di«ttl*«inj|  petition,  and  eoatedned  tho  imsastrw, 

And  refusing  p^r^ieeion  to  awond  of  aaid  intervener,  and 
except©  and  pr&ye  an  appeal,  etc* 


EtM  reocrd  diacloeee  no  reqao.it  &6  tmertd,  nor  doee  it 
ahow  any  tarsal  BXBNB&m&nt   submit  tod. 

The  final  decree,  which  is-  ales  aassplalned  of  by  the  peti- 
tioner, mm  ontere;!  on  the  ■*&*  lay.  Immediately  aft»r  the  petition 
waft  dismissed.   fhes-e  are  additional  faa&fl  which  indicate  that  the 
petition  »aa  diarslened  for  worst  of  oqnity,  or:  denurrer  to  the  evidence. 

This  proceeding  la  an  agpe&l  from   beta  orders;  and  being 
by  the  petitioner  aion<?,  narrowe  the  iecuei  presented  to  un,      ;^e 
have  already  /riven  M  our  opinion  that  the  action  of  tho  court  in 
finding  that  the  complainant  was  living  separate  and  apart  from  her 
husband  without  fault  on  nor   part  la  not  tho  subject  of  revJ*»v?  on 
this  appeal. 

an  additional  question  presented  Ls«  whether  or  not  there 
is  a  variance  between  the  bill,  the  evidence  una  the  decree. 
bill,  «hlle  in  one  place  it  seta  up  ownership  of  the  rund  on  de- 
posit In  the  Aufttla  ;itate  Jank  in  both  complainant  and  defendant, 
repeatedly  refers  to  lb*  fact  that  the  noney  juat  referred  tc  *aa 
hm   separate  property. 

The  answer  of  the  defendant,  after  expressly  denying  the 
allegations  In  the  bill,  alleges  title  to  the  fundi  to  be  in  tho 
defendant,   fa  this  answer  complainant  filed  h&r   replication*  de- 
fendant having  failed  to  perfect  hie  appeal,  the  laeue  .  Ith  refer- 
ence to  separate  maintenance  and  the  right  to  poaae'-aian  of  the  fund 
in  th&  Austin  otate  gantt  had  been  determined  so  far  a*  he  Vat  concerned 

Hi  the  0&30  of  Ifljfriitrwan  v«  Varyen  Ue«,  au£.ra,  our  .iupretne 
court  quotes  fron  the  Am.  A  8ng«  Gyo.  ao  follows  (p.  S80)i 
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■  .he  intervener  mt»%   take  the  suit  .'.is  he  flndi 

it,   Be  La  bound  by  the  record  af  the  aaee  at  the  time  of 
hia  intervention.   If  ha   clalwa  property  in  controversy, 
he  can  Interfere  only  sc  fa*  mi  Is  ncaaaaat?  to  prove  his 
right  to  it.   >e  car  not,  under  such  cirotmat&ncea,  contest 
the  plaintiff *a  olala  against  th;  defendant (  er  raiee  an 
issue  aa  to  to©  formality  of  the*  pleadings  or  Mm  regularity 
of  the  procedure  in  the  principal  eastee*  -nor  Mun  he  plead 
exceptions  having  for  that*  object  th©  Aieadsaal  of  the  ac- 
tio?*:, Sf«  cannot  ahange  Hie  ieetaa  between  the  parties f  nor 
raise  a,  new  one*  Be  cannot  insist  upon  a  change  in  the  forw 
of  procedure  nor   delay  the  trial  of  the  action." 

And  approve*  the  MM  in  the  follow inr  language] 

*And  each  of  fcheee  several  lisltatiena  la  trail  sup- 
ported by  the  authorities  cited  in  the  note." 

And  therefore,  only  where  fehe  decree  interferes  with  ttie  interest 

the  petitioner  bad  in  tbla  fund  in  the  Austin  State  Bank  ha^  bo  the 

ri;-r,ht  to  have  an  Insane  formed,  '"hut  *as  the  issue  which  the  court 

heard  upen  this  petition  filed  ahen  ho  reopened  Use  o&s-s  on  July  38mS« 

[tea  petitioner  cannot  complain  of  the  fact  that  no  formal 
answer  was  filed  to  the  petition  by  either  the  receiver  or  the 

lainant,  ihe  iaeuoe  having  been  feraed  and  the  parties  pro- 
ceeding to  trial  thereon,  and  th*  settirt  having  heard  the  evidence 
presented  on  both  sides  and  for  the  petitioner,  auch  proceeding 
could  only  continue  upon  the  theory  that  the  hearing  aaa  bad  on 
answer  era  |ggttft>  or  *&*•*  ***•  petitioner  sates  i  the  formality  of 
an  ana^erj  SJ*f  therefore,  upon  the  iasue  forced  or;  this  petition, 
tits  question  of  a  varianss  feetaesa  the  allegations  nod  the  prayer  la 
the  original  bill  and  the  fcsstlzsenyj  issimnatoriai;  ana.  .'.oroover,  &«y 
benefit  of  such  variance  oouiA  oq  claimed  ossiy  by  the  defendant 
who  failed  to  perfect  hia  appeal, 

'Jnla  leaves  but  one  fueatlec  Btlll  to  be  determined,  naasly, 
waa  the  finding  of  th*  court  on  the  question  of  ownership  of  the 
fund  clearly  and  Manifestly  contrary  to  the  Wight  of  the  avidOKOe? 

.  t  the  time  of  the  fillet  hearing  on  Hay  1st*  the  ce&plelnsat 
testified  as  to  being  interested  in  all  th©  hotel  property  at  ValSB- 
ain*  California, 
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When  She  hearing        \m*&   or.  July  88,  lad,  the 

gOBplalnant  testified  in  detail  ee  to  hor  ri  -ht  tc  the  particular 
fund  In  iojue.   :ih«  toetlfled  that  the  furniture  in  the  hotel  at 

Valenain  was  few  individual  property 1   that  abe  ha  previously  con- 
ducted a  roctain,-.-  house  in  uan  ttaeneleee*  ano"  at  th©  tirso  the  hotel 
was  opened  her  furniture,  ehSoh  ircluded  «crte  orockary,  ^laaoware, 
eilversmra  and  lit7en,  vaa  brought  to  the  hotel  and  uaed  therein? 
that  the  valuo  of  thle  property  eea  between  five  and  aix  hundred 
dollars ;  that  to  addition  thereto  there  eae  other  property,  vi2; 
her  poreonaX  tearing  app^el  and  Jewelry. 

Petitioner  relics  upon  the  testimony  of  tho   defendant, 
as  to  hiis  contention  that  this  »ab  the  property  of  the  defendant, 
defendant's  testimony  was  by  #ay  of  deposition.  :-.iis  evidence  showed 
that  there  had  been  Ineuraaoa  to  the  aOMHimt  Df  $11*390  OH  UW  hotel  ^ 
MM  ito  contents,  ehieh  was  distributed  as  follows t 

$8000  en  the  hat 0X1 

1500  en  the  danea  hall* 

9  on  the  piano, 

1500  on  the  eontenta  of  the  hotel 

Ml  the  insurance,  he  ci..ii  ■■■■■■,,  Mae  in  hie  none*  Chat  cir- 

necesaarily^  „       .  t 

oumetanoo,  however,  io  nofcAeoncAusivs  against  the  complainant. 

Defendant  ad-ito  that  the  ©ont&nta  of  the  complainants  rooming  houee 
in  San  Rrenoieeo  ."fere  need  in  the  hotel;  hei  heveverj  places*  the 
entire  value  at  only  |2S0« 

defendant,  while  hs  admitted  the  furniture  tc       plain- 
ent'a  eroperty,  testified  further  that       1  sea  her  money  be- 
fore their  xarria^;a,  j^nd.   that  part  of  the  none?  leaned  to  her  was 
used  in  boring  khe  fumitur*.  Jhit  faot,  however,  complainant  denies. 

.^sre  ie  no  testimony  on  hie  part  that  there  was  any  fur- 
niture in  thle  hotel*  3&?e  what  she  brought  dean  frea  San  Pranoieee* 
He  placed  an  insurable  -value  upon  the  furniture  and  con  ten  ta  of  tns 
hotel,  including  the  eearl»fl  apparel  and  Jewelry  owned  by  complainant. 


o£   |1BG0«     .It  ia  fair  to  preaurue   that,   outside  of  the   searing 

.rel  of  the  defendant,    toil   ilia  represented  this  furniture,   her 
*oarln£  apparel  and  jewelry,  na&aljr,   h»r  property. 

•  amount  of  this  insurant©*  la  a  circus  Wnce  *Mah  the 
court  nay  have  tafcac    into  consideration  »hen  valuing  complainant's 
separate  proparfcy. 

1hm  the  property  sas   ia^troyed  by  fire,   dafa&daast  ooliectM 
the  KM  of    .:•,•.■■">,   -  practically  a  full  recovery-      ..11  thic  nroney 
the  dafaflda&t  rec@iv«d  and  teaptj    aave    £d$0   tnat  he  ga^«   oorcplain-nt, 
*'iijh  #aa  deposited  la  a  bank  in  dan  Franoiecoj     and  the    13SOOQ  de- 
posited in  the  ftustln  otate  Sank*      Efets    $596 »   complainant  smlntalnai 
saa  t~ivcr.  her  in  parent  of  a  loan  Ifesda  by  bar  to  defendant,   ■.with 
recnoy  borrowed  by  h-sr  frorj  h^r  author.      fbia  fact  la  denied  by  the 
defendant.      r.o  r*.  ether  corroborates  complainant  to   the  extant   that 
she  laanad  hor  daughter  thla  oonay. 

jorplainant  nevsr  parted  with  her  tltl«  to  the  furnifcut?e» 
wearing  apparel  or  jewelry;      it-    Ma  destroyed  in  the   fire?      payant 
for  the  Iojj   aaa  •s/uie  to   the  husband;;      he  gavt  no  p«rt  of  the   insur- 
ance ---or?.®?   to  complainant.      SorpiaJn&nt   aaa    9»tltl#d    to  be  paid   the 
value  of  the  furniture,    aaariag  app&ral  and    jewelry:      at   ths   tine 
t1  is  proceeding  WOMB  brought,   defendant  had  left  fta?!      letters   in- 
dicate  that  he  intended   tc  rcssa.lr,  aw&?«   <*r.<i  at   feha    tlm  ar.a*ar  \?aa 
filed,   defendant  Mti  in  California. 

?hii  fim&  an  dapoait  in.  lbs  Austin  atat*   :<ask  raprsaantw) 
M  Bftioh  gestplais  .<■ it '     property   ic .it  in  the  firs  -      defendant *a«     The 
answer  alftowa  that  defassdextt  had    lade  n-v  of  all  other  funds*     At 
the  tirae  of  tb»  trial j   there  mm  teat   |13O0  left  la  the  bank,     if  the 
court  gave  store  weight  to  the  taatlKOfgy  of  the  aeiaplainant  than  to 
that  of  the  defendant*  it  mm  warranted  In  finding  that  t   U    fund 
represented  eCMplelnant  *o  Interest* 
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'  "ho  court  did  not  ae»o  the  eltneesse  for  the  defendant, 
beoauoe  ail  their  teetlaony  aae  in  the  fern  or  depositions*   it 
did,  however,  have  the  opportunity  or  aeeirv;  end  hearing  the  to??tl- 
»ony  of  the  eoaslain&nt  and  b»r  anther*   oroovsr,    *h«n  they  tes- 
tified at  the  hearing  shen  the  &aee  «aa  re-opersea,  the  petitioner 

aefondant  wore  re  pre  a  en  tod  by  counsel,  end  both  the  OOWplalnant 
Med  hsr  mother  acre  oro^-exanlned;   ehilo  at  the  taking  of  the 
depositions  in  California,  con-plainant  w&a  not  represented  and  did 
not  have  the  opportunity  of  e¥Oe*-examlaing  defendant  and  hi*  nit- 
aeeeee. 

It  sas  orly  after  the-  dnfendant  hod  lear^d  that  the  aoney 
in  SjbtOetien  ens  in  the  handle  of  a  receiver,  that  he  filed  his 

answer;  end  that  en  assignment  vaa  node  to  the  petitioner  by  oer- 

of  their  claims; 
tain  of  defendant's  creditor^  and  that  to  evidence  that  indebted- 
ness, defendant  eigned  e  Judgaant  nets*,  on  shleh  judgment  eae  la* 
BOdiatoly  confessed  and  entered*  ilth  ail  these  faete  and  eiroun- 
4t«*no©e  in  evidence  in  thle  case,  we  cannot  say  that  the  finding 
in  the  decree  by  the  court  that  the  funds  In  the  hands  of  the  re- 
ceiver en  deposit  in  the  Austin  itata  Sank  -tfsre  the  Individual 
property  of  the  complainant,  sas  clearly  and  manifestly  against  the 
anight  of  the  evidence. 

in  that  viae  of  tho  ease*  it  lot  not  necessary  for  us  to 
passu  upon  the  additional  eententien  raised  by  the  petitioner*  that 
the  sours  erred  in  finding  that  the  sun,  of  |sooo,  lea.:  sueh  surs  en 

had  already  been  paid  out  by  order  of  the  court,  Should  be  sonsldar* 

of 
ed  as  fall  payser.tAail  oialir.*  for  alimony  or  separate  smintonanoe 

to  0©  paid  oy  defendant  to  the  complainant. 

rinding  no  reversible  error,  the  decree  of  the  Jircuit 

QOtiirt  Sill  be  affirmed. 


iofcer  Term,   1913 1   -^ 
397   -   10799. 


FAK80   CALAB  .  ,  ) 

Appellee,  j        • p 

va»  )  COURT 

Appellant.  } 


OITT  OF  OSZOAOO         .    .  PS,_       _  j  |i<jAS0   BSI3HTS, 


iSQI-A.  534 


STAT]   ';r    PHS  OASE»   Vhla  was  an  action  on  the  case, 
brought  In  the  City  Court  of  Chicago  heights,  Illinois,  by 
Leonardo  Oalabrease,  appellee  (hereinafter  called  th*  Plaintiff), 
against  the  Jity  of  Chicago  Heights,  appellant  (hereinafter  called 
the  defendant).   Or.  October  3,  1908,  Samuel  Oalsbrease,  the  thir- 
teen y&zr   eld  son  of  the  plaintiff,  r/hile  walking  along  a  certain 
public  sidewalk  on  fourteenth  street,  between  Center  avenue  and 
creen  street,  in  the  City  of  Chicago  ''-sights,  stepped  upon  a 
loose  board  in  the  said  sidewalk.   Che  board  moved  and  tripped 
him,  causing  him  to  fall.   8y  reason  of  this  accident  the  boy  sus- 
tained a  brokor.  leg.   Jr.  .'linger,  a  local  Burgeon,  made  three 
unsuccessful  attaapta  to  set  the  broken  limb,  and  on  "ovembsr  13, 
1909,  the  boy  was  taken  to  the  '-'ichael  ftaoaa  Hospital  in  Chicago, 
where  an  operation  wa-?  performed  by  Dr.  Eiaendrath,  and  the  broken 
limb  reset.   After  the  operation,  the  boy  raoalnad  in  the  hospital 
for  six  weeks,  and  he  then  returned  to  his  horse,  and  it  vaa  necess- 
ary for  Dr.  ^linger  to  attend  him  professionally  for  four  or  five 
waaka  thereafter. 

plaintiff  brings  this  suit  to  recover  danagaa  sustained 
by  him  through  the  loss  of  the  services  of  hie  son,  and  for  expenses 
incurred  by  the  plaintiff  in  enieavorin-  to  have  hi a  s^n  cured  of 
the  injury  and  illness  caused  by  the  accident*   h'->  case  was  tried 

before  a  court  and  jury,  and  thy  laitor  rendered  ri  ver1i"it  in 
favor  of  the  plaintiff  <m&   assessed  hia  d       t  ^500.  Tna  plaintiff 
entered  a  remittitur  of  |XOQ  and  judgment  was  entered  for  $400  «  To 
reverse  this  Judgment,  the  defendant  prosecutes  this  appeal. 


. 


.  JU3TICK  SOAHLAH  DM*I¥B8ffl3  ESS  OPIWIOS  OF  fHS  COURT, 

The  deforciant  contends  that  tho  plaintiff  failed  to 
filo  a  notioe  with  the  Oity  of  Chicago  Heights*  in  accordance 
with  section  7,  chapter  70,  urd's  Revised  statutes,  19 IS,  page 
1191}   that  the  filing  of  such  a  notice  was  a  condition  precedent 
to  the  right  of  the  plaintiff  to  bring  his  suit,  and  that  because 
of  his  failure  to  do  bo,  the  trial  court  should  have  sustained 
the  notion  of  the  defendant  to  disraiss  the  suit  in  accordance  with 
section  0  of  the  said  chapter. 

Seotions  9  and  7  of  chapter  70,  Bard's  revised  otatutss, 

19 1£,  read  au  follows: 

"'%  So   cult  or  action  at  law  shall  be  brought  or 
commenced  in  any  court  within  this  State  for  damages  against 
any   incorporated  city,  village  or  to»*n  by  any  person  for  any 
injury  to  Ms  person  unless  such  niit  oi  act^;'  be  oofflaenoea 

within  one  year  from  the  time  of  such  injury  wan  received  or 
the  causa  of  action  accrued." 

'"?.   Any  pernor.  «bo  la  about  to  br.'        Jtion  or 
suit  at  law  in  any  oourt  against  any  incorporated  city,  vil- 
lage or  town  for  damages  or.  account  of  any  persona]  injur] 
shall,  within  six  months  from  the  date  of  injury,  or  when  the 
causs  of  action  accrued,  either  Si  himself,  ageE  :.  attorney* 
file  in  the  office  of  the  city  attorney  (if  ther^  ia  a  city 
attorney,  and  also  in  the  office  of  the  Oity  cleric)      sissnt 
.  in  writing,  signed  by  such  person,  his  agent  or  attorney,  giv- 
ing the  nans  of  the  parson  to  shorn  such  causs  of  action 
accrued,  the  name  and  residence  of  peraon  injured^  the  date 
and  about  the  hour  of  the  accident,  the  plae4  of  loeatlen 

whore  such  acoident  occurred  and  the  nana  and  address  of  the 
attending  physician  (if  any)." 

The  notioe  required  by  section  7  applies  only  to  V u    '    Bf  a 

person  she  intends  to  bring  an  action  against  &  elty*  village  or 

town  for  an  injury  to  his  person,  and  it  does  not  apply  to  a  case 

like  tho  one  no*  before  up.  In  support  of  the  contention  that  a 

notice  araa  required  in  the  present  ease,  the  defendant  Sites  the 

reasoning 
case  of  Prouty  v.  Jlty  of  :.hica;:o,  850  111*  S&2.   Hie  fcssiadcara  in 

that  case  is  clearly  against  the  defendant *s  contention^ 


I 

i 
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■ 


J!h«  deftndaat  h*a  ft»aign#d  b  member  cf  other  r*a 
wftv  th*   jttdgntfnt  in  iMs  east   should  "be  r©vaTS»d«      Ml  aa^a 
cja.ro full:-  and  patiently  r;  -■:  all  c  i«  swnd  find   th«n 

fithcrat  aerlt*     Tlw  Judgment  of  the    Jifcy    !ourt  of  GMas         lights 

will  be   affirr'od. 

AI  g  u    fED, 


per  Term,  i9J3m   ^ 

411  -  1 


Appellant, 

vs. 

ALBERT  L.  Ql'ToT,  Admr.  Eat  of 

Dec 'd| 
ANDREW  a.  «J«IS?*..£,  vr>. 


and  ALS3BS  L-.  QUI  !  , 


.    I 


. 


App«lleea.    )  /        >>  r\    t      m         v   *-v  ~ 

..  This  Is  a  bill  in  equity,  filed  by  the  appellant, 
Frederick  Lund  qui  *t,  again*!,  the  appellees,  And***  -'.  ,:ulat,  . . 
P.  Kelson  and  Albert  D.  }uistF  to  restrain  their  from  prcaecutln;? 
a  salt  in  the  uniolpal  :ourt  of  :;hica$ro,  In  which  the  appellee 

.  ".  Nelson  wae  the  plaintiff  and  the  appellant  was  the  defend- 
ant, and   In  which  auit  the  appellee,  :,.  *.  ;<>lscn,  sought  to  re- 
cover upon  a  note  for  |781#6?  riven  by  tho  appellant  to  the  ap- 
pelloe  Andrew  .   Oiatf  and  by  the  latter  endorsed  to  the  appellee 
.   olson. 

:hc  bill  allegos  that  the  appellant  la  a  person  without 
education,  and  .rithout  praotioal  business  exparisrosi;   that  he 
and  tile  appellee  •  ndre,«  :.'.  Qttiat  havss  been  intimata  frienda  for 
over  twenty-five  year?*:  that  appellant*  relying  on  said  friend- 
ahip  and  aalisvlng  that  aaid  appellee  would  W'O  •-c   unfair  advan- 
tage of  appellant's  Ignorance  of  buainesa  affairs,  had  numerous 
dealings  ar<S  transactions  with  aaid  appellee  from  %IB9Q   until  Jan- 
uary ?,  |9H|   (the  bill  acta  out  a  number  of  dealings  and  trans- 
actions between  the  sail  parties);  that  undrew  .'.  hilet  ale.  las  to 
h*ve  an  open  account  against  appellant  fcr      ,  m\r&8   and  ^aer- 

ohandlse  sold  to,  and  sorfe  and  labor  performed  for,  appallant  Lb 
the  protarded  ouis  of  *$&4ti    (which  olaits  &p$«llant  neither  admits  nor 
deniea),  leaving  a  balance  against  Madras  U    ■'uist  and  in  favor  of 
the  appellant  of  |&*Gj  "that  by  reason  of  the  trustln  relation 
existing  between  them1*  aald  <ulot»  "on  or  about  «aroh  :"•,  1  ~?,  by 
trick  and  device  and  falss  and  fraudulent  representations,  *  *  « 


. 
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inluoed  and  causoa  your  orator  to  safe*  a  pretended  promissory 
nota  payable  on  dwwad  for  \ff  ll«0?§  and  deliver  the  same  to  said 

defendant;"   that  for  !n-*r\y   years  the  appellant  had  boon  demanding 

said 
from  theAap;;>elles  a  atatemont  of  the  account  between  there;   that 

on  or  about  aald  laat  ;;:antioned  date,  the  said  :uist  r.ade  up  a 
statement  of  account  and  informed  the  appellant  that  there  MM  due 
to  him,  said  ^ulat,  fron  appellant  $701«  "7,  but  said  iulst  refused 
to  deliver  said  atater.ent  to  appellant  until  he,  the  appellant, 
would  aako  and  execute  a  note  payable  on  desnand  for  the  amount  afore- 
•aid |  that  appellant  refused  to  execute  caid  note  until  he  had  an 
opportunity  to  ascertain  tha  correctness  of  said  st&tersent;  that 
said  Qulst,  to  induce  appellant  to  alga  said  note,  promised  and 
agreed  to  correct  any  and  every  error  or  :sl  stake  discovered  there- 
after in  the  a ta tenant,  and  to  go  into  an  accounting  at  any  tisse  when 
it  should  be  apparent  that  the  said  statement  was  erroneous  in  any 
respect?  that  appellant  relying  on  the  prassisea  and  representations 
of  said  ;uiat,  executed  and  delivered  aald  note  ae  aforesaid?   that 
shortly  thereafter  appellant  discovered  that  said  statement  was  in- 
oorreot  and  refused  to  abide  by  it:   that  the  said  statement  wag 
Incorrect  In  the  following  particulars:   (here  the  bill  seta  out 
oertaln  allowed  errors  in  fehi  aald  otate-sent):  that  at  Various  tines 
since  the  ■MlTrlnff  of  the  said  note  appellant  has  demanded  the  can- 
cellation and  return  of  said  note  and  an  accounting  between  hira  and 
said  ^uint;   that  the  latter  bai  refused  these  demands  and  has  fre- 
quently threatened  to  file  suit  against  appellant  for  the  collection 

of  said  note;   that  aald  Qttiafc*  In  order  to  deprive  appellant  of  his 
lawful  and  equitable  ri  hts  and  Just  defenses  againat  amid  false  and 

fraudulent  ci&ira  on  said  note,  has  conspired  with  appallea*  8«  P* 

Nelson, and  caused  said  fie i son  falsely  and  fraudulently  to  claim  that 
he,  said  Kelson,  was  the  owner  of  said  note;   that  said  Kelaon  on 
several  occasions  during  1909  and  19 20  demanded  payment  of  sail  note 


I 
I 

■ 
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fross  appellant;   that  appellee  Nelson  never  becarae  the  bona  file 
owner  of  »ald  not©,  and  that  Andre*  KL  3ulet  still  la  the  owner 
of  It:   that  aaid  Kelson,  With  the  fraudulent  intent  to  deprive 
appellant  of  his  lawful  and  equl table  defense  to  isnid  note  and 
of  hia  right  to  an  accounting  and  adjustment  of  the  respective 
claims  of  appellant  and  said  Andrew  U,  Quiet,  on  February  80*  1911, 
filed  a  suit  in  the  Municipal  Court  of  Chicago,  against  appellant 
as  defendant,  to  recover  |SS4»?S«  ftlleged  to  be  due  on  aald  note, 
which  ouit  Is  still  pending;   that  appellant  is  without  adequate 
remedy  in  th®  pr^rol jee  except  in  a  court  of  amity.   ^a  bill 
pray3  for  ar.  accounting  between  appellant  an  i  Andrew  ;.  quist,  and 
that  the  appellees  -iay  be  enjoined  from  proaecuting  said  suit  in 
the  Municipal  Court.  A  temporary  Injunction  waa  entered  restrain- 
ing the  appellees  from  prosecuting  the  suit  In  the  Municipal  Court* 
A  general  and  special  demurrer,  xxx   filed  to  the  bill  by  all  the 
appellees,  was  overruled,  and  the  appelleea  tvien  filed  a  Joint  and 
several  answer  setting  up  an  account  stated  between  the  appellant 
and  the  appellee,  Andrew  ".  Quiet*  and  denying  that  there  had  been 
any  fraud,  aistaVe  or  undue  advantage  inAsettle">er.t  of  the  sa^e.   A 
general  replication  was  filed  to  the  answer,  and  the  cause  was  re- 
ferred to  ft  master  to  tafce  testimony  and  report  hi  findings.  The 
naster  in  hia  report  found  that  appellant  and  the  appellee,  rdrew 
.  ;.uist,  on  '-arch  9,  1007,  "got  together  and  adjusted  ftnd  settled 
the  accounts  between  then,  a  #  e  And  it  was  then  and  there  found 
that  the  complainant  wan  indebted  to  the  defendant  Andrew  '.  julat 
in  the  mm   of  $8&1«4?«  That  thereupon  the  defendant  Androvr  :.  uist, 
at  the  request  o*  the  complainant,  advanced  to  the  complainant  the 
further  sus  of  $£S0Qg  and  the  ooraplainant  thereupon  raade  and  delivered 

to  the  defendant  Andrew  K«  Qpiftt  hi  s  promissory  not©  for  jT81#d7,  in 
full  settlement  o.f  the  account  between  the  complainant  and  the  de- 
fendant Andrew  1«  ;uiat.   "hat  there  *v«re  no  aletakee  or  errors  made 


in  said  settlement,  nor  were  thora  any  trie*;,  device,  false  or 
fraudulent  representations  made  by  the  defendant  ftn&rew  ''.  Quiet 
to  secure*  aaid  Xttl— ■Bt#  ^c  ohargftd  in  the  bill  of  corsplaint. 
That  the  conplainant  t*  not  entitled  to  an  account  i-.,*  from   the  de- 
fondants,  aa  pr-.yed  for  In  -aid  bill  of  complaint."   .'he  master 
reooncended  that  tv;e  bill  of  complaint  be  dismissed  for  «ar.t  of 

'  t.y.   objections  *er«  filed  t:  the  isaater's  report  by  the  ap- 
pellant, an?.  It  V&fl  ordered  that  the  s&ne  stand  as  exceptions, 
a  hearing  before  the  chancellor,  the  exceptions  -sere  overruled,  and 
the  report  of  the  niaator  was  approved  &n:?  confirmed*  the  tersporary 
Injunction  waa  dissolved  and  the  bill  mm  diaries©:!  for  sort  of 
equity,  a  notion  of  th&  appellant  to  continue  in  force  the  in- 
junction pending  the  appeal  was  denied.  The  appellant  has  prayed 
an  appeal  frora  the  decree. 

.J 

The  appellant  mm  engaged  in  the  business  of  making   vests 
in  Chicago,  and  th*  appollee  Andrew  -i,    ;uist  was  a  aerohant  tailor 
in  the  same  place,  and  from  tlM  year  18  0  until  "arch,  l  07,  there 
had  been  nuifleroua  dealings  audi  business  transactions  between  ther*. 
It  appears  fro©  the  record  that  there  had  r\&v*r   been  any  attempt  to 
have  a  settlement  of  the  account  between  them  until  Harsh,  1.07. 

t  that  ttrae  the  appellant  wiahed  to  borre       frorr  the  sal  i  ap- 
pellee, and  a  statement  purporting  to  ah© «  the  account  between  then? 
was  dra«n  up  by  the  son  of  the  latter.   ;hla  showed  that  there 
then  3ue  the  latter  frors  the  appellant  $381*37  «  The  appellant* 
after  receiving:  thia  atateraart  frora  the  aaid  appellee,  too'  it  home 
with  hie  and  two  d&yn   lat  »r  ha  again  met  the  aaid  ;ulot.   At  thia 
tlae  the  appellant  was  ?iven  |800  in  cash  by  the  aaid  aui©t,  and 
at  the  aarr©  time  the  appellant  signed  a  note  payable  to  the  aaid 
Quiet  for  $781«0?«   The  aaid  ,^ulat  contends  that  after  the  aaid 
atater.ont  was  given  to  the  appellant,  but  prior  to  th*  receiving 


of  the  %cm§y   .^i  the  signing  of  the  note  by  the  appellant,  there 
was  a  full  and  fair  dLacusslon  between  the  parties  of  the  account 
between  ther.,  ani  It  *&a  rautu&lly  aroed  (hat  t^ers  rfais  then  due 
the  oppalleo  Andrea  :.  ,.uiat  fron?  the  appellant,   fRl.  "7.  The 
appellant  contends  thr.t  ha  ?l?rr,ed  the  not  because  ho  needed  the 

\0   and  because  he  and  the  said  appellaa  were  old  friends:   that 
he  implicitly  trusted  the  aaid  appellee  and  believed  that  there 
would  be  no  trouble  in  adjusting  any  mistakes  that  Wight  thereafter 
bo  discovered  in  the  said  st&tesent  or  account,   "he  appellant  ad- 
mitted in  nic  testimony  that  the  first  tiaa  that  ha  ever  oorapl&ined 
to  the  appall©/  Andrew  NU  nuiat,  that  the  statement  drawn  by  the 
oaid  Qui  at  to  March,  1  -n?,  waa  incorrect,  MM  ft  fe#  days  before 
the  suit  was  started  in  the  municipal  Court  to  collect  the  note, 
?hi«  wao  nearly  four  yearo  after  the  alining  of  the  note.   It  ap- 
pears frora  the  evidence  that  aft??r  tne  Raking  of  the  not  5,  the  ap- 
pellant on  several  aoou-dena  gave  moneys  to  the  said  appall**.   The 
aaii  appellee  alalaa  that  thes®  moneys  represented  payments  by  the 
appellant  on  account  of  the  note.   Che  appellant  ad.-nit^  turning 
over  these  awneys,  but  it  is  not  clear  fron  his  testimony  whether 
ho  claims  the  mon9y?   were  payments  on  account  of  the  note  or  were 
loans  to  the  said  appellee. 

Appellant  contends  that  the  defense  of  an  account  stated 
It  an  affirmative  on%,  and  the  appellant  having  denied  that  there 
was  an  account  atated  between  the  p  rtles,  the  burden  of  proof  was 
upon  the  appellees  tfl  sustain  the  said  defense,  and  that  t-hey  have 

not  successfully  aada  out  this  defense.   ith  reference  to  this 
contention  it  is  only  necessary  to  say  that  v*  find  ftfter  u.   careful 

examination  of  the  evidence  that  the  master '3  finding  that  there 

was  an  account  stated  between  the  appellant  and  the  appellee  Andrew 

.  ;<ui^t  ia  sustained  by  a  preponderance  of  the  evidence. 


. 


; 


The  appellant  next  Q0nt«flda  that,  gven  If  it  &a  held 
that  t'-e  arapeliees*  havs  proven  by  a  preponderance  of  the  evidence 
an  account  stated,  nevertheless,  the  appal la&t  ha«  successfully 
borne  tho  burden  of  proving  that  there  was  fraud,  error  or  niotaVe, 
or  all  three,  In  the  account  stated,  and  that  therefor?  t^e  account 
should  be  opened  between  the  p&rtiea.   It  La  the  lav  of  tfei*  Btate 
that  arhere  parties  after  a  full  and  fair  onucrtuni  ty  of  exanlnlnfc 
and  deciding  upon  their  mutual  account,- ,  have  adjusted  and  settled 
thaw,  the  law  #111  not  permit  a  deliberate  Witt  lament  thus  st&di  to 
be  reopened,  except  upon  the  clearest  evidence  of  fraud,  or  taiataka 
In  tho  settlement,  and  th»  burden  of  proving  fraud  cr    ;  .'■-**  resta 
upon  the  party  asserting  the  aawe*   /e  have  carefully  examined  the 
evidence  in  fchla  case  in  the  light  a>f  the  rule  Jttat  *t*t*4  and  ar« 
are  aatlsfied  that  the  complainant  ha;?  not  nuccaosfullybxixHxSI  the 
burden  of  proving  fraud  or  mistake  in  th©  settlement  of  the  account. 
Ahen  all  the  facte  and  cireurrmturoea  in  evidence  are  considered  to- 
gether, it  oeer'-3  reasonably  clear  to  a«  that  titer*  lata  no  fraud  or 
ralatake  in  the  aaid  settle  ant. 

f*j  have  considered  the  other  contentions  made  by  the 
appellant,  and  ara  find  than  without  cjsrit*  The  decree  of  the  dupar- 
ior  Court  of  Jook  County  la  affflmed. 

■  . 
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Appellant a. 

.   .hi 3  was  a  bill  In  equity  brought 
In  the  Circuit  court  of  cook  bounty,  by  Chester  /u  Cook  and 
Raymond  Cook  aa  trustees,  appellees  (hereinafter  called  the 
complainants),  a^airtat  Helen  ft.  Newbold  and  Thotans  \m    :iesrhold, 
appellants  (heroinaftor  called  the  defendants),  to  enjoin  the 
alleged  violation  of  certain  negative  covenants*  in  a  certain 
lease  covering  a  five-story  And  iMMMNMHSt  building  situated  at 
rios.  ic-.,c  ;:,aat  van  Curen  street,  Chisago,  and  known  m  the  Kx* 
change  Hotel.   Cn  May  ?,  2900*,  ira  B.  Cook  leased  the  build In* 
in  question  to  Helen  "  .  '.irkhan  (now  -*ewbold),  one  of  the  defend- 
ants, for  a  period  of  ten  years,  beginning  May  .1,  IGlh.   After 
the  making  of  said  lease  Vie  said  00k  conveyed  his  Interest  in 
the  premises  to  complainants  in  trust  and  assigned  to  thera,  as 
trustees,  the  said  ieJUie*   The  leae^  providea  that  the  first  floor 
of  the  building  rsay  be  used  aa  a  buffet  and  restaurant  and  for 
oth^r  » HW  lift  rot  wl  purposes*  and  that  the  remaining  portion  of  the 
building  B»y  be  ttsed  as  a  hotel,  and  the  lsasa®  covenant  a  that 

she  "will  not  permit  said  premises  or  any  part  thereof  to  be  uaed 

un- 
for  any Al awful  or  iranoral  purpose  or  for  any  purpose  in  violation 

of  the  laws  of  the  united  ctatea,  the  ..state  of  Illinois,  or  the 

ordinances  of  the  city  of  Chicago,  or  for  »ny   purpose  that  will 

tend  to  injure  the  reputation  of  said  premises  or  of  the  building 

of  which  they  are  a  part,  or  disturb  the  tenants  of  such  building 

or  the  neighborhood  and  sapaclaily  said  •SOSflSl  party  will  not  per- 


- 
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mit  or  allow  any  women  to  frequent  or  eengrogate  In  that  part  of 
aaid  demiaad  pre^laea  used  exclusively  as  §  falcon."   ?he  bill  of 
complaint,  Mi  amended  and  supplemented,  allo;-*G,  in  part,  that  the 
aaid  Helen  ,  ffesfeold  has  been  in  possession  of  said  prenleee  alnce 
"&y  I,  IvlO,  and  that  the  said  Rteffas  Ifeateeld,  her  huaband,  has  acted 
aa  her  agent  in  the  operation  and  nanager^nt  of  the  hotol  buainsas 
conducted  on  said  prersisea;   that  -aid  defendant*?  have  failed  to 
observe  and  fulfill  the  conditions  and  covenants  in  said  lease:; 
that  they  have  p<srrritted  aaid  premises  or  uctno  part  thereof  to  be 
uaed  for  inaoral  purposes  in  violation  of  the  statutes  of  the  State 
of  Illinois  and  t>V5  ordinances  Of  the  Qitf  of  E*hieage»  and  for  pur- 
poses banding  to  Injure  V      r   .  station  of  said  premises  and  aaid 
building]   that  aaid  hotel  baa  been  kept  and  Maintained  by  defend- 
ants aa  a  place  for  the  practice  of  prostitution  and  la*&ta*aa  and 
hai  been  patronized  by  mwaroua  people  for  such  purposes;   that  the 
defendants  hatfe  let  rooms  in  aaid  building  for  such  purposes  Mad 
have  k«pt  a  disorderly  house  to  the  encouragement  of  idleness, 
fornication  and  oth^r  atafeahaviorj  that  tho  defendants  have  kept 
upon  said  preniaea  a  heuaa  of  eealgnatlottf  contrary  to  the  atututes 
of  tho  utats  of  Illinois  and  the  erdinanoea  of  the  Sitp  of  Qhloa  -c, 
in  iuch  ease  made  and  provided;   that  tho  said  illegal  acta  of  the 

aaid  defendants  tend  to  and  have  damaged  the  reputation  of  #&id 

known 
bulldin-;  and  caused  it  to  b^oer.ja  gcnerallyAaa  a  place  of  assignation; 

unless  such  illegal  aet<3  ar$  restrained,  the  complainant a  art 
rendered  liable  to  praaeautioc  jnaar   the  laws  of  the  ^tate  of  Illinois 
and  the  ordinances  of  the  git*  a*  SbleagO*   ;•/;©  bill  pr^ya   that  the 

;ea  euetained      latnante  nay  be  eeoertained)  and  that  the 
defendant  a  nay  •  or,  joined  frOM  permit  tin.,  tho  pre -daea  to  be  uaed 
for  Lmaerel  purposee*  it   violation  of  the  tt&m   of  the  united  states, 
tho  state  of  Illinois,  cr  the  ordinanees  of  the  ity  of  Chicago. 
F&e  defendants  filed  oaparata  ar.saara,  denying  every  Material  averment 
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©f  the  bill,  and  aaaertir-T  that  the  proceeding*  sere  instituted 
bf  the  SOBtplalnasts  for  ths  purpose  of  obtaining  possession  of 

ths 

the  preralsse  beoause  of  ths  enhancement  JrArertal  value  of  ths 
property,   A  replication  tr&s  filed  to  the  answers:   the  causes  waa 
haard  by  the  chancellor,  and  a  decree  nm  entered  August  88|  1-13. 

iecre^,  cc  far  an  it  iff  material  to  title  appeal*  i  •>  as  follows: 
•#  e  e  ard  that,  the  ©•jultiep,  of  1Mb  OSJUee  are  with  said  oonmlain- 
SRt*«  e  s  »  Trie  court  finds  frow  the  evidence  that  the 
betel  has  not  been  used  for  purposes  of  prostltuti  n,  that  is  to 
ee.y,  it  has  not  been,  devcte.1  to  the  practice  of  prostitution  or 
lewdness*  nor  havo  the  defendants  kept  upon  i-mld  premises  a  houae 
of  assignation*  that  la  to  say*  a  bouse  Aeeeted  to  that  purpooe* 
nor  ha^e  they  kept  a  house  devoted  to  th*  -sraotice  of  fornication, 
prostitution  and  lewdness,  but,  hav-3  fc#pt  it  as  a  house  devoted 
to  hotel  purposes,  tile  evidence  dees  not  Also]     Bay  iratanoe 
in  which  the  defendants  kncwi^ly  and  willingly  permitted  said 
presiloeo  to  be  used  for  any  iotsoral  purpose*   But  the  court  iosa 
find  that,  on  •"Hiraeroua  occasions,  sets  of  fornication  end  prostitu- 
tion have  taker;  place  in  said  hotel,  and  that  Umbo  occasions  have 
baen  so  numerous*  that  the  court  wast  V*r.<i   that  the  defendants  have 
not  exercised  sufficient  diligence  to  guard  against  those  IkbrotoI 
practices,  and  that  the  complainants  are  entitled  to  a  greater  de- 
gree of  diligence,  on  the  part  of  th*  defendants  ir  this  respect. 
And  the  court  further  finds  that  co-r-pialnarta  have  not  knowingly 
or  intent lorall.'  permitted  said  prsttises  to  be  ttsod  or  occupied  for 
any  such  illegal  or  lrantoral  purposes,   in  consideration  of  the  fore- 
going, it  is  therefore  ordered,  ad judged  and  decreed  that  the  defend* 
ants,  Helen  Markhan  tfewbold  and  Thomas  Mewbold,  their  attorneys, 
agents  and  Sapleree,  b^  and  they  are  S&eh  of  thers  enjoined  st  all 
times  during  the  SO**  of  said  lease  from  said  Ira  B,  Cook  to  said 
Helen  -i.  ' .  arkhaw,  dated  Way  7,  190o>  from  permitting  the  said  hotel 
or  any  part  thereof  to  bo  used  or  occupied  for  ar;y  Immoral  purpose, 
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or  for  any  purpose  that  would  tend  to  injure  tho  reputation  of 
said  premises,  and  that  the  ooata  of  thia  proceeding  be  paid  by 
the  defendants."   To  reverse  this  decree,  the  defendants  prosecute 
this  appeal. 

m»   JU3TS0I  BQftlLAS  0BLIV1  .  .-. 

Th&   defendants  oonter.d.  that  the  findings  of  faot  of  the 
chancellor,  incorporated  In  the  decree,  that  relate  to  the  alleged 
violations  by  the  defendants  of  the  oovenarta  of  the  lease,  are 
adverse  to  the  allegations  of  the  bill  in  reference  thereto,  and 
that  the  law,  applicable  to  the  facte  as  found,  required  that  the 
suit  be  dismissed  for  want  of  equity,  and  that  therefore  the  decree 
of  the  Circuit  iourt  of  Cook  County  should  be  reversed  by  thia  court, 
and  the  cause  remanded  with  directions  to  the  chancellor  to  enter  a 
decrees  dismissing  the  bill,   -he  oorsplair.ar.ta  &<©M#nq\  that  the 
evidence  In  tho  case  conclusively  ghosts  that  the  defendants  kept 
and  maintained  the  hotel  in  question  M  a  plitoe  for  the  practice 
of  prostitution  and  lewdness,  as  alleged  in  the  bill,  and  that  it 
is  not  material  whether  the  ordering  part  of  tho  decree  la  consis- 
tent with  the  chancellor's  findings?   that  the  important  and  con- 
trolling; question  is,  does  the  evidence  Justify  the  decretal  order ? 
The  defendants  in  reply  to  thia  contention  say,  that  the  complain- 
ants have  not  assigned  cross-error,  and  that  therefore  t^e  correct- 
ness of  the  findings  of  fact  of  the  chancellor  cannot  now  be  aa- 
sailed  by  then  and  that  the  findings  are  conclusive  on  this  court. 

Ihe  assignment  of  cross-errors  in  a  chancery  case  is  the 
pleading  of  the  party  and  sets  forth  the  grounds  upon  which  the 
appellee  or  defendant  in  error  seeks  a  reversal  of  the  decree  in 
whole  or  in  part*  lUQlt  an  assignment  Is  not  necessary  or  proper 
where  a  party  feMkfl  obtained  everything  that  he  claima.  One  cannot 
assign  oroas-errer  ssrely  because  he  is  dissatisfied  with  all  or 
some  of  the  findings  of  fact  of  the  chancellor,  embodied  in  the  decree. 
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Felouze  v.  Jlaufthtsr,  941  111.  dlb j   Jonea  ?.  Tap,  1*6  111. 
1  '  ;?   aaenlo  /rsternlty  Tsnplo  Association  v.  .^reltung,  131  III. 
App«  i:>4.      The  ooiaplairsnta  in  the  present  oa^e  aeoursd,  by  the 
ordering  part  of  the  decree,  everything  that  they  aaksd,  end  there- 
fore they  had  no  rt;rM  to  aaalgn  croao-error.  In  t&Lf  oa:jo,  the 
evidence  hna  been  presorved,  and  the  ooraplaintxnta  are  net  bound 
by  tha  findings  of  fact  of  the  chancellor,  and  they  rave  the  right 
to  appeal  to  the  evidence  to  sustain  tho  decretal  ord^r,  and  if 
It  appears  to  ua   that  the  decretal  ordar  is  clearly  sustained  by 
the  proof,  it  is  our  plain  duty  fee  ans&Sia  trie  decree.  ?elouae 
v*  ^lau^htor,  3ugra> 

srfe  have  oareiiilly  exactlnsd  the  ©videnoe  In  this  eau^, 
ai«i  *e  are  aaiiafied  that  It  clearly  and  conclusively  proves  that 
the  hotel  in  question  sae  conducted  by  the  defendants  aa  a  beast 
of  a  «i  si  gnat  I  on,  In  tfhieh  roosia  war^  let  i'or  the  purpoaaa  of  proe- 
titution  and  lesdneaa,  ftfid  that  the  aaid  uas  o?  the  hotel  tended 
to  injure  tae.plarb^&tftS'a  property  in  question.   ?hf  defendants 
if*  tbslr  original  brief  OftY*  not  f&sstlonsd  tfes  jufflcienoy  of 
tab  evidence  to  support  tho  decree,  and  their  or. tire  ttrgtmsst  is 
baaed  upon  the  theory  that  tho  liftntfn— liar* a  finding*  cf  fact  are 
controlling  in  this  court,  because  or  tho  complainant's  failure  to 
aaslgn  areas -error.   Ens  decretal  order  «nt«red  by  the  chancellor 
in  this  oa»w  is  In  accord  fltfi  tho  allegations  is  Ins  bill  end  the 
evidence,  and  it  suet  b*  sustained. 

Finding  no  error  in  Ibis  record,  the  decree  of  the 
circuit  Court  of  CocS?  Jour.ty  will  be  affirmed. 

:0. 
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8XA3  .   Pfel  If  an  action  In  the  'Jlrouit 

Court  of  Cook  County,  brought  by  Peter  J.  J  to  sky,  appellant 
(hereinafter  called  the  plaintiff),  against  E&vard  Roto*  and 

Cornelia  Rofea»  appellees  (hereinafter  called  the  defendants), 
to  recover  on  tMrty-aix  promissory  judgment  notes  executed  by 
the  defendants  on  April  20  «  1  OB,   and  wide  payable  to  the  plain- 
tiff and  secured  by  a  chattel  mortgage.   Thirty-five  of  the  notes 

were  for  vc0  each  and  one  for  |1£5«   Sw  noteo  wero  oo  drawn  that 

in  succession 
on©  of  there  fell  die  each  north. for  thirty-six  oozsths  after  the 

making  of  the  same.  flM  fir at  three  notes  sera  pal  :,  and  then 
the  defendants  refused  to  pay  the  remainder  tnd  judgment  by  con- 
fession vaa  entered  against  the  defendants  acs  to  these  on  Decem- 
ber 1&,  1909  •  The  amount  of  the  Judgment  a       .   Thereafter, 
on  notion  of  defendant  a,  leave  urea  given  them  to  plead,  the  Judg- 
ment to  Stand  aa  security  for  the  plaintiff *s  claim,  un  December 
i£4,  1908*  the  defenaantj  filed  two  Joint  pleaa,  one  the  general 
issue,  and  the  other  a  special  plea  alleging  that  the  execution 
of  the  notes  by  the  defendants  was  obtained  by  the  plaintiff  by 
fraud  and  circumvention,  "that  It  to  say  th at  mid  plaintiff,  at 
the  time  of  the  execution  of  the  sai  i  supposed  prc^lcisory  notes, 
represented  to  ths  defendants  that  such  supposed  notes  were  simple 
promissory  notes,  and  not  ju igrnent  notes,  and  that  suoh  notes  were 
for  thtj  purpose  of  securing  the  payment  of  ;aid  defendant  Tdward 
Lob®  to  the  plaintiff  of  the  amount  thereof,  in  monthly  install- 
ments, and  that  the  defendant  Cornelia  Robe  would  Incur  no  liability 
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on  her  pt».rt  thereto?   that  the  defendants  did  not   know  th^t 
said  auppoaed  promissory  notes  were  judgment  notes:   that  at  the 
time  of  the  execution  thereof  they  had  no  opportunity  of  inform- 
ing themselves  as  to  the  legal  effect  of  said  notes*,  and  that  they 
were  unable  to  read  and  understand  ths?  aasMl}   that  the  defendant 
Gomelia  Kobe  had  no  Interest  in  the  subject  saattar  of  jail  sup- 
posed promissory  notes  ncr  in  the  shoe  repairing  ©hop  located  in 
Oak  Park,  Illinois,  for  the  pttrahaa*  of  ahigft  call  supposed  proralo- 
sory  noteo  v/ere  given  by  the  defendant  ;>;dward  Robe  to  the  Plain- 
tiff; that  the  defendants  at  the  time  of  the  execution  of  the 
supposed  promissory  notes,  confiding  in  th*  acta  and  in  the  false 
and  fraudulsnt  representations  of  the  plaintiff,  then  and  there 
executed  the  said  several  support  promissory  no  tear  and  the 
defendant  Cornelia  Kobe,  for  the  execution  thereof,  received  no 
consideration  whatever,  either  directly  or  indirectly;   that  but 
for  the  3aid  ffclaa  and  fraudulent  representations  of  the  plain- 
tiff, these  defendants  would  not  have  executed  the  amid  several 
supposed  promissory  notes  in  a&id  declaration  mentioned."  h%   the 
aa^e  time  a  further  pi a*  on  behalf  of  the  defendant  >omella  Uobe 
wao  filed  alleging  that  th«  said  promissory  notes  were  executed 
by  h<nr   ivithout  any  good  or  valuable  consideration.   Pht  plaintiff 
thereafter  filed  replications  to  the  Joint  plea  of  the  general 
Issue,  and  to  the  special  plea  filed  by  the  defendant  Cornelia 
Robe,  and  a  general  and  special  demurrer  to  the  second  joint  plea 
of  the  defendants.  Efo  tation  HWl  to  have  been  ta^en  aa  to  the 
demurrer,  but  on  August  10,  1:- 10,  the  defendants  filed  a  Joint  plan 
alleging  that  the  plaintiff  obtain**!  the  execution  of  the  notes  by 
the  defendants  by  representing  to  them  that  the  notes  were  .simple 
promissory  notes,  and  not  Judgment  notes,  and  were  asade  for  the 
purpose  of  securing  the  payment  by  the  defendant  3  Ward  Kobe  to 
the  plaintiff  of  the  several  amounts  thereof;   that  aaid  dafandanta 
did  not  know  that  the  notes  were  Judgment  notoa  and  had  no  oppor- 
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tunity  of  Inf owing  thwmselves  aa  to  the  legal  effect  of  the 
supposed  Judgment  notes,  and  that  they  ,*ould  not  have  stgnod 
the  notes  but  for  the  said  false  and  fraudulent  representations 
of  tha  plaintiff.  On  the  same  date  a  further  plaa  vas  filed  on 
behalf  of  the  d*f*»  d&nt  Sdwajnd  Robe,  alleging  that  the  plaintiff 
pretended  to  be  tha  owner  of  certain  machinery  and  tool;-?,  together 
with  other  personal  property,  represented  by  the  plaintiff  tc  be 
of  the  valua  of  $87S]   tt»t  tha  plaintiff  solicited  the  defendant 
Edward  Robe  tc  purchase  aaid  taaohinury,  ate,  for  aaid  aura;   that 
the  defendant,  at  the  ti-e,  Vaa  without  means  to  purchase  tha 
aame,  but  that  the  defendant  offered  to  leaae  said  machinery, 
etc.,  ana  to  pay  therefor  the  aura  of  ;'&0  pw   month  as  rent,  .vith 
tha  express  understanding  and  agreement  that  if  tha  defendant  paid 
^•75,  said  wwohtnary,  etc.,  »are  to  become  the  property  of  the 
aaid  defendant;   If  on  the  contrary,  tha  defendant  defaulted  in 
the  payment  of  aaid  rent,  then  he  was  to  forfeit  all  sums  paid, 
and  aaid  plaintiff  could  again  take  possession  and   control  of 
aaid  machinery,  ^tc. ;   that  the  said  defendant  understood  and 
believed  that  tha  aaid  notes  were  made  in  pursuance  of  aaid  agree- 
ment;  that  ho  did  net  know  and  had  no  opportunity  to  learn  the 
true  character  of  the  notes  until  the  entry  of  Judgment  on  the 
same,  on  the  sans  data  a  further  plea  was  filed  on  toRalf  of 
the  defendant  Cornell  ;>.  Robe,  alleging  that  tha  note.*  wars  pro- 
cured from  the  said  defendant  by  the  plaintiff  by  fraud  and  cir- 
cumvention?  that  sail  plaintiff  represented  and  stated  to  the 
said  defendant  that  said  notes  were  simple  promissory  noise,  and 
not  Judgment  notes,  S»d  that  said  notes  were  for  the  purpose  of 
securing  the  payout  by  the  defendant  B&vard  Boo*  of  said  several 
sums  in  monthly  installments  of  -^0  each,  and  that  the  plaintiff 
informed  the  said  defendant  that  aha  would  not  in our  any  liability 
whatever  In  signing  sald  supposed  notes;   that  relying  upon  the 
aaid  statements  she  signed  aaid  notes;   that  she  did  not  read  any 
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of  the  said  notea,  <ind  did  not  have  an  opportunity  to  have  the 
purport  or  meaning  thereof  explained  to  her;   that  one  s*3gnsd  the 
notes  solely  bocaur**  of  the  representations  of  the  plaintiff  that 
she  would  incur  no  liability  on  her  part  in  so  doing,  replica- 
tions were  thereafter  filed  by  the  plaintiff  to  the  said  pleaa. 
Dm  caua©  waa  tried  by  a  court  and  Jury,  and  a  verdict  was  render- 
ed in  f»vor  of  the  defendants.  A  notion  for  a  new  trial  «ras  over- 
ruled;  judgment  was  entered  on  the  verdict,  and  thia  appeal 
followed. 

*.  /   -  uJ  jRT. 

i-ron  an  examination  of  the  record,  «a  are  satisfied  that 

if  a  verdict  had  been  found  by  the  jury  in  favor  of  the  plaintiff, 

it  «ould  have  QQ(.in   amply  supported  by  the  evidonoe  in  the  oaae. 

It  therefore  beconas  necessary  for  ue  to  exaisine  with  care  certain 

ooaplainta  -^ude  h^   the  plaintiff.   Instruction  Ho.  l,  given  at  the 

request  of  the  defendants,  reads  as  follows: 

"1.   The  Jury  are  instructed  that  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  by  a  preponderance 
or  greater  *  eight  of  the  evidence,  the  facts  necessary  to 
his  recovery.   ;y  a  preponderance  of  the  evidence  is  meant 
that  which,  in  your  opinion,  has  the  greater  .vel.-.ht,  and 
unless  you  believe  fron  the  evidence  that  the  plaintiff  had 
so  proven  his  caae  by  a  preponderance  of  all  of  the  evidence, 
you  should  find  the  1  sues  for  the  defendants." 

the  facts  necessary  to  make  out  a  prina  facie  case  for  the  plain- 
tiff aere  not  disputed  by  the  defendants.   The  defendants  relied 
upon  affinitive  defenses  and  the  burden  of  proving  thes  rested 
upon  thess.  Under  such  circus  .stances,  it  has  been  held  that  an 
instruction  like  the  one  complained  of  is  misleading,  for  the 
reason  that  the  jury  raight  conclude  from  it  that  before  the  plain- 
tiff could  recover,  he  was  bound  by  law  to  establish  the  negative 
of  the  special  daf-mses.   Outler  v.  Pardridge,  188  III*  App.  350; 
Kloh  v.  "affglger,  848  111.  888* 


. 
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The  plaintiff  complains  of  instructions  numbered  8  and 
9,  given  by  tho  court  at  the  instance  of  the  defendants.   In- 
struction Ko«  8  reads  as  follows: 

■  .III.  Any  tfiiful  misrepresentation  of  a  nater- 
ial  fact  raade  sith  a  doairn  to  deceive  another,  and  to 
induce  hlra  to  enter  into  a  business  transaction  he  would 
not  otherwise  enter  into,  will  enable  a  party  who  has 
been  overreached  to  avoid  or  defeat  the  enforcement  of  such 
business  arrangement j  and  it  raatees  no  difference  whether 
the  party  making  the  misrepresentation  knew  it  to  ba  false, 
or  whether  or  not  he  wad  ignorant  as  to  Use  truth  or  fal- 
sity of  the  representation  so  nads  by  hira,  provided  the 
natter  stated  was  material  and  the  party  Baking  the  MUM 
stated  it  was  true,  when,  in  fact,  h®  had  no  apparently 
good  reason  for  believing  it  to  be  true,  while  the  other 
party,  under  the  nj nwitwriUMl  shown  by  the  evidence,  was 
reasonably  Justified  1)3  relying  upon  the  truthfulness  of 
such  statement.   And  if  you  believe  fron  the  evidence  that 
the  defendant,  Jomelia  Hobe,  at  the  time  of  the  rir-ning  of 
the  note*  in  question*  relioi  upon  the  statement  of  the  plain- 
tiff as  to  her  liability  upon  such  notes,  if  you  believe  he 
raade  the  statement  as  testified  to  by  said  Cornelia  aobe, 
and  3he  vaa  thereby  injured  and  damage  <•-,  and  fU  Induced  to 
sign  said  notes,  by  reason  of  such  representation  of  the 
plaintiff,  than  your  verdict  should  be  for  the  defendants.* 

There  is  nothing  in  tile  evidence  in  this  caas  to  show 
that  the  defendants  were  ~ot  on  an  e  .pal  footing  ?ith  the  plain- 
tiff. They  were  apparently  fully  as  Intelligent  as  ha   and  as 
able  and  competent  to  handle  ordinary  business  affairs*   fh« 
laged  misrepresentations  by  the  plaint! ;  f ,  testified  to  by  the 
defendant  Cornelia  Kobe,  related  sorely  to  the  legal  consequences 
that  would  follow  the  signing  of  the  notes  by  the  last  aenticnod 
defendant.   In  effect  the  tewtlnony,  putting  it  in  the  best  pos- 
sible light  for  the  defendants,  av-ounts  to  this:   that  she  alrned 
the  notes  solely  because  the  plaintiff  told  her  that  the  only 
legal  consequence  of  her  doing  so  would  be  to  prevent  h«r  fro?a 
wiring  any  clains  as  to  the  shop  in  case  the  r;oUu*  were  rot  paid  by 
her  husband.   There  can  be  no  pretense  that  she  did  not  understand 
that  aha  MM  signing  promissory:  nets,?..   In  fact,  in  all  the  pleas 
alleging  fraud  and  eiroumrentlon,  filad  by  the  defendant  ":rs.  Kobe, 
it  is  alleged  that,  the  plaintiff,  "represented  to  the  defendant 
Mrs.  Robe  that  such  supposed  notes  wars  simple  promissory  notes 
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and  not  Judgment  notes."   in  the  instruction  complained  of  - 
otiff   that  directed  a  verdict  -  the  Jury  were  told  that  If  they 
beiisved  the  te-.itlnony  of  Ursa.  Robe  as  to  the  alleged  alarapra- 
•entetions  by  the  plaintiff,  and  if  they  further  believed  that  ©he 
waa  induced  to  sign  the  notes  bjr  reason  of  the  »aid  niarepreaenta- 
tiona,  and  that  ah©  see  Injured  and  danaged  thereby,  then  the 
verdict  should  be  for  the  dsfsndanta.  Ihia  is  not  the  law,   .'he 
©ere  Blsrepresentatien  by  the  plaintiff  as  to  the  Legal  effect  of 
the  signing  of  the  no  tea  by  Mra.  Robe  dees  not  constitute  fraud 
at  law,  and  cannot  be  availed  of  aa  &  Aefens*  to  the  notes.  Kerr 
SE  *'>*"&  and  MI  stake,  90  J   Lathara  v.  C>mith,  45  111.  gfij   rirat 
Bark  of  .'..lanllusa  v.  :.i airland,  ISO  ill.  App,  AOfi    Orofut  v.  Aldrftch, 

til*  App.  B41J   Jonnl/s  v.  Piper,  SI  111.  App.  169.   Inatruction 
tJo.  10  oont»ira  the  aano  vice  a«  He*  B* 

It  la  quite  apparent  that  the  defendant  »ra«  Robe  utterly 
failed  to  aaks  out  her  defence  of  fraud  and  oircuraeentlon,  even 
if  it  is  conceded  that  the  plaintiff  represented  to  her  that  aha 
was  signing  ai&ple  proralaacry  notes  and  not  Judgment  notee.   This 
alleged  misrepres entation,  in  lt3elf,  would  net  constitute  a  good 
defena©  in  this  oaae  *hero  the  defendant©  are  seeking  to  set  aaide 
a  Judgment  by  senfession«  for  if  it  appears  that  the  defend-  nta 
owed  the  plaintiff  a  the  arcount  of  the  Judgment,  the  Judgment  will 
not  be  set  aaide*  :iier  v.  naufsa&n,.  134  111.  SIS*  And  if  ««  fur- 
ther a© aura©  that  the  plaintiff  reiarepresented  to  "ra.  Kobe  the 
legal  effect  of  the  signing  of  the  notes,  still  she  would  have 
failed  to  make  out  her  defense  of  fraud  and  circumvention. 

Aor  the  errors  indicated,  we  are  of  the  opinion  that  the 
plaintiff  faaa  not  had  a  fair  trial  in  thia  case,   i'ha  Judgment  of 
the  Clrouit  Court  of  Cook  County  #111  be  reversed  and  the  cause 
remanded. 

ED. 
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mis  is  a  eutl  ©f  the  first  oluss  In  the  municipal 
Court  of  chica,-©,  brought  by  the  appellee,  J,  .   •  rien, 
against  the  appellant,  Isabella  Jurran,  for   aorvloec?  r»v.dered 
the  appellant  by  the  appellee  as  a  real  estate  broker  In  pro- 
curing a  ittSt&Mr  for  ■  certain  99   year  leasehold  owned  by  th<s 
appellant,   "he  case  was  first  tried  in  June,  lc-ll,  before  a 
court  and  Jury  and  a  verdict  aras  rondsred  in  favor  of  the  appel- 
lee for  'iron,   a  new  trial  »a.?  granted,  and  the  oaae  araa  again 
triad  before  a  court  and  Jury  lr  April,  1515,  and  a  verdict 
again  returned  in  favor  of  the  app*»llas  an  i  In  the  same  amount 
as  the  firot  verdict.  Judgment  »as  entered  on  the  vorliot,  and 
this  ap?«al  followed. 

It  la  admitted  that  the  appolles  #aa  employed  by  the 
husband  of  the  appellant  to  procure  a  outo^r  for  h-r  said  lease- 
hold Interest,  and  the  appellee  contents  that  the  husband  was 
authorized  by  the  appellant  to  employ  the  appellee  M  her  agent 
in  the  transaction,   it  It  not  denied  that  the  appellee,  after 
he  *as  employes  by  the  husband,  procured  a  customer  ready,  able 
and  willing  to  purchase  appellant *e  leasehold,  upor.  the  required 
terras.   The  contention  of  the  appellant  is  that  she  never  author- 
ized her  husbani  to  essploy  the  appellee  as  h^r  a&&nt  in  the  trans- 
action.  ;?•  have  carefully  exaalnod  t&e  evidence  and  we  are  satis- 
fied that  the  app?llc  Mil  a  •&•**  prlrra  facte  shewing  that  the 
appellant  did  authorise  her  husbani  to  employ  the*  a  * ellee  ae 


>«I 


her  ag ant  in  the  transaction.  fwQ   Juries  have  decided  the 
question  of  the  husband's  authority  in  favor  of  the  appellee*a 
contention,  and  the  finding  of  the  Jury  in  the  aeocni  trial  hag 
hear.  endorsed  by  th©  trial  Jud.^e,  and  we*  cannot  say  that  the  find- 
ing of  the  jury  on  this  question  la  manifestly  against  the  weight 
of  the  evidence. 

•he  appellant  contends.  th->t  the  court  erred  In  admitting 
certain  evld&noe*   rhia  content  ion  i«  pre^dicatad  upon  the  aaeurap- 
tior.  that  there  i<a  no  evidence  in  the  MM  tenlinf:  to  prove  that 
the  appellant  authorized  her  husband  to  employ  the  appellee  ae 
her  broker*  #h&t  *f  have  alreaiy  aaid  in  reference  to  the  first 
contention  of  the  appellant  diepoeea  of  this  last  contention. 
The  Jud^raont  of  the  Municipal  dourt  of  Chicago  will  be  ftffUlMA* 
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Corporation,  } 

Appellee,  \f      a?? 


vs.  .)  rXOXPAL 

■') 

ilLS  SUPfcLT  00»,   a  )  OF  OSXl 

Corpora  t,i  oil,  ) 


ufu  Jt;  ;ahlar  ov  n  ww« 

i      it  &  suit  of  the  fir  at   olaae  In   the    'uniolpul 
Heart  of  3ble*$o  in  vhlsn  tli©  *>uto  Li;;ht  A  ^'anufaoturing  Oos)* 
puny,   &  corporation,   appellee    (hereinafter  culled  the  plaintiff ), 
was  the  plaintiff,  t&&  the  58     toxtoaoblli  Supply    teBpftny*  a  cor- 
pora lion,   appellant    (hereinafter  oalletf   fclu  defendant)   ttae   the 
defendant,      [ha  suit  ***  to  r&oover     1380  for  BOrshandlso  alleged 
to  l»m  boon  -elivt-rea  by  tie  plaintiff  to  the  d©f®ri&nt  upon  a 
written  contract.      Da  the  affidavit  of  Merita   filed  by  the  de- 
fundiint,   it  it  •  I  13  at   sJBM   defendant  "did  not  order  or  pur- 

•faeee  or  reeeive  the  ■erohan&lse  nentiened  In  ths  statement  of 
dales  cf  t&S  plair  tiff,   uriu  is  not  indebted  to  the  plaintiff  for 
tttp  sues  geoAe  it:  Mtf  suet;     that  if  -d.air.tl.  ?'f  bad  a  tr&naaation* 
ir*«t©ud  cf  it  !•  ■  th  this  def<r.d-.-nt,   it  rm  sitn   Usui 

ItttOJaol  tat  Sttpplj    -  o.  paag    cf  Bee   fork*   and  th.it   ouch  transactions 
were  booed  upon  a  contrast  be&eeen   toe  plaintiff  and   sold  Rev 
fork  eerporetien**      ilita  oa.e«  sea  triad  befora  a  n.urt  and  jury 
I  A  *  verdict  K-aa  returned  finding  the  issues  again  t  tlM  defend- 
ant and  easeeslng  the  plaintiff**  &  ut    ' \  l"--"A ,  >J7 .      After 
vardiot,   on  notion  of   the  plaintiff,    the  ad  Aawstan  KM  increased 
bo      i     0.      A  notion  for  a  «e»  trie]    m  overruled,    ftadgnsnt  fol- 
lowed,  and   the  defendant  baa  prayed  this  appeal. 

At  the   tint  of   the  alleged  aaio   to   In*  defendant   there 
existed  two  corporation^  having  the  nana,   3r  •  aifteneeile  supply 


Btiiptll/i  one  organized  '.aider  the  Umm  of  *?«w  ;'ork,  and  the  other 
under  the  laa«  of  Illinoia.  a.  ..  FTwrtali  was  president  of  both 
corporations.  B«  o.med  all  the  ifesel  Us  tbe  Illinois  corporation 
and  he  "controlled  the  Sew  /ork  corporation"  hut  did  not  own  all 
of  its  stock,  the  evidence  does  not  disclose  the  exact  amount 
of  the  stock  ©aned  by  hits   in  the  latter  oorpor&tior.  vhe  plaintiff 
was  engaged  in  UM  buaineaa  of  rjanufaoturin^  a  combination  lamp 
and  license  number  for  automobiles,  called  a  combination  license 
pad*  ^n  June  SO,  1311*  the  organization  of  the  plaintiff  as  a 
corporation  not   having  been  completed,  the  transaction  Involved 
in  this  suit  *M  carried  on  in  the  plaintiff 'a  behalf  in  the  (MM 
of  ffptnl  BiSBlQVj  who  subsequently  became  president  of  the  corpor- 
ation, and  '%•.  L*  Puffer,  who  subsequently  became  secretary  of  it. 
On  the  last  mentioned  date,  the  S'ew  'fork  corporation  Mn4  i'r&nk 
.vlnalow,  acting;  for  the  plaintiff,  entered  into  a  contract,  which 
provided  MMMft  other  things  that  the  lit*  '/ork  company  MM  to 
advertise  the  license  p&da  nanufaotured  by  th«  plaintiff  in  a 
oertain  monthly  circular,  fro©  July,  1911,  to  June,  1912,  and  to 
mail  not  le»«  than  $0*0  ^   copies  of  this  circular  each  month, 
5000  of  arhich  aero  to  be  mailed  to  dealers.   In  consideration  of 
thia  advertising  the  plaintiff  agreed  to  pay  the  Uwm  XtOk   company 
I  :50j  payment  of  the  same  to  be  sade  in  merchandise,  consist in  g 
of  the  pads.   Aa  the  Nw  fork  company  ordered  and  received  pads, 
the  asaour.t  of  the  invoices  was  to  bo  credited  to  the  plaintiff 
until  the  §3380  was  paid*   ;'or  any  invoices  in  excess  of  |8SQ0« 
the  Mew  "fork  company  agreed  to  pay  tho  plaintiff  cash,  *.fter  the 
execution  of  thia  contract,  the  New  fork  corporation  proceeded  to 
advertise  the  licensee  pads  as  required  by  the  contract. 
time  of  the  oaklng  of  the  said  contract  the  deferdar.t  corporation 
known  as  ;-*<:,'  i  utomobile  supply  o'oapa  y  iMd  its  place  of  business 
at  15053  'ichigan  avenue,  Chicago.   'r.  KfWfttt  testified  that  the 
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§t*    fork  corporation  had  no  regular  plaoe  of  business  In    .'hic&go, 

but   that  when  he  was  in  Chicago  it  did  business  at   1508    tfiofelga* 

avenue . 

On  the  sitfsd  date  that  t:i©  said  contrast  BM  entered  into 

between  the  plaintiff  and  the  Saw  ork  corporation,  a.  .  iforsalk, 

at  the  said  .■■ichlgan  avenue  place,  handed  the  following  ordor  to 

Kr&nk  wine low: 

"?;ew  York,  5/30/n. 
r.  Frank  fi&slavf 

Riverelda,  ill. 

:)ear  girt 

Please  enter  our  order  for  ore  thousand  (1*000) 

combination  licence-  pad  a,  a.j  p©r  a&stple  submitted, 
complete  with  such  numbers  as  ;»e  nay  designate,  and 
six  (1)  volt  bulb a,  at   .     oh. 

.heas  floods  are  to  be  shipped  as  aeon  as  r»c«©'ble, 
and  order  aaiat  be  conoletsd  not  later  t&as  ,,©pfc©Kb«r 
1,  1011. 

:errea:  U$   —  10  dayo,  .'hlrty  -J  ay  3  Hat, 

r.utc^'jbile  Aipply  Qotspany. 
Sf  a.  :■•  xorwalfc, 
AJJN/j..  *T+*** 

After  the  giving  of  the  ord^r,  tfea  plaintiff  delivered  B73  lioenee 
pads  arid  a  oord  and  socket,  to  ■ "   autdttoblla  supply  Company, 
1&Q6  I  ''ichifiun  avenue,  hioago."   It  la  admitted  that  the  defendant 
did  not  pay  for  these  gt#6ft«   As  the  plaintiff  vaa  unable  to  col- 
lect for  the  tfooda  delivered,  he  stopped  further  deliveries  and 
the  order  was  sever  fully  filled. 

i'he  defendant  contends  that  the  said  order  #as  riven 
by  the  Hew  tOftE  corporation;   that  the  goods  wers  delivered  in 
accordance  fltfc  the  contract  between  the  plaintiff  and  the  ??ew 
/ork  corporation,  and  that  the  plaintiff*  3  claim  |g  again --t  the 
latter  corporation.   RM  plaintiff  clairnn  that  the  order  vat  raade 
by  I'r.  Korwalk  &a  the  president  of  the  Illinois  corporation:  that 
the  goods  were  slivered  by  the  plaintiff  to  the  lattar  corpor- 
ation, and  that  the  defendant  is  indebted  to  the  plaintiff  for  the 
gooda. 


•V*    tUOLttii 


' 


»4* 
xaxxi«£aBe±xxtx^»Kkx&OTfcra:mx*p«^ 

fcjmfcxfc&ax^#*j^*&x^ii|*#f!j£&^ 

fiaRxtdraxgaccia*  Whether  the  transaction  **•  *ith  the  (tow  fork  cor- 
poration or  the  defendant  corporation  was  a  controverted  question 
of  fact  in  the  case.  After  a  careful  examination  of  the  evidence 
bearing  n  this  isubject,  It  aee  a  very  clear  to  us  that  we  cannot 
say  that,  the  finding  of  the  Jury  ia  ssanlfe/itly  against  the  weight 
of  the  evidence. 

:hs  court  instructed  the  jury  orally,  and  the  defendant 
ooffiplalr.3  that  feba  court  fcrrod  in  three  portions  of  the  charge. 
PPM  an  KWMittWfttl ftfl  of  the  record,  ,:&   find  that  the  defendant  did 
not  specifically  except  to  the  firat  portion  of  the  charge  that  it 
now  oonplaina  of,  and  therefore,  it  cannot  no*v  conplain  of  it. 
Peoararo  v.  Halber.gr  SMMS  ill.  96. 

ith  reference  to  the  (second  portion  of  the  charge  com- 
plained Oi,  M  find  that  the  specific  objection  ur.  ed  by  the  de- 
fendant at  the  tine  of  the  giving  of  the  charge  WW  that  the  court 
erred  in  instructing  the  jury,  tlmt  in  determining  the  question  aa 
to  whether  the  gooda  were  eold  to  the  defendant  or  the  New  York 
corporation,  they  had  "a  right  to  take  into  consideration  the  faot 
that  the  contract  was  ra&de  at  the  office  of  the  Illinois  corpor- 
ation, nb4  that  the  president  of  the  corporation  mm  acting  at  the 
ttwi.1*  There  is  Tn«rii  in  this  complaint*  fht   court,  in  hia  ohaiv:*, 
had  no  right  to  aingie  out  certain  portions  of  the  evidence  bear- 
in.-;  upon  oor troverted  questions  of  fact  and  to  tell  the  Jury  to 
oonaider  thera*  All  the  admitted  evidence  was  for  the  Jt*ry  to  con- 
sider and  it  ia  ircx>rap®r  to  call  their  attention  to  certain  por- 
tions of  it.   If  thla  oaae  #er«  a,  doubtful  one  on  fcfa*  facta,  the 
defendant  would  be  warranted  in  tafl£«ti8g  that  it  was  harmed  by 
thi«»  portion  of  the  Judge's  charge*  H   are  satisfied,  however, 


•  Ml 


that  under  ths  peculiar  stats  ftf  facte  diaclooed  by  the  evidence, 
a  ne*  trial  would  only  result  In  the  sane  finding. 

As  to  «h©  last  portion  of  Ilia  ofeargs  seotplatnad  off  the 

apeoifio  SX&sptlon  and*  to  It  at  the  tins  of  ths  charge  v*&*  that 
it  '«&*  predicated  upon  the  theory  that  there  sat  evidence  to  the 
©ff«ot  that  lbs  defendant  accepted  and  uasd  the  pads,  and  tha  de- 
fendant contended  that  then©  ma  no  avidanoe  to  support  auoh  a 
theory.  It  Is  a  sufficient  tm^mr   to  the  objection  urgad  at  the 
tiwe  of  the  oliar^e  tc  -jay  that  ws  think  there  Is  aspls  evidence 
in  the  record  that  the  defendant  corporation  accepted  and  uasd  the 
pada« 

Hhm   defendant  olairaa  that  interest  should  not  have  been 
Allowed.  Ps  goats  fron  Safendant'a  brief:  "interest  can  only  be 
reoover-d  in  oaae>  of  unreasonable  and  vexatious  delay,  and  cannot 
be  allowed  where  there  la  a  valid  astd  legal  dispute  aa  to  the 
validity  of  a  ©lain,"  and  defendant  contends  that  this  Is  not  a 
caae  of  unreasonable  and  vexatious  delay,   rise  allowance  of  Interest 
for  nQtMry  withheld  by  an  unraaaon&bi*  and  vexatious  Asia?  of  pay- 
ment I*  only  one  of  a  number  of  Instances  in   tMoti  Interest  in   al- 
lowed under  the  statute.  The  plaintiff  tie*  not  olainlng  interest 
on  the  grounds  that  there  had  been  an  unreasonable  and  vexatious 
delay  of  paysaent  of  th©  ssoney  alleged  to  be  dua  it*  30b»  merchan- 
dise was  eold  on  a  written  order.  1%   vaa  a  sals  for  cash  and  for 
ft  certain  and  definite  mm$   due  at  a  specified  tirae.  Under  the 
statute,  the  plaintiff  sas  entitled  tc  interest,. 

Ihe  Judg-s.imt  of  the  SftmiolpaS  ."curt  s£   0hlea$e  wiH  be 
affirmed. 

P  '3D. 
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Appellant,  )     A°?.vi    . 
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;hia  dm  an  action  on  the  oast  brought  by  Sh&rley 
.'iodgeit,  aapailant,  hereinafter  (tolled  the  plaintiff,  In  the 
■ -trout  t  Court  of  :ook  county,  o$alti»t  $oorgo  s«  Sowiua  and  Laird 

.  .eviua  aa  ©©-partner a.  At  the  oloe  >  of  the  evidence  the  plain- 
tiff discontinued  the  suit  ae  to  the  defendant  Laird  .  Msviua. 
*he  appellee,  ,eor>-e  M,   fJeviue,  eill  be  hereinafter  referral  to 
&*   the  defendant, 

.l;e  defendant  is  a  dentist  ar  d  an  export  in  the  extrac- 
tion of  teeth,  and  it  appeara  from   the  evidence  that  hia  servicer 
are  constantly  required  by  w*8$   dentiate  In  the  rlty  of  uhioa#o. 
The  plaintiff  claim  that  on  July  Sy  1  ;li»  the  defendant  fraotured 
plaintiff*©  Jaw  and  otherwise  physically  Injured  hin  by  the  negli- 
gent and  imekillful  manner  in  which  he  attempted  to  extract  i 
lower  right  nolar  tooth  of  the  plaintiff*   ho  plaintiff  HM  MB 
years  of  age  at  the  time  of  the  alleged  alpraetio©.   So  want  to 
the  office  of  Jr.  Upeon,  a  dentist,  to  have  hkm   treat  the  tooth 
in  ^ueaticn,  and  the  latter  decided  that  th-:<  tooth  ebould  bo  ex- 
tracted and  he  sent  the  plaintiff  to  tha  defendant  to  have  it  re- 
moved, file  iefendant  attempted  to  resscve  the  tooth  and  a  fracture 
of  the  jae  resulted,   .he  theory  of  the  plaintiff  la  thai  hie  ]a» 
see  broken  and  he  «aa  ether* lee  physically  injured  through  the 
negligence  and  unakilifulneas  of  the  defendant*   .he  ftboefff  of 
:..  Um%   is  that  tha  tooth  in  .jueetion  0*0  imbedded  in  the 
bony  part  of  the  jaw;   that  the  ja-v  eaa  badly  dl«00004  «B*  weakened 


thereby,  and  that  t^eae  conditions,  together  with  the  fact  that 
tha  Jas  MM  brittle  and  reduced  In  ad&e  beoauao  of  the  a^e  of 
the  plaintiff,  produoecs  the  fructurs,  ms£  that  tne  ieferdant  «aa 
not  negligent  or  unskillful  in  hie  treatment  of  the  plaintiff, 
"he  case  waa  triad  before  &  court  &nd   a  Jury,  Modi  a  vardist  wao 
rendered  finding  the  defendant  not  guilty,  a  notion  for  a  nes 
trial  waa  overruled,  Jud?.want  followed*  and  this  appeal  Is  prayed. 
he  plaintiff  h-aa  assigned  only  tsfO  FfltiUKSis  ahy   the  .h;-.;--- 
went  of  the  Jirouit  -curl  of  ;©ok  bounty  ShOttld  bo  reversed?   ( i ) 
i/hat  th©  counsel  for  the  defendant  In  his  closing  argussent  tc  tha 
Jury  jaade  Improper  and  prejudicial  r*»«f%*|   ($)  that  the  oourt 
arrad  in  /.ivlnp  to  tha  Jury,  at  tha  Instance  of  ths  defendant,  in- 
structions 0  and  10, 

It  is  not  necessary  for  u»  to  pass  upon  the  propriety 
or  the  effect  of  the  remarks  aosplatned  of,  aa  tha  record  sheas 
that  the  counsel  for  the  plaintiff  rsade  no  objection  to  the  im  - 
In  fact  tha  attention  of  the»  oourt  WM  net  called  to  the  rmo.?'*:®. 
?he  plaintiff  la  therefore  in  no  petition  to  rcw  ooraplain  of  the 
same.  ,'sterasn  va»  FMUHHfi  WSf    ill.  884* 

fee  plaintiff  complains  that  instructions  9  and  10*  given 
at  the  instance  of  t&a  viefsndant,  MM  faulty.   -"be  only  erltloiext 
of  tha  instructions  »&de  in  the  brief  of  Use  plaintiff  la  thus 
atated:  ".hat  constitutes  due  car<*  on  the  part  of  a  dentiat  de- 
pend* upon  th*  circunatancea  oi'  the  particular  case.   -  *  *  Jar® 
auafc  be  in  proportion  to  tha  circumstances."  Neither  of  the  in- 
structions* directs  a  verdict  and  neither  underta fcea  to  atatc  what 
facte  would  constitute  due  care  or  negligence  m   the  part  of  the 
defendant  in  his  treatment  of  tha  plaintiff,  The  instructions 
simply  announce  *jcrtaln  ftt&illar  rule  a  of  %Mm   defining  the  degree 
of  skill  and  aara  required  or  dentiat a  who  hold  th©--aslvea  out  as 
special  lata.  If  *e  correctly  understand  the  present  contention  of 


the   plal-  tiff,  the  instruction I  in  quo afcion  are  rot  aubjaot  to 

the  apaoifio  complaint  Mft4§  *•  to  thaw, 

•  huva  heretofore  in  this  opinion  treated  this  appeal 
ae  though  the  plaintiff  had  raad©  out  a  prlna  facie  case  against 
the  defendant.   Use  defendant  strenuously  contends  that  the  plain- 
tiff did  not  B*k«  out  a  ^riraa  faola  MMM  a^ainet  him  and  that  th« 
trial  court  should  ha^e  directed  a  vera lot  for  the  latter.  After 
a  oareful  son a 5 donation  of  the  evidence,  »e  are  of  the  opinion 
that  thle  contention  of  the*  deforciant  is  Justified!  by  the  proof, 
Vhf]  Mtaa  of  tttaa  plaintiff  1©  predicated  0©l«siy  upon  the  fact  that 
a  fracture  of  the  jaw  and  othur  ailored  physical  injuries  resulted 
frets  the  treatment  of  th®  plaintiff  by  the  defendant.  Proof  of  a 
bad  result  i&  of  itoolf  no  evidence  of  negligence  or  lack  of  skill. 
M  has  betB  well  e&ld,  aa  phyaioian  la  not  a  warrantor  of  ourea. 
If  the  aaxisu  *£m  ipsa  loq  -iter,  '  IWMW  applicable  to  a  oaa^  Hits 
thle,  and  a  failure*  to  our*'  MP*  hold  to  be  avidonyw,  however  slight, 
of  tltgtlgtWtt  on  th©  part  of  the  physician  or  sturgeon  causing  the 
bad  result,  fe.»  tfould  "oj  courageous  enough  to  practice  the  healing 
art,  for  they  jtrould  feftve  to  >WUiM  financial  liability  for  nearly 
all  the  Ulla  that  flesh  la  heir  to5."*  The  burden  Ptiirt  upon  the 
plaintiff  to  show  a  a&nt  o**  car*  or  akill  in  th&   treatment,  and  that 
the  bed  reeult  that  followed  tho  treat^nt  *S£  the  result  of  euch 
war*  of  oar®  or  efrill.  U9   presumption  that  th©  defendant  KM  un- 
skillful or  negligent  foilowa  fp&n  the  aiara  fact  that  t'.   $*«  was 
fractured  and  that  the  plaintiff  ajfca  otherwise  injured.  4s  the 
plaintiff  failed  to  Introduce  any  ovldenoo  tending  to  prove  that 
the  fr&oture  or  th©  other  Injuries  alleged  ase  th*  result  of  un- 
skillful or  negligent  treatment  by  th ■  defendant,  a  frfis*  fjiSil  oa8S 
MM  not  made  out  by  the  plaintiff,  and  the  court  should  have  in- 
structed the  jury  to  find  for  tho  d ©fondant. 


It  follows  t&m   what  **  hsva  aald  Utat  tha  Judgmrot 
of  the  Jircuit  Cotsrt  of  Cook   County  I©  sorreot,  and  it  will  ba 
affirmed. 


Terr;,    1913.    a 
443  -   13913. 

EDWARD  RECTOR   rt  ftl«a  /  ) 

I     Ai/pellMS,    /     j  APPEAL   FROM 

vs,  )  circuit  aoofff, 

tuhtlky  itmfrMsmmm  comply,  )  sfflpLsomrT?.      ~  ^  _ 

*,rslu,.t.    j       1591. A.  5  62 

MS.  PRESIDING  JUSTICI  BA08K 
DSUWR3B   TPF   0PISIO8   CF  T^K   CCTJBT. 

This  t«  s  naif  instituted  la  Um  Siretttt  Ooart  by 
Bdvaxtf  Rector,    S&Mtitl  £♦  Kibbsn,    Praai  Pari**  Da?i«,   .Joan  B» 
Maq&uley  tad  T.onia  3.   Srvtst,   e©-p»r%mr»  unfair  th«   fli» 

of  Hector,    Hibbsn,    Hsrria  &  ^:tc^ulcy,    &g»i»ei    the   Pua.t  ley   £a&SH» 
fae'":;ring  Cowr'-ny,    **  ncov-'r  «  feslttsso*   of  $I93?9#S!  ffi4 

to   of  (hM   plaintiffs   'or  i  taffii  lioa&l    i9i*¥yl$#9    Hi    {  kiast 
attorneys,   rendered  from  Ifey  i«   lOlo,   to  S&y  1,   19H.       The 
'-rial    resulted   is  s   res&Iet  8J»S  3w!*ps©at  *  '    for 

•00.95,  being  tfee   fall  krqusj*  el  ffa, 

"iif.r  with  tat&reftt   by   r?a,!y:  of  fellegad  u.-a 
vexatious  delay  ir*  p^yseist,       To  rerayswi   mioh   j-u  .         .'    tfea 
defendant  prosecutes  ttela    are;/]. 

Th«  £ec  1  a  rat  i  on  oeniiiata  of  Ihe  eeffiwoa  coast  a,   /n<rl 
. -.;ellcft3    filed    tB,0£*«itB    B    blJJ    &f         ^io^'    r;*   G       '     !Mn* 
eibCftit   350    BftF%?f>t4    li£&S« 

ftt*    only    ln*'o.~rad.  icn    tk*S   abstract    .  >'   ing 

the  ch&rceter  of   the  defence   intf-rpooed  by    \r  r  ?•  1 1-:.  =■  t    la      a 
follows: 

"Plea  of  defendant   MHM  ^mspsit. 
Affidavit    ©f  gefeaett. 

Notice  of  «et~off  by  defendant    tt.it   before  aad   at    the 
tire  of  the  riiiwmiiiriit riant   of  thi«  etsit  plnintitfa  wears  indebted 
in  the   sues  of  *18,000.       Coupon  c ©unt »•• 

T*   is  conceded"    that   in  Juno,    1909,    >n  ^a  I  Mat   &flj 
Edward    n-vctor,    Sestt&l   F.   Ribbon  and  FrnnK   Parker  Pavis,   co- 


r-*rtner»  under  the  fir»  rab«  of  Rector,  Ribben  &  Bavl*,    to 
perform  certain  professional  services,   a&d   that   such  employment 
continued  until  May  1,    1010,   Sfeea  tne  ea-purtaere&ip,   con- 
sisting of    the  sppelleeS|    was   Brg&ftlaedj      t....t    thereafter 
until  M,5y  1,   1911,    tpaaiieee  perfers&d  certais  professional 
service 3,    mi    idvaneed  cert  in  easa  ^iecuraeaeate  for  appsllaat, 
which  easfa  aifsburse*eata  aaouating   to  13,034*09   «crc  repaid   to 
■  ellee®  by  appellaat   on  January  16,   1911. 
Counsel  for  appellant    SSV3 

•The  bill   of  particular)?  ecisr rises  -    large  aiesber  of  itesiB 
for  legal   aer^iceB  an:   for  dis&trrsaasats.        The    Lefeada&t  i.  *d 
p.iid  "„:   asotret   of   the  di  iby  ■•  is  cents,   out  contended   that    the 
ehargae  for   MrrlSII    -ere  greyly  saeesaiva,    aacj   that  pi.  if  <"  if  fa 
lied  not  sated  Is  good  faith,   sod  declined  to  pay  their  till, 

•The   ecStgeote  of   these  ohargss  sasf  be  divided  imo  three 
groups,   ehica  are  easily  tHstini^isheiole  in  the  bill  of 
particulars)  as  sell  at   in  th«  evidence:.       '"»-■;   -.«rat  a**i 
largest  sroof  ceaprisee  charges  for  services  in  a  litigation 
between  appellant   and   the  Seller  i  storing  Soa$any.     The 

charges  for  the  earvicea  in  this  litigation  constitutes  the 
ci-.ly  portion  of  the  iodgsaat  on  nfeich  errors  i  ignsd,   ojt, 

at  least,    the  only  ones  sit  let)  nil  be  aggMSd   on  this    appeal • 
The   second   jgrotif   gong  rises  charges  for  sewleea  is  a   litigation 
in  a  miit  in  *hica  appellant  erne  charged  *jth  infringement  of 
a  patent   on  b -.11  bearings.       She   third  £,rcup  eeasists  of 
rgSS    for  eppitioaiiCtte  for  EiHcelianecua  patents, 

"fe  hnve   abstracted   enly    soon  portions   cf   the   evidence 
at  ail  J  serve   ".c  present   th€   errors  eee^elaised  ef  by  appellant, 
in  relation  to  the  first  group.       $&*  charges  for  service* 
belonging  to  this  group   a.Gwt  to  between  #4,000  and  t&,000*« 

It  ia  apparent,    therefore,    th   •  roxlnately   one- 

half  of   the  claim  of  af   ^lleeg   is  for  services  sol   here  rsues» 
tior.ed.       The   rea?on.sblenei*8  of  the  value   of  the  *ervicee 
rendered  by  appellees   frop;  V  y  1,    1910,   to  U  y  1,    1911,    in 
the  Keller-f?untley  litigation  is  clearly  established  by  uncon- 
trcverted  evidence,   but   it   is  Insisted  that   the  only  osatraot 
of  employment  for  professional   services  in  said    litigation  »aa 
entered  into  between  appellant   asd   the  firm  of  Rector,   Bibbes 
&  Davis  f  rior  to  Baf   I,    i<slQ;      that  appellant  did  r.ot  employ, 
or  consent   to  tlM   «ub>«ti  tution  of,   e^elleae  to  render  rrofes- 
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■1  final  services  in  a^iA   littgatloa  safe &  .«cnt   fee  Kay  A,   isiO; 
,tnd    tast   *pp*llS*S  aaa   net    raeevea    for   ^fViCss   readaxad   in 
said   liti£itioa  «*$*£   the  eeatxaet   of   eapiayseat    a%h   tne 
fir&  of   Rector,  Hibben  i  Basis. 

ippellaat**  alleged  safc»off  1«  predicated  upon  la* 

elaiis  tn-<t  payseata  to  the  firs  of  Rector,  Kibben  A  Savia   for 

rendered 
aarvieea   in   said    tttif«ti«/]F rior  to  Ma;   1,    101G,    s«re   suffi- 
cient   is   "mount   to  never  til*    reasaaa&lS   vwlue   Of  all    t&*    sea* 
trices   rendered   In   said    litigatie*  by   both   fires,    ise lading  the 
aarvieas   in   suit,   sad  upon   the    farlaas  slaia  laat   in  D^ofi&taer, 
1609a    tne   fin*  of  Sector,   flsUac  A  Davie,   by  reason  of   Aaok 
of  reasonable   skill  &ad  ^u.lK&ent,   or  by  reason  of  igaaaaaaa* 
or  by   reason  of  bad  faith,   sdaieed   sgaiaat    tad  preveated   a 
eettleaeat  of  $«.id   litigation,    saereaf  sppeXleat  *»s  induced 
to  prolong  sad  continue   said   litigation. 

Beaael  E.   Hibben,    when  exiled   93  t    #itn83?*  on  fee&alf 
of  appeileea,    testified,    on  Ills  uirect   ex/w-        Uon,    th  it  be 
«aa  3   Bft&ber  of   the    fir*  Of   Rector,    Kiouen,    Davis  &   *^«G^UAey, 
sad    ti.H   tad    firs  aa*  organised  Bay   1,    1910,       Cn  oroes  exam- 
ination the  siitneaa   testified   thr.t    tne*   titm  of  Rector,   Bibben 
4  Davis  octinusd  yntil  May  1,    1910,   when  Mr.   &aoayley   sad 
£r.  Sr^in    fsxS   sdaittad   late  t&e   p  irtner^hip   then  forced  under 
t&4   eea*    of  3*J?tor,    Hibben,    Ttevis  A  Maoaislsy;      th-;t   ■   partner- 
ship agzaeaasl   *-;i$  t&ea  satered   intoj      th~t   ir.-nre   sae  no  agree- 
aaat   in   writing,    so  fat  as  fee  Knew;      that   the  partners  ell   »et 
taget&ef  sad  aada  R8  &grsaaa&£«        Counsel   for  appellant    fc&ea 
asked   K'ie  witness  «fh;»t  th»t   sgxeeaaat  w«f*j      s&art  as  i   said  at 
the  meeting  between   *12   tea  p ;rtner«,   *i  th   reference   to  the 
^rtnersnip;      seat   srfsai ■;»  ent,    if    <ny,    sas   a sds   between    ' .. 
aaaaaae  of  taa  ssm  firre,   ss  td  the  prior   liubilit  ee  of  tne 
lira.       Upon  objection*  being  eastaiaad  to  said  9aaatiaaa« 
counsel   for  appellant   stated   taat  be  desired   to  prove  by   the 
sitnesa,    tn  «t  by   the  arr^ngeicent   Ssta&aa  ttui  sartaa^S  of    tne 


new  fira,    'ha   aaa  r>  rtnera     ho  fr$r«   t^fcen   in   stg*ea£   to  asaaiBB 
tfca   liabilities   of  the   old   fir&,    a&g   t&at  he    f&riaax  exrsctad 
be  prove  by   a&if!  witness  or  by  other  «itBe««#«   that  thava  v*ere 
liabilities   tfeaa  Bxlating  to  appalla&t   by    reason   of   j  ricr 
dealings  a#ia**8   1st    former  fi*»  &Si  af reliant,    for   vrhich   the 
ne*  firm  by  reason  af  that   gggaaaamt*   aaaaaai   liafelaj     fcast 
tfeas*   m  aaoa?  peid  by  appellant   te   3m   ■  rior  fire  sufficient 
to  pay,    if   •©!   *iig    *&*   grr^tei-  p&rt   of    the    fees  for   *hich. 
the  |  resent   aait  ma   brought,    in  sedition  to  full  paysaant 
for  the   smjs  vices   ran&arati  by    t&a   | xitr  fim,    afearafeg    fcfee  bulk 
of  *he  present  elaiai  cculd  be  gtaatui£ge4j     ifc  t  by  re&aan  of 
t.»;e    tti.-H    Kftd   ro.;f.;;;;ce  of  the   prlOX   fiite,    there   exlftted   at 

ii.e   blase  of  tfee  fans&tlon  of  tht.  ..tv   fixa^  a  liability  of  aany 
thousand  dollars,    for  »hieh   thft   ae«   firft  by   agxt  yt sent    baaaJSS 
liable  to  appellant*       It   is  lnet&ta<3   th-  t  the  aatioa  ef  t&e 
Lrtfcl  court    in   refusing  to  ;ox:  it    a  erase  examination  of   the 
aritneea   1b   the    respects  a*ntiG&se>   e©netitste3    f  leiuaicissl  error. 

Cade?  section  ST;   of  the  Practise  Act,    Um  8MM  of 
the  co-p-.-.rtners  constituting  t&a    fixa   of   Raeter,   Kibben,    Oavia 
&  iaeaalay  aesre  arsasaAd  £*  ©a  truly  sal  forth  in  *he  declara- 
tion,  and  a&lls  i^  ama  i.ot  iia'g.^nif  far  appellees  la  the  first 
ins  tanas  to  p-rote  the  cc->>Ar?,aerahip,  ifee  fact   Inat  they  aid   so 
prove   it   "ti!  not  justify  &«   line   of  erase  examina  ilea  a  I ■  tempted 
by  appellant*       Triis,   It  was  iiKraa\&e«$  urea  appal leea,   aa  plain* 
tiffs*   tc  she*  a  joint  interest  1a  lae  &Iie®e4  eaatraet  of  esa- 
Bloyaaat*   and  a  ai^-loir»d«r  or  non-Joinder  of  plaintiff  a  nigfet 
h    re    been   ts&kan  a  -yanta&a   of  by   @$peliant  under   the  general 
i-su«,  set   the  line  of  erase- aacaaaiaat  1  ea   ittaef>%ad  ay  ap^allast 
aaa  not  eaJbaalataal  to  alaaf  ta^  light  upor,  ttuaaa  ^aaatiaaa« 
That  the  paraasa  |aiaad  a^»  ^laiatiffa  sind  none  otr^ra  aonati- 
tut«.i  t;;«  co--'  Ttn. -rahii*    aia  alaavlf  aataalialta&i   sad  -iii  in- 
quiry aa  to  th"   fyr&a  of  aaea  co-r>rtn«rahip  ***  irrsiev-int   and 
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not  proper  eraea~e*a*ia&tia&.       The  prior  dealings  betweea  :=p- 
pellaftt    sad    the   firm  of  Beater,   Kibben  I  Baate  cere   inquired 
into  seat   fully  upon  the  direct  anrt  cross  examination  of   the 
rltaeeaae,    Rector  and  Kibben, 

On  his  nirect  exasti&atiea   the   eitaeee,   Ribbea,    testi- 
fied  that    l«  Ka&efe,    1911,    at    lbs    geajaeat   of  W.    f,    iUsnop,    trea- 
surer of  appellattt,    fee   gapplied   to  sppe2laa.1l   I    typewritten 
statement,    aeataialftg   30   to  33   Sagee,    of   the   entire   account   of 
appellant  isith  the  firas  of   Beetar,   Blbhes  *  Da  vis  aad  of 
Hector,  Kibben,   Davie  *  Kaeaaley  fro*  I9Q9  up   to  that  tiaa* 
E£a  then  tee  tl  flea*  on  eroee*»exaatiaat£eB  that  such  st&te&eat 

..cd    the   total  amount   that  had  beea  paid!   out   by    the   fiwss  of 
Rector,   Kibben  &  Duvia  e&d   the  iiisount  paid   eald   fir«  for 
eexvleee*       It  la  insisted  that   objections  were  iaq  ro;  erly 
sustained   to  further  questions  propounded   to  said  witnesses  on 
cross  examination,  ae  follows: 

•Now,   «?ii2   you  state  what  those  sums  w^re?* 

•Did  that  etateaatst  ^hich  you  gave  '-'"r.  Biahep  ehea  that 
the   DttBtlay  K<nufftcturim..  Contf my  mui   paid    to   the   fira  of 
Rector,  Kibben  A  Dftvia,  beta***  Jaly,   1909,    tatf  Kay,   1910, 
for  v rious  service??,    the  |  rxnoipal  r-.rt   at   shieh   *ere   if-  the 
Kelle?  iltigetiea,   tad  ilea  far  dieb&rees&ats  in  eaa&eetiea 
*ith  the&,   to  the  aaeast  of  between  |l?t000  sad  |1S,000?" 

•Mr.  Hibbea,   if  I  bead  you  She   ttatema&t   itself,   which 
you  identified  1  alante   age,   ecul.i  you  refresh  pear  recollection 
so  aa  to  etata  froa  that  that  the  ueeaat  ef  seney  aaa  that 
the  dafaadaat  feed  paid  to  the  fint  cf  Rector,  Rlbhen  A  Davie 
between  the  aatae  I  have  ateatieaed,  July,   1909,  sad  lay,   1920? • 

The  et&teeeat  referred   to  by  the   vitaaae  aaa  then 
in  court   in  the  hands  of  appellant  and  was   the  beat   evidence 
of  ahat   it  contained.        If   the   subject  matter  of  the   inquiries 
bad  been  a  oar.  e  tent,    appal 2      ;         -s  set  hai'tttdi   by   the   railage, 
because   it  could  bate   offered   the   et-.itea.ent,    vouched  for  by 
the  witness,  la  eride&ee,  tad  thee  preeea&ed  ta  the  court  aag 

jury  unr.r  .-,t. ro/erted   proof  of    the   faete   BOU^bt   to  be   eet&blished* 
Notwithstanding   the   correctness   cf   the   etatea\eat   was   vouched 
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for  by   fejpelleea,   »|>pallaat  Sid   nnl    gaeea*   to  offer  it    la 
sviaence,    but   elected  to   rely  upon  its  effort   to   ^  r<-  u;-rve  & 
record  ahiftfe  right   |  recent   gore,   error,   e?en  t&oegfe  wholly 
uft  sub  *  t  a  nt  i  a  i  • 

Igaln,    it   is  elaawmtayy  that  debts,    tc  bo   the   subject 
of   ^et^-cff,   SM't   be  jsutual   hrrt?een   the   forties   tc   tea   action. 
Sassier  v.   B*yor.    16?   Ill,,    54?, 

It  «*a  |n9U«t»est  uron    ii^pellaaa,   in  order  to  entltla 
t&aa  to  a    recovery,    to  prove    that  they   were  aapleyad   by   ^rrol- 
i*nt   tc  |  ^rfcrc   t&a   -srv.icea   auad  'cr.        If  no  contract    of 
6fcr  lc-fissnt,    either  ftxtre««  or   i&>  lied,    for   such    ifirvicss   saa 
entered  into  b*t*een  sippallaaa   -?ni  s'rsii-nt,   no  recovery 
could  be  had,   gad  any  ci?>  lined  &efe»M  by  saf   of   aat-off  had  no 
place  in   the  8&aft*        C»  t&ft  oth^r  hand,    if    the   B«r?i6«a   la  ques- 
tion were  in  fact  f«r forced  by  appellees  under  soeh   i  >..  >Btra&t 
cf  sBrloyfcent,  appellant***  defense  by  way  of  »«t-off,   ayiaiag 
out   of   r  iyitetits  B«dd   by    it    *c    £&«    rirn   of  Rector,    Kibben  &   Davis 
could  not  be  availed  cf  by  it   in   this  suit  for  a«r?i««a  |  as- 
foraed  by   the   firm  of  Rector,  Hibben,   Davis  &  Kaeaulay.       C-ih.11,1 
v.   Dellenhf,ck.      139   111.   Apr.,    330. 

It   i-5  n*;xt  urged    %h»%   appallaBt    Sid   not   r?rt-loy    ippel- 
leee  in   the  Keller  litigatioat*   but  sag -loyed    the  j rior   fine  of 
Hector,   Hibben  &  P^vi*  before  the  forest  iea  cf  -*ppel  lees'    fins, 
and   Ui  I       pallaat'a  liability  geatinttad   to  the  fo  riser  fiia 
:slone,   for  services  raadaxad  bv   its  a&asberft   in   aa  14  litip^t*  on, 
aftasr  the  for&.ticn  of  S&a  an  fins. 

There   is  rio  proof  cf   aa  asprgea  agxaasft&t   ?.st^esn 
:llant  tad     -  gMftll#SS#    afeaf ay   the  iattaaB   ^vcre   to  be   sub- 
stituted  for  tfca     rior  first  of  Factor,   Hibben  A  D&via,    in   the 
perforR^noe  of  further  aettaaamiy  legal   services  in  tha  Keller 
litigation,    but    the   j  roof   is?  .-'.rcple   mi   urn;  or.  trover  ted    that   :;p« 
reliant  tod  actual   BS&l&i  of   the  s&satd   in    tha  rrior   fine  by 
the  addition  to  it  on  8 Vf  1,   1910,    of  It©  a*&  r      *t  .rneye,   and 
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of   the   oh.-.nge   then  Bade    in   the   fira.  Bane*        fOllOwiBf  Kay   I» 

1310,    appellant  not  only  o  :ntir,u#d   to  avail   itself  of   the 
services   in   eald    .=  i  ti. nation  of   i£e«$¥**    Reotcr,   Blbbea   :  na 
&a*ie%    feut    Ute   officers   of  appellant  counseled   with   and   accepted 
tne  aervicea  of  &r.  keeanley  ea  a  g&a&sz  of  appellees'   firm.. 
Monthly   etatSfeSBtS   of  account   for   legal    ^ervioes  end  easfe 
distoureesisnie  by  appellees  «ere   et&sittsd   to  and    received  by 
appellant,   without   as?   mj  geatio.  or   Intinaties   oy  it    that 
it  had        '    sag  i.oye«  .j?  r e .;  lees,    or   tn.it  it   aaa  not   . Lie sis   to 
aj-j«li©e8   for  the    rsssonafels   va.Vue   of   "neir  services   and   for 
cash   dlsawrsea isnts   by   t&SSb        Appellant   in  fact   paid    to  aj*» 
pelless  Una  entire    f^ount   of  'j-eir  slsiai  fot  cash    . i  sburseatents« 

;.j    the  jury  *ere   not  urr^j .- rants;!   in  finding  that   the  princi- 
pal  efflesrs  of  appellant  had,   repeatedly  rrotfiaed   to  pay 
appellee©*  slain  for   entries**       Appellant**   i  i«e  of  defease 
predicated  lir.on  tne   theory  that  its  contract  for  esrrtsss  in 
the  Keller  litigation  *aa  sitfe   the  rrlor   fir&  of   Hector,   Hibhan 
&  Davia  and  not  with  eppelless   ia  nanlfestif  an  afterthought. 
There   is  no  pretense  that  a\  reliant,   for  the   ansa   res  son,   was 
not   HaslS   to  ni -pelleee   for  "hair  cash  dl  e&nrsess&t a   in  the 
Keller  litigation,    or  for  profeogionsl   services   rendered  by 
appellees  during   the  mum  period  in  other  e&ttsrs* 

Tr>e  elenent    of  osnsemi   en  t&a  oart   of  appellant  tnat 
furtner  asrvicea  in   the  Rsllss  litigation  ft:. •  ui  I   bs    rendered  by 
the  no1?  fira  of  anise  Kssers*  Rector  end  Hibbcn,   tne  |  ri&sipal 
attorneys  in  the  esse  and   efts  continued   to  sot   in   ti.v t  capacity, 
sere  sen'oara,   and   Die   fact    that   srpellant  asssptsd   ansa   services, 
with  full   I  no-*  ledge   of   tne  she  age  in  the  fira,    sgrBess  to  dis* 
tiegnlsn   this  cose   from  *.,-U'fcr  v.   Goodrich.    16  111*,   541,    md 

ier   v..  Kitooell  &   Arnold.    8?   I i  I , ,    IS,    c 3.  ted  a n d    r e  1 5 ed 
upon  by  nt. 

A  i  »rge  r  i?t  of  Hie  evide&ae  la  the  velsndnoue  record 
in  tale  oaae  beam  upon  the  i-aaue  raised  by   the  contention  sf 
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appellant    t&a*  oppelleee,   Rector  sad  Fibben,    in   la*   latter   •    rl 
cf   tiu.   peas  I9C9,   by   their  ircr roper  sad   atakillfal  advice   onci 
uct,   prevented  a  settlessat   cf  tnc   litigation  institutes' 
by    ipaellant  -against  the  telle*  Csapas?  for  alleged  Infringe- 
ment of  certain  patents  relating  to  fattens  eXesseae,   *kereby 
appellant,    tc   ite  |  rejoice   nr-i    injury,    ema   cor-.  eUea    to  con- 
tinue  the  rreoecution  cf    -n;ch   litigation,       t"r  o^  this   Hose* 
$S*  court   instructed   the  jury  se   fslisse: 

•You  **S    instructed  fe&at   if  you  find   fron*  the  gYidenes 
tent  by  rg&Ron  ef  sent  of   reasaaaMe  still,   Jadgeeat  or  Resil- 
ience cr  bad   faitfe,    %ae  plaintiffs,    Rector    ind  Hi     on,   or 
either  of   theft.,    ininced  t&*  defendant   to  enter  uron   or  c;o:,- 
tinue  in  any  ef  ia*   litigntisa   in  evidence   ia   fcai  i  a        5    asd 
tent   such   litigation   »a«  not  in   furtherance   a*  de  eadaat'e 
latere*-!*,   res  **«  an  liberty  to  tate  ansa  facte  into  ecu-* 
iiaer^tion   in  dstsiwialeg   the   reasonable   va^ue   ef  the   aerviese 
rendered  by   said  Rector  and  iHbben   or  sitae*  of  tfeea  in  seen 
1  i  t  i  ga  t  i  on .  * 

It  esa&d    ?erva  no  useful  purpose   to  review  ia  detail 
the  avideees  searing  upon  the  tsastiSB  thus  saasitlsd    Is   the 
jury.       7&e*S   is  as   sab?  *  tnt&al  ssaia   in   the   evidence  te 

**t   las  eeatenties  of  appellant  is  the  *sspast  indleata&f 

and  any  *e*4ist   f  ivoroble  to  appellant  uoc-     f-     I    lease 

h.  ve  oeen  against  the  saaifesl  weight  of  $34     nri  lease,     ^nile 

the  rreoiee  tease  of  a  g reposed  settiessnt  of   t&s  litigation 

never  fu21y  fsisslatss*   it   ia  else*  I&e1   fcfee  adanties  of 
the   gSa**al   piSS  BS&S*  consideration  acsld  hove   fallea   fa* 
-t.ort   of   establishing  aad  preserving  any    substantia    rights  of 
appellant    in   the   patents,    sales   it  ess  Gleised    the  Sella*   "ona- 
|  ony   as**   infringing,   Bad   that   the  advise   tendered  by  ansa**, 
Beets*  and  Siseea  sits  rsfe*snss  to  the  propriety  of   las  adap- 
tion by  appellant  of  the  proposed  plan  of  sett lament,    .  - -*         <-- 
la   law  and   in  fast* 

It  Is  sals'  ifce*e  aas  no  evidence  ehatSTSf  of  unrea- 
sonable sad  SSXStiSBS  islet  in  the  -  at  Sf  the  ol&iss,  and, 
therefore,    las   ellSSSBSS   Sf   interest  th^recn  ems  error. 


- 


-  Q  - 

Th«  justness  of  apf  roxi^n+fily  es«~aa.If  s1    &]  pello*«* 
al&im  !■?  confided  by    -  ■■  ■  ■'  I  tat,    sad   as  I i«*l tofore   reaarfee&9 
kfe«   jury   mm   net   Mmrnftlld   IS  finding   tb   t    t&£   prlwiF&l 
officers  of  8£$all88t  bad   rm-e.*tedly  g  raised   to  fay    la 
•atira  el&ia,       fsa  ^osd   f&ita  of  »pp«Ilae1    la   fia&lly   refuging 
Mtit   resisting  paytt«&t   is  discredited    cy   Sfca  evi-isnes,    and 
«©  cannot,  hold   that    taa   jury  were  not   justified   in  allowing 
interest  upon   Ifef  elaiau 

Th*   rulings  of  Uts  trial  or -art  y?  or.   liM   i asl  ructions 
are   run    <a.oi±y  h   rronious   or   in   otr.er   r^?   ^ots   free   froa 
criticise,   but   a*   !&*   svtgsae*  ironic  a&vfi  5tt*tlfi«6  se  et&6* 
verdict  U;  on  tag  m rite  of   the  cage,    *s     r«   not    ;;ifi;ofied   to 
reverse   MM  $tt£$a&St   redely  for  *d.fe  p&*p&&9   of  enabliaf    !  he 
r*rtie»   to  /wd.e  •   faultier    record. 

Taa  g^tgasat    M    tffixate4» 


March  Term,    1915,  Ho. 
175  -  19170. 

MAUPEL  UUXMUW*    R  so  rj-o  ration,       f  ) 

De.  tt  in  &nrer»  i      F^no-:  to 

r  / 

vs.  )         uusTcmi  com? 

0SABL33  J.  HlgitHOjt  J  0?  CRTC 

f€t  Inttff  In  Error.  J 

a    c 


e  &vii  J  JL^*  ^64 


In  this  sruit  brougat  in  iba  Saaiei  by 

Msjadal  Srothare  «r;inst  Cn-rlea  J.  Stittgatrea  H   recover  the 
priee  of  sertiia  $eo4a  sold  by  plaintiff  to  tea  vftffc  of  the 

defendant,   ?t  trlnl  by  jury  resulted  in  a  verdlot  &8d 
inat  defendant  for  H0&.71, 

The  record  ds  solo  see  that  the  only  substantial 
Jefenae   ft?B{g&t  fee  1MB   lntarroeed  by  defend  sat  in  the  e 
belo*  wee  that  during  the  jsontha  of  Gotobar,  Korsrtber   lafel 
Beoesafcer,  1011,  ?.hsn  the  goode  were  purohsts«<i  by  hia  wife, 
hie  ^a§«©  amounted  to  |13Q  per  leoatfe,  shioh  naaount  he   fKV8   to 
his  wife  during  eaeb  of  t&id  months  in  s§oney  or  euppllea. 
The  sourt  poaJBtttfjd    ie.  fendant  to  shon  the   amount  of  his 
aragee,  but  saffceedi  to  pa  rait  him  to  ahow  tb*%  ha  '  'van 

tba  aa&e  in  money  or  supplies  to  his  ad  fa. 

It  sas  -sonoedad  by  '  Ida  pur- 

oha&ed  by  his  eifo  »ere  within  the  alaaa  rroysriy  Janoaaina-tad 
■ family  expenaea*. 

Seotion  IS  of   feat  Aat  relating  to  BoofeeaA  nad  Wife 
la  aa  folio was 

•The  expenses  of   I  ,      -  l  of  tfeft  education  of 

the  ohildren  ©he.ll  bo  eJtetafee&lo  upon  the  property  of  both 
husband  sad!  #ife,  or  of  either  of  ,    U        •  or  of  eredltora 

therefor,   ooi  in  ro2aj.ti.oa  thereto  taof  ay  be  0a*6  jointly 
or  eepsraialy."       8ev.    Stat,   I®  13,  p.    1S54» 

The  Jury  oaao  intrusted  tteet   the  only  question 


-   2  • 
for  Saaa  to    hrtesBiaa  #*a  whether  or  not   *".--;    -Ttiolea  sued 
for,  taklag  into  consideration  the  amount  paid  and  the  period 
within  aatafel  the  purchase  aere  ssade,  v$r&   ^uit^ble   for  or 
adapted  to  fondly  use,  a  .  flag  the   gt&tien   ..ru   oonditios 

in  life  of  the  is fondant. 

Ths  defendant  requested   the  sourt  to   instruct  the 
jury  as  felloes: 

•The  jury  a*0  in :>  true  ted  that  si  husband  oaimoi  be  aadt 
liable  for  taata  contrasted  by  hi  a  vlfa  in  his  &&&&,  unless 
she  baa  authority  to  e&ke  such  oontrsotj  &&d  £&•  fcBafl»iiMm 
■-■he  Mils  geode  to  tea   »tf*  upon  fen*  ore  Jit  of  her  bust 

■  the  burden  of  t»$ea&i&la$  §asa    --rthorlty;     tad  in 
thie  o&se,  unless  nuch   :;,vt^r.rlty  h--:e  been  ftfeeaa  by  ft  p3Wf>fln» 
dcrauoe  cf  the  oviienoe,    t&e  Ter&iet   r-hmild  be   for  the 
defendant." 

This  re  rue  at  was  refused. 

It   ie  ir.c?i«ted  by  plaintiff  in  error  th.*t  the   see- 
tion  of  the   st-  tr:t«  above  quoted  does  not  t&aagt  the  saaaaa 
la®  rule  relating  to  tfe*   liability  of  the  husband  for  neeea- 
usuries  purshaeed  by  the  *ife,  *ad  nates  depends  foadttntftatelly 
upon  authority  flrea  the  hud  band,    Uftt   t&at  the  presumption 
of  authority  fros  the  hu«b*.nd  say  be   rebutted  by  proof  that 
the  husband  aMfc   ;ruffiaiant  provision  for  the  wife  in  toat 
other  asaa*r« 

Assuming  th-it  the   Panama  1**  rule   la  correctly 
stated  by  plaintiff  in  error,  we  cannot  rive  our  a *«ea£  to 
the  doctrine  that  the   -t:-tvte  See*  sot  ehmte  the  eesaaa 
la*  rule.       On  the  o^ntr^ry,  m  are  elssrly  of  the  opinion 
that  tho  statute  is  in  $ere$&tiea  of  the  eeaaea  laaA  nbJ  en- 
-ee  the  liability  of  husband  and  *ife,  either  jointly  or 
eevur^lly,   for  family  espeseea.       The  expression  "expenses 
of  the  family*,  as  employed  in  the   ;-t.=.tute,  is  not  synonymous 
with  "nec©a«a,rias".        gysta-n  v»   gj  r'  In-,   162  Til.,   3f>7. 

Cogteton  v.  jajBMb     10  111.  Jtcp.,  78,  tad  Oaf  fie  Id 
v.    Scott.     33  111.    ftp*.*   317,   relied  upon  by  plaintiff  in 


■atMreJ 


•  3* 
error,  ssr«  decided  *ithou.t  rafarenoe   '.  ***•   and 

are  not  in  point. 

The  liability  sought   to  be  enforced   la  thlt 
le  one  oreated  by  the   statute,   aai   l«  not     ^lonioni  upon  a& 
authorisation  by  the  part?  sought  to  be  held  liable. 

In  Hudson  y.    fTln?  Bros. .   "'3  III.    Apt-.  »   113,   it  *%& 
e&id; 

•The  9aas«*t   :.ni   action  of  both  Is  net   repuira  d, 
goods  purchased  for  ?uay  individual  meafcar  of  a  f*r«iiy,    sad 
used  by  hi®  exclusively,    Sfeftll  oonstiti  ♦-.  ally  expend 

within  the  manias  of  t&i     msttan** 

In  Houok  v.   Salth  A  gone.  43  111.    ftp*}.,   S4,    it 
w&e  held  that  tha  liability    teas  not    iriae   fross  a  j.-roffilan, 
express  or  implied,  nor  does  it  rest  upon  oo«tr»-*ot  :•     I     "ion, 
but  upon  &  statutory  iuty  iapossd  by  in*  in*  of  tha  land  upon 
thoea  ooonpytng  tat  re  lotion  o**  huf*bo.nd  wad  *J     .       To  tha 
sase  afloat  la  Arnold  v.   Sell.,     81  111.   Afp.  ,   83$« 

In  gflM  y-   n--.riin;-:.   133  111.,  S3?,  where  it 
■WMjTit  to  hoi. i  the  fcasaaaa'  liable  for  a  ring;  purofc&sod  by 
the  ®ifs,   the   question  of  the  »ifa*s  authority  to  make   tha 
purchase  ana  a  proper  subject  of  inquiry  because  tha   thing 
purchased  nan  neither  a  aaeasaity  nor  a  is^itimnte  family 
ex;  enae. 

gat   trial  court  instructed  the   jury  M   favorably 
for  plaintiff  in  error  ata  was  permissible  under  the   law, 
and  the   instruction  roqeeatad  by  plaintiff  in  error  was 
properly  rnfttttt    . 

Within  Use  iaaaaa  actually  in  controversy  aa*  sfeiaa 
*ere  aubalttsa  to  tat  jury  in  the  trial  court,  no  error  inter- 
vened prejudicial   to  plaintiff  in  error,   and    I  it   j-^eat  is 

affirese:?. 

AFFtm*ED. 


March  Term,    1913,  ho. 
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I  re  £c    1«  ailtw  tas  after  1  :  .    I  , 
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•    9f  ■  r  ■  ■  r  ..•      etop  itj 
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of  it   ski  la   it    ia  b»in-.;  rep&irat*        ^ti^  v.  0  ^  ^--J, »   1X8  111. 

£*>• »  <H4|     g-ioj^j;^  .*»  '■-•»  <*«  «?».&■;» fly*.  .'J.^. >       -■■-•-■'   i;»   &££** 

I    ;      L-  th^s"   vy   C.   C.    0>..,&.,2^_J^_I!^_CL.  >      -  ■■    Ili.    A^F*i    SSt* 
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Ths    femtfe    .  •  feiOB  I  rea  fey 

■;-.  1ft 

-      I  ,  8      ■ 

.  \  lev    ■  it&ixt    I  '■-•'  ttl  ■■ 

F-r    fcj  -j   error   in    v  ;.• 


Ma^ch  Te 


raij   1913,  no. 
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De;  "     If.    *rr:r     ll!    Mti:t£c:    8»it    in     I     - 

ts  *rroi    Is  .r  in- 

ivr ie*    to  W  ;  It    t:or 

by    '  »B6«  of  pl&S&tiff   ir:  error.  tadU- 

h  ■  'rM?f     It:    ?     ' 

is   r»   m  61*3    a    iflSot    it    •>»  svtd*»a« 

4    rl:  j    ("sets. 

At  ft'olOO       U  r  ?j 

193     ,  Stiff     5r    »IT*f 

::t     On'  Of' 

>o-  :sr  or    too      •    •»     ■'  ;..     ■ 

.    -       ?  -\ von   ror   ■  ■"  I 

»st  :•■■-"**.  S3    ri     *  r     t.  n 

i  ,    -v'        ti Kg  of  •  -  ■ 

■  it     1...  ■■;.       is 

BfitiBg   Gtt    a    |  ;  .  •..  -:  t 

point     ..  BOO   »U  I    -  ' 

r>  *&a  cr-        n  •  -  i      :  -     -  etfe  t«  aortfe 

'     '..     I  j  -.  L:.t,    BHB    foot,  '  -  or 

north  o-    U   :    .-  ■  ^;.      f  •       ■         ■    ■ 
I  » 


t,     i  .     Lea   I    !  t«*etly  la  '-'  :  if*  "•■'     '  " :r*  '• 

a  r.       T  -    . ;-  i  pom  s$$*rr$i  , 

Ui    injuvtu;   b»T»    al&Uttlfj     U       y     ■ 
M   upon  hie    •**•        Tfea   BJB*j*ft« rTy    -"  no.? 

the  brakea  m»m4  plai&tif     is    ■   re**9  bsx  te 
ta   tfee    :;oi;th,    6$    fcbat   s   portion  ef   *hs    :j-    •;  ~.   r 

■   ir:  eaatast      it]        portlsti  &f  tfea  ©paa  fcai    »J  •:     At 

PI  ;  t '«  eti ,     bid  I  ..   ;  ■  '  .    nn>, 

nf  <  ■         in^vry    3to«j  l.-Inc  . 

fttttl  I  ; 

If ,  I      ;.:'      kid  I  -  it   in 

I    re*      ". :        ft?  ■    «■  bit    ''-roe   It    evi^er.t   frei      -       '    -t 

?       I         '      wr   the   fesd|*«   rrr  S    r      J      8    ••■        .- 

'  ,        .  ;"  •  ■      •       ■  .-'     t:  !  t    •    : 

In  $1    by    fcl  3    1  S  ft     '  '■     8«? 

.  ;  tqpen  ttee     ,  v .  vascmt*  cnlnji  - 

yiaSsti  ff  in  arrei    raa  j  :        ■ " 

B  asaatslve  rata  e*1  epaed  ncr  1j  ,    &£ 

1  nit.'ry   *  e    I  b*  CN  r  I  I    !  -  r  ] 

.■-."        tt   tsfeie*    pli  Lfttlff    is  8ST03?  -:n   r,r  t    . 

. 
Us    !i:    '  .  -  :    t&f 

.  -y  of  hia&alf     h  .  "  ■"'    ■  t,  ...  ■ 

I  I        .  ;t«:ily   |  1    -  I  .<    I  i  Lei  I 

aot  pre*  tiy  by     |  8 

';•=■,.-.-  ■  ■  ■      ■  ■      ": 

la  ■  : 

bXa  eaw  ea  hi 

*a«a   i.     fcfa€  re   t«  h-, 

I    .        11  ,         C.  j?.    I.    4-   P.    "';.„ . 

v..  Bafigiu    ni-  m*$  "'^«     ***  i*  w  ..- ■»« 

of  c-;r«   ra.virad  ftf  Daftly  yri.:-:r-t  aaa  nader    I  '■>- 


•»  ?  - 

The    ;  i    ;  "     1%   to 

jv:: 
fTTH  H      T  PACT, 

^Fu  ■:  ti . .;  Ifeat   Us*  i»5%upy  ■■-  i  sot 

■     ;#d  by  s»y  mgl  1  i» 


i 
46  -  19o;p. 


SICHEUS  riKA  SOIPAST,   a  eesaWties*    } 

Befsadsat   is/  Krror,)  EHBOB  TO 

v  •,.  /  )  HEHICIPAL   COTJHS 


/  ) 

ASTQBXO   BBARiAB©  sad   UOJIARD/A.  ) 

3HAB8SKXX,    SSpSJrtsaya   &fl    «i#  -IKTLKX     J 

AUTOMOBIU   COMPOST,      08  Apf^al    of  ) 

9H0   9®AHBASK>3  J 

\     £>i«iat$?f   in  frror.) 


OF  CHICAGO. 


N 


%. 
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ftH«  .JU^TICF  S888&1   I    IVftM       ••'    OPISIOH   ~:    TH     0O08f« 

Defe&daat  Is  *rror  seed  featoaie  Sfe&raare  sad  i*eeaaf4 
A.   SaadSttf&e*   as  89*»g>&rtasr*  -  cing.  tg&siassa   Is   t&4  asas   of 

Simplex  Automobile  Co«£8SY,    for  g$e£af    wij"**  R»d  s sse&aadie* 
sola  and  delivered  at  their  spealal   instance  and  i-sviueat. 
Only  Sb.-rb;ro  v&a  served  sits  process,    -he  de&ted   Is  sis  ;ui'i- 
$avit   of   rtefanse   *he   fact   of   the   partsershis   alleged   aad  de- 
nied feast  hs  pareaaead  or  authorized  any  one  to  purchase  aa? 
good*   eaatsvst  of  defends?*    la   *irror,        las  ea&rt   gas*  Jt      - 
seat      jaiast   S3 .    rb   re  £ei    1318.30,    th«  aayaaat    iaed    for,    i  jury 
hiving,  been  salved* 

The  only  -vacation  raised  by  elaiatiff   in  .-rror, 
Sb,  rharo,    Sgalast   las    Hniing  sad  Jadf&eat   ot    the   court   Is  a*? 
*o  eastliSZ  or  not  he  eas  proved  to  b^  a  sea&er  o'*   the  alleged 
ae~eart8srshi?   eaea  the    goads  ^s«  songhl   by  s  pr«  nee 

of   tat  evibenoe.       fas   evideasa   of  Saadeuras    esa  positive    last 
Utsv    -ere  psrtasrs  ;»<.    *h-.t   t in« •       Tfes  avidescs  of  Sbarfeare 
eas  equally  positive   last  fee  ni?ver  eas  ouch  parts®*  sa3  bad 
Set  bought  or   lat&OriSSd  any   one    -.o  buy    -h-     r©ed»  of  defsMsat 
in  error.       The  oreUiiu.tit-y  of   tae   sitaeases   n   i        <tuaatiea 
for  las  court  to  BSvttlsy  sad  tie  had  tas  advaatsjge  of  aeel&s 
the  aitaeesaa  sad  of  esesrvtng  tfeslr  eeaduat  sad  daaeaaer  @al£e 
tsetifvlag,  and  bis  find  lag  should  have  the  ess*  ao&si  teratiea 


m  a  *» 
WMi  t&*   ****  force  on  ■  review  by   Uiis*  essurt  as   'he   v?rr«.liot 
of  a  jury,       Tnleas  aui&if$9tlf  &gftlti«t   tfc«      ■: i .  i*t   of  the  evid- 
ence   IM  ju;*tR:ent    siaould   be   »££itfn6d,        Sfcdth   v.   C.   C,   I*y.   Co., 
169  111.    Are.,   fi?C;      Eonelgon   v.   K.    3*.   L.   Ry.   Co..      396  IU.t 
S3!5. 

T&«   iut:-s;?nt    in  sot  &&filf«$tly    *g $l»9f    111*     might 
cf   the  ^vi':ence,    tad    it    la    iff!  c .     . 


j^FFIRKfD. 


1  - 

- 


34  -   19051. 


SSAB&S9  «J58TE!t8J  )  I 

Defaadsat  In  terror,   )  I    S1T80P  TO 

*  I 

vs.  if  IBSiemi    SOSR? 

if 

PI    '    '  :     '    '      I    .~»r.    J 
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KR.  3USTISS  Cgfetfl      %tfSm5  THE  OPINION  ©F  fSB  SOTJHT. 


This  sell  aas  broagat  to  raoo^at  LI    -o.i  nsa 

&tt  iafaagaa?  in  error  on  ei-~ht  bills  f«*  l-\mAry,    sssoaatiag 
to  I34T.41,    t   a  billa   :'o?  &•  yaa*  lt09,  a**   fa*  ifi©,     id 
five    for  191  \        A   P**f   ~»;'  »*ia»i   &a9*   on  the    trial    U 
fi      east  fa*  '"143. f   . 

Trve   fa&ia  &ra  ifea4    lafaa  ■  ni  in  ©rror,   S&aflfl        v  '  ;rs, 
•fee   ?ondtsota  b  laan&xy  traataaaa  la  Sfe!        a#  a#§aa  is  190?  Saw 

flag  I   •  i  tfj   I  i    ehm  3r.  J   s1    •  .-,,    fel  o!  the 

Ojaaaaratal  r~tsl,   erea06  B»|  laiiff   in  arror,   J    b*8  S. 

-'-,?:.,    .'.:         llmiBd  to    n       kli'Wff  it,  i    -..*■  '        i   fan 

latervsla  or  ta*  %lmt  until  Jaly  IT,  19X2.       faaaa  Saliaasftaa 
«rere     tr:^     rriv  for  taa  gaaata  af  t&t  aatal*  •    - 

m  »f  the  aatal  fiaral  daily  coiieoteJ  fete    krtlela*  *^  &« 
1-vuiriad  from  tfe*    total     ix    -  Liva**3   §&a«  to   -    fsndant 

in  error's   ir$aasa«  ?uo  in  tarn*   -■    tfifl       oa    "•  dy, 

delivered  it  tc  $aa       i  — art  fes  3©ll*at  .    Ia» 

liver  it  to  the  gaa#ta»       At  the  tad  of  iaaii  aaak  tea   jrirera 
:.i  azaaam't  tbair  bill  foe  the  aaali  for  payaaat  to  fc&a  hotel 
sagar*    ifta*   fi*at   tt£ast£ag  :  laa    il«  N   * 

gar* 

In  19  08  one  Qaarga  B&raatt  ir        taa  Sae>» 

■  ■■    .   9      ■;      .  :  ;  I  .-  •  i   latiff   la  '-^r 

drunkenness.  I    ■-.>•-.  •;  ■.  H  an 

ioin         •  ;.    rj    eeift   for   tea    ml4l  ,  •    tion 


In   I M  -   r    treaaga  defaa4&at  In  srror 
lcteroadsd   for  Nr,   B:  roett  ^ith  pi   intlff  la  err©* 
t  insd  hia  reinstatement  aa£  tfefl  /  work  fey  to 

ind   tlgaiag  on  ftagaai  r.4,    1  ■'   ■    ,    I  i 

•Mr.  j  t^a  5,   8taff$*&j 
Berr  ?lr; 

I  -<L2X  no1    ■  ••  r    fc&a 

i  tisa&Tf    tallva*adi  la  Ifca  Co- 
Ota*   .         oatt  *t3  rga  of  saat*" 

It                                    !          I       ■    ■"  fttafi  st  aas      I  pottd 

-     ■  m     t&atfttt 

run  v.,  Sfcp.          '$*&  a&via  •  .iii- 

♦ion  to  rs^    iniag               •               •     -  ;•.  •       -    Mi  -TroV 

fl.teo  the  fiats  of  %al*   Mesas'  e&atf  in 
193S,    ff&ll*  ;.              f   is  «rr--r                n»%t   fix&4   it 

Juno  3'%  1910,       Thilo  aaaagttf  of  said  hotel  >a1 

fcfaia                   .    f-jaiint  in  arror,   8  -rristt  to   rsosive  30 

pas  saat*  on  tat  bills  charged  *  biaa 

netted  I                -          fcj                               RtB,  .            -ived  Ml 

hotel  mzftM.^w?  twenty- f Itt  ■  ■&!  roos 

fr«e  of   jfcsjrfi   from  plaintiff  in  error.  .                r4*« 
pert                  .-.  -ry   faa  done  by  iafaadsat  in  error  fret  of  charge, 

but  the  aat*3          i   ty           taaa  by  saaiaax  i  a*ry, 

tatel  cr  feaa  ry  feaslat     ,   .  b1  tea**  fell      ■   - 

.--.-    I  e  i      -tin---  taat  >  '    -        tex 

-  ■:.  .    :      ir.n.       The  bills  »f       te&daat  la  error  sere  HftG 

■  ■    ■     ?  l :  tta '   f»  -    I '  fca  ■  at 

r,   I    men  la  al  iaett      Th«  bills  of 

M  ata 

by  I  .       .    _,  ■•\s.  of  July  G,   191:, 

for  *45.    J,  f  Jv:y   13,    -    .    ,        P  |4    .  ??.        P.  mett   - 

I  1]       :•;■•■,.;'     -  !  .     .     .     , 

■      •  t  hi      It  n     em  i  r   '51.85,   for 


-   9  - 

tttty  ■.  lry;.:iy   Us*ricutsi   to   tfcs  rn&tt, 

n&1   *     uvs  am  i         •..  r  ,  ■  bribes  of 

Ui  error   -ho  Laf@raMkl   tfei   .:-:  .     : 

as  -:,.'.  uld 

fetM  '  .  -■■!    I    -:;■-"   .f  ,         LSt  .    - 

.au   fee  r  for   fc)   .    .      .     ry    --.....-       t  - 

..-■.ted  to  !    .  c  ■ ,  ..-..,.,       .  .  ;; 

.       i  &ff  on   ft    iruru  .         ,'r, 

slaty  i..va  ilos  f$s 
vf  July   1'-,   i";   ,   :.  ■  ...  rror  u.  I  •  I 

all   the*  bi'le   -■•-;       -i ':,      :.      Imy   **rs   ;>o  held  *:i;s.n   tir.,  t   oil! 

I  -  ,  •  |  -  '   imn!*       ?lt  i\  ...  rror 

o:T<st$i   ■  .    :        Jh         Sill        S  f   I   «a  r        ■  .  tri'ciit^J   to 

Hw  g«6  fti  unier  gfe*  fee*  ■  ■    :.       r,  II  I    In  •!•»  i 

iver  the  btmcUey    -iihfcsld,   cut  at    in  error  ff&ttldt 

not    .so  i Ivor  the«  tag***   *£3    U»   bills-  •»**    -    id,  >:/  of 

the   ,31s s-ta  left   1:  -     .  I       »ir 

The  sovrt  $»*•   ludpseat   f«f  fcfef  I!  r*4   ;; 

.     -..        |  1 70  re  J  lOM  Jvly  St)  L3tfe,     H 

I    ie fervent  in  error   •  >  r.:  .    ■:-••?  a  recovery  by 

releases,  as  tc   ..six   *  .  te   in 

lion  were  cle&rly  t  ' 

'•  ■::  ■>...;      ttf     ij     fcSil»&tft6    tc     '"•      ua«%«    fef 
■     ?9r  of  the  hotel.       T  »]        n  iti 

o?  rtles.se  b:*sei  on  ▼  •  -.  t  to 

reoover  Is  not  Ir.  t)M   :        I   -.■ffs^te.; 

the   necond  IttetyoMMBfl  imwtlA|   OS  -nether  or  net   it 

av-ar  ■SMttttdU        ?ns   fl*   *    ■■-•.•         •  *    I  see   in  this 

f©*  -  .11   ftf        14      I        ,  •;   •      "  ,    -    *    . 

Sail*   the  bill  of  June   M**   191**  **e  b&  Us  I   .  to 


-  *  m 
%h<3  nsw  i  .it,  H  w&a  for  i&aa&ry   -  diwwi  l» 

t  ^aea  to  tha   gaeata  I  -  %%        '  >re  h«   left   fcaa  botel 

?„    .  la  ?rror  ■*--..-.  not   liable   ror   the  i.vniry  bill 

of  July  3    ,    *'i~$   baoaaaei   &*  feaasllaa    -er*  not    i;iivure<i  to  the 
featal  or  to  tfci   .  -r  trla&tj      .        1        eel    liability 

&  until  ivtsre-i  ay  fit  In 

fcrror,       FlaiiUiJ  rra*  o.'ferei  to  pay   for  t&a  Jx:ly  biii«, 

^li  a  13  tola    for,    If  \&%   in  &rror  I  llirar 

buna la a  #ithhei-.i.        De  •  *  ri-.-ht    to  hcii 

.   -ixty  tooi-aee  far  Um  at  of  the  l&aadry  bill  of  July 

13th,  out  set  for  u»y  prior  bills.       Tb«   jaggaeat  of  tha    ->urt 
rigfcl         t 1    •         111  #£  July  I*  1^1',   far         .    >,   M  « 

tbink     ■      -.  :    .:    "  ':  I  :  ■  "-..•■      *n    by 

tin  .<■ ,  :'.'--:  I  '  a         p*  t%  of  s  i..  la- 

tiff   in  err^r   to    .    j    ..-:.'■>:..■    at   la  error    for   Eha   eaJ.4  Ittly  tills 
*:cn  £aliiwra$«        PL.  U:tiff    '..  f    -  •«••   &t  : 

.  i.  :.iliv/,  bui  taal  fea  nelo  deft  laat  bill  aati?    I 

bun.ile^  •  livered  or   ta  &)  ;. 

rr  >r  in  re:  for  atild 

l&ftl    fciU,     -i~     :or    UN    15  .Tuno    29,    1^1-'. 

|*    •;   ...;r    .    u  •  fct    t  -    9U%&**4    |]      '  !  -  rt 

iii  favor  »f    fafaadaat   la  trrer     -  '         tatiff  ia  arras 

for  the  ai»  or     13*16     ad     Hi  fcaa    taata  Im  '       art, 

A   jiM-ent  for  the  la  im  --rt   Is   aatarad   la 

Latlff  in  error  and   -  -  taat  iafaaiavl  fca  error, 

fa*  aaart  Fli  la  ae  el  tin  I*  facta  rp©rate)4 

in  tala  |a^psaat4     ■    -                at  ia  arras  !  feiaaV 

iiu:                  t  rala&ae4   t&0   plaintiff  in  arret    fi  lability 

*•    ■  ii  "oiiie  for  :,  ■■  r  •:    I   liaaraa*  ^rior  to  Jalj  .»  1^13* 

.  ill  for  Jul?  1" ,   i  ■:  tt  m       ■  '  »mt* 
ai» 

jtiDesrErr  mew  •  of  pasts. 


92  -  1908?. 

ELIZABETH  3YBAPC2YK,  Cons<irY*trix  o.#tha) 
Estate   of  FRA£K  PYSABCSYF,   Inrr«ne, 

Defendant  In  Err^r,       }     Er«*nR  TO 

) 

KUWICIPAL 

■\?:n-?"-;  "YnoorY?,  )  SHICAGO. 

^alntiff  iJi  Srror. 
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MR.  JU5TICB  DUHCAff-miYEHED  THE  OPINIO??  0?  TIT   ~>unY. 

Defendant  In  error,  s&rv&trtx  of  Fr  n>, 

fjybarosyk,   reoovered  a  jtalgpsent  in  the   sv?«  of  ll,  Inst 

Aairs*  RjlMmfki  plaintiff  In  error,   in  a  trial  tof«fi   the 
oourt  without  a  $8S7*       In  the   »t&tcw«at  of  $l»ia  it  is 
alie-'ed  that  on  June  ."33,  191-:",   ~r  nk  Ifybsresyk  yns  aijv^^i 
insane  in  the  Cotinty  Covrt  of  Cook  Covnty  t  on  June 

£3,  1910,  Elisabeth  Hyo  rosyk  hm     ppeiated    mi  ©oneer^ntriai 
of  his  eat^ts  hy  I    I  rt,   sad    I      I    the  slfiJUH  c.-vzd   ffcar   is 

for  |St00Q  loaned  by  Fran*  Ryfeearo*yk    sfeout  June  1,   i~10, 
«hile   Insane,   to   plaintiff   i?;  srror,   Mr.  irothor;      for  $300 
oolleoted  by  plaintiff  in  error  on  asusse  £*>*•  ft?©*  hie  brother 
Frank*©  dairy  fenelBMSj   -after  hs  h;U   token 
of  the  MM  ar;  Mfc    for  e  month  or  ;      for 

0300  for  i  oheok  froia  F.   Thaw.  £  Co.    \  »y  hie    I  "        rosyk 

for  a  horse,  and  ftfei**  pi   inti  ff   in  error        I        N   fro*  hi  a 
said  brother  sad  eaahed  the   masse  an  ted   to 

uae  the  r.rooee-da  thereof  -bout  Ma.y  7,  1910;  alao  ftef  .^19.33 
paid  by  Frank  Hyburosyk  <-br.vt  M  =y  1,  1^1"),  rt  the  itqvftst  of 
plaintiff  in  error  for  the   tasae  on  oertain  re-il  64  ttMl 

by  the   latter;      imi  also   for  51?  interest  on  »  ''  nnts  to 

It   of  tvdfMBS*,  A^ril   14,   101%        Plaintiff  in  ssrror   in 
fti»  affidavit  of  merit*  denied  ototAinin-c   *ny  mmf  from  hie 
e*id  brother  by  lo-n  or  ot&e*«it*,  *•*«  brother 

paid  any  t&xee   for  his  on  hie  proi.  «rty.        ALoittea  that  he 


. 


nl  «m 


took  charge  of  his  brother* e  dairy  bttslnesa,  tM 

obtained  e&id  check  for  |300t  but  deals  B  ;vy 

profits  out  of  the  dairy  business-,  an;i  averred   that  ho  cashed 
said  oheek  and  ;;  id  at  his  bro ther*e  itqptst   I  MMdUl 

t  ho  re  of  to  faXMittl  sho  brought  hi*  brother  »llk. 

to  are  fc&fegg  to  reverse  tale  Jadgseat  apon  ' 
srcunda,   (1)   tfcat  the   te-.'ttacay  9t  Frank  Hybareeyk  **a  re- 
ceived without  any  prefer  praaf  fceisg  K»dfl  *•  to  file  s\cnt*l 
earaoity  to  rav     e       sfl   the  nature  of  the  gsraoeediage,  the 
solemnity  of  Mi  oath,  aa£  his  responsibility  &4  '  tnese; 

(   )   t  ;  it  ia  the  ftxaalaatieft  of  said  «itae&*  by  the  Court  the 
court  is  bib  qaeetlcaa  to  the  Kitaeee  aesaaed   I  at  Iff 

ia  error  had  B&ta&atd  said  moneys  *hea  up-  to  that  tiaa  the 
record  contained  no  evi-ieaae   t^rsof;      (5)    tho.t  Htfi  oourt 
erred  ia  aot  grrsnting  ft  new  trial  to  adait  ne^ly  -Uncovered 
evidence,  a©  disclosed  by  affidavits  filed.       It  ia  not 
claimed  that  the  evidence  &*te  not  eappart   the   Jmdgmeat, 
The  precise  »£ftia  in  (feat   regard    tfl  that   if  the  evtdeao*  of 
Fivnk  Rybsresyk  »ae  excluded  the  f&tpMmt  #ould  not  be   supported 
by  the  evidence.       We  h>ve   read  all  Ifefl  evtdeaaa   in  the  record, 
for  the  reason  that   the  purported  a&stffa&t  f  ilea  by  j  lai&tiff 
is  error  |»  eo  faulty  fcfid   inswffieisat  &a  sot   to  give  any 
correct  conception  of  the  evidence   in  13  i    ..,-:■•  rd.       The  evi- 
ianee  of  Frank  Hybaro?.yk  is,   ia  substance,   that  he  had  & 
certificate  of  deposit  on  the  JCr.-v.-.c  bank  for  £ l,OOQ,   and 
th  .t  hs  sad  hi$  brother  Andrew  went   to  the  bank  the 

certificate  cashed  sad  put  the  iseney  in  his  safety  deposit 
box  at  that  bank;      that  he  had  §£>0S5  ia  that   safety  box  m& 
tfeat  later  he  and  his  brother  and rev  Bg&ts  *IBt   to  that  bank 
&nd  that  he  took  out  all  hla  aoney  and!   that  aftere&aia  hi*! 
brother  &nire«  git  ell  of  it,   *.0,CX>0  by  feorrairiag  it.       Tsro 
other  lrttUtlWHi  testified  that  on  a  day  or  t^o  before  Frank 


.    ■ 


Ryh^rcsyk  mm  taken  bf  his  brother  Andrew  to  Oahfcoab,  Wia. , 
to  be   treated   for  alcoholic  insanity,   tfeSf  s^w  Frank 
Andrew  riding  to -ether  in  Frank*  e  &8ffgy  and   4h&*  Frank    I 
vory  drunk  &ffcl  excited  and  exhibited  lft¥0i  roll*  of  sionay. 
About   those   ©suse   times  Andrew  deposited  in  hi a  owe  bank  to 
hla  otm  account  $400  and  $1,100,   respectively  on  June  3,   1910, 
?nd  June  10,  1010,   the  deposit  of  June  10th  beta?-  larger  ih&n 
any  deposit  that  he  had  mads  in  ovsr   five  year*,  %e  shown 
by  the  bank  books.        It  m*  &1m  proved  th«.t  Frank  received 
from  his  banker  in  Deeei&her,  1909,  a.  certificate  of  depev-it 
for  §1*300  and  mm  he  cashed  it  am  •!  nuary  31,  1^10,  and 
that  Andrew  started  wlta  Frank  to  Oahko^h  M  about  9  P.  K. 
of  June  10th  or  11th,   1910*       It  »*S     Iso  troved  MM  Andresr 
paid  out  a  Isrge   sua?  of  r;oney  in  February,   1~11,   for  the 
pureMM  of  i  f&fttj      MM  he  obtained  &.nd  cashed  a  one  ok  of 
|3Q0  payable  to  his  brother  Fr?mk;      that  Frank  paid   t^xea  for 
Andrew  on  his  land  shunting  to  tl9#83;      th&t  Andrew   took 
ohujr^©  of  'Frank's  dairy  business  Mti  ran  it  fresi  five   to 
seven  ^eeks,  collected  the  moneys  earned  by  the  business  with- 
out keeping  any  account  of  the  same,   Md   told  Frank* a  *ifw  a 
falsehood  concerning  it  by  saying  to  hsr  that  he  had  bc\      I 
the  buoinesa  of  Frank;      mfl   that  all   B&I6  transaction©  happened 
In  the  apring  and   just  before  Frank  *m  adjudged   laWM**       In 
fine  Fr&nk  Rybaxc*yk*3  MMiMHy  is  sell  corroborated  or 
supported  by  Umi  ftM&x  evidence  in  the  MM« 

Andrew  Rybaroscyk  admitted  gettlftc  the   |SQQ  check, 
but  testified   th:  t  he  cashed  it   Mi   paid  it  out  at  Frank1* 
request  to  three  fMWM*  for  asilk,   -11  of  Mda  mm  ©worn 
-nd  contradicted  hiss.       He  g&M  und   rtook  to  MO*  -fbers  he 
got  the  *1,1G0  deposited  in  hia  account  on  June  10,   1010,  by 
testifying  MM  he  collected  fSOO  cf  it  fro»  Barnard  Ksciejeweki 
of  C&lMgl  on  the  evening'  of  June  9,  1210,   m&  produced 
Iloeiejeweki  m  a  witness  «ni  hie  receipt  of  U    I  e  showing 


1    MM    MO.O    firotfi 
It  ill 
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th-sit  that  aum  gfcfl  then  so  raid   to  Andrew  is  ossh  soney  $.% 
Ma.ciej8wski,»  houss®   for  oesent  nlM  ^aXScs  «nd  a  houue  founda- 
tion feuilt  by  Andrew  for  Maslejewski   in  ChlG.u~o  in  Bsf 
June,  2510.       tfeftlt  eviJsnoe  sea  eversit*l«NI  with  ?*feund»nt 
and  convincing  rroof  yhesin^  th^-t  t»<>  piaoes  of  the  work  aers 
done   in  1903,   aai  the  rest  of  it  feftat  June,   1010,   the   proof 
feeing  evi-J-nse  ©f  witnei-ess,  building  o#nsrtt*  "by  the   oity 

■d  Andrew's  9«n  private   StoMp  in  the  Mats!  s&llca 
the  years  in  «&£«!>  tfeft  erork  ft&g  done,  <*3iit# 

being  required  fey  the  ordinance  of  the   ?ity.        Plaintiff  in 
error  *ai  contradicted   in  many  aafa  fey  sfe~\;t  all    I  ^tneoees 

who  testified,    Inoludina;  himself,   and  an   the  evidence   *83  porta 
the  jtur-rssnt,  «•   think  it   should  b©  affirrsed,   In  ease  Fr^nk 
Ryb'Kreayk**  e^Sdenee  im  properly  sdesi-ted,   and  sre  hold  that 
it  *aa« 

Frsnk  ftyfesro*yk,  at  #ho»n  fey  this  record,  «a*  n 
habitual  drunkard  sind  very  imch  ineap&eit-s-ted  by  his  drunken- 
ness fro«  transacting  business  prior  to  hia  being  0&3«d£fr4 
ina&ne  and  aent  to  Oahkc«h  about  J^ne  11  or  2":,   I33.0*        At 
the   tisse  he   testified  In  Htli  ease  he  waa  living  o.t  fcoxft  with 
hie  Kife  fend  family,  and  apjwjreatly  had  been  :ed  fross 

the  hoapi t*l   for  insane   to  ■allien  >:s  s&*  sent.       He   is  a  for- 
eigner by  birth  sad     i   ••  ik*  very  broken  Sn    I      .  .  .  -  ve 
examined  his  eviJonoe  in  tiff  record  thoroughly  sal  ®e  think 
he  testified  Intelligently  sad  th&t  he  had  &  fairly  good 
capacity  of  observation  rnd  of  eo-^rsuni^ation,   ia4  un;i<> r^tood 
the  character  *&£  MlMM  of  the  oath  he  took.       The 
of  Satalliftast  tfcet  -ritnesees  should  be  gauged  by,  «e  sell 
as  all  other  questions  of  competency  of  taat  nature,   are 
:■-.  t.t&rs  left  to  Wm   trial  court* e  discretion,  «&«*•   not 
othereiee  specifically  provided  by    ?'.-itt:te«       "vi  donee   13  st 
the  isind  of  a  ??itne;i3  is  not  Ml  far  enfeebled                (hiavwll 
an  intelligent  appreciation  of  Ma  responsibility  ae  a  *itaeas 
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ad  a  fair  reoo.usotion  sad  understanding  of  the  na^tesee 
•seat  ftfelefe  ho   testifies,  will  Biiet&la  the  adttiseion  of  hi® 
testimony,   -slthou^h  the  roeorl  nay  show  that  ft  fteneeMrafco* 
b&d  been  pravi^siy  appointed  on  ?.he  ground  tan*  bj 
feeble  siind,  not  capable  of  transacting  business,   riMKN   it 
is  not  fehown  that  his  neat  1  Inp&ixaeat  pouranaoat* 

Tuokar  ?.   Sba*.   IBS  III.,  33S,       See  also  £i»Jsore  or  Evidence, 
Sees.    693   to   198   lnoluaiv«# 

The  snarl  nnawlart  $&•  *r$tn#s*j  1»  question  to  mm 
extent  on  hi?  ability  to  tmtar^tand   ana  to  fee  late   tfeft 

M  ;-...re   ani   reepoaednll ity  of  &n  oath,    sad   if  plaintiff  in 
error  «aa  not  satisfied     .         fee  ax&Kinst.ioa  he  should  have 
Insisted  on  *  taore  thorough  examination,       The   fact   that  the 
vitneae  aa§  sent  bo«©   ftos  lh«   institution  to  ft&loa  bo  nan 
entrusted  for  trc*tws&r.t  ia  :*lao   to  fee  taken  as  evidence   that 
be  bed  improved  mentally. 

The  record  in  this  case   shows   that  I  bill  of  exeep- 
tiona  x%&  ni-med  by  the  trial  $n£gn  end  filed  no  at  pert  of 
the  rsoordU        It  done*  SOt  appear  that  there  «ae  .^sy  objection 
whatever  nw§l  by  plaintiff  in  error  to  the   testlnea*  of  Ptaafe 
Rybaroxyk,   end   that  not  a  s*ln£le  question  ■  liad  hia  by 

plaintiff  la  error.       Wo  notion  for  a  new  trial   or  exceptions 
to  the  overruling  of  lilt   m%m  appoars  in  the  bill  of  ejceep-tions, 
n:>r  taf  exeaptloa  to  the   Jttdgeaat*       The  affidavits  In  export 
■  f  ft  new   trial  are  not  Mult   a  j .■:•■•  rt  of  the  bill  of  S«aj?iioaa# 
but   they,  with   the  notion  for  a  ne*  trial,   :>»   dimply  attaebed 
to  the  liroiWHOtt  law  record,   tad  are  not  tn  any  oaf  esrtified 
by  the  $vjw$  &s  a  pert  of  the  record  or  bill  of  assertions. 
Plaintiff  in  error  iu,   therefore,   in  no  position  to  question 
this  juagneat  for  ineuffleieafty  of  evldenea#  or  upon  any 
other  grounds  urged  by  him  In  tfeie  eonrt.       Bjlafce  v.   HJ&BMJHU 
Hotel  Co..    333  III.,   471;      ?eyton  v.    Villus   of  fegffll  BlilU 
172  111.,   i»Sj     j,   C.   St.   Ey.   Co.    fj    Psotle.     188  111.,   '^S. 


m    B    •» 

Section  81  of  our  Practise  Act  prescribes  t*o  dis- 
tinct co-ariln&te  eethoda  of  having  the  ruling*3  of  *  trial 
court  preserved  eai  reviewed,  one  by  atenogrc-fhic  r«j:ort  of 
the   trial  cents inins  the  evidence  eaal  the  rulings  ef   the 
court  upon  crudatlone  submitted   fee     n.i  ru:.*d  eat  by  the    trial 

a,   and  the  other  by  ■  bill  of  exception*,  a*  provided 
previoue  to  the  aaeodneat  to  saUi  action  in  1911*        If  the 
method  by  bill  or  exceptions  I*  easployed   the   fere**  rules  of 
law  in  n?  ard  therete    goveraj  except  shore  epeeifiselly 
rtaimptf  by  the  1911   BUUHdaeitt.     ifeak  v.   Ct  Pva^   Co. ,   183  111. 

in . , 

fo  rulings  of  the  court  are   ; -re  served  or  tte&m  by 
this  record  by  either  isethod  efeeffa  mentioned  and  even  t/ 
it  be  not  necessary  nee  to  except  to  fcfee  jtxP'^er.t  shea  a 
stenographic   report   la    filed   in  order  tc  revise  the  evidence, 
the  court  never  •was  asked  to  paea  on  the  eoa^ete&ey  of  tae 
evidence  complained  of,  and  hence   there   is  no  ocee-sioa  for 
complaint  in  t&ls  court  M  tc   the  waters  of  *?hioh  o©»pl&i»t 
ie  «&de  by  plaintiff  in  error. 

the  record  r.hoea  Freak  Rya&roayk  »&s  e#orn,     i. 
hence  the  eonplaiat  on  thnt  score  ii  eitnoa*  mat* 

&g   the   record  cannot  be  centred.!  ete-i. 

The  ae^ly  Jiaeovtsrei  evils  nee,  l    , 

closed  by  the  affidavits,  «ee  eiat&ly  forgotten  evidence,  and 


*ae&,  in  aubstinee,  e  ea$*iag  taut  pl&iatiff  in  error  re-embered 
after  the   trial,   aided  fcy  the  dili::*once  ef  ala  »ttes*a*r»   that 

he  get  the  *1,100  dep»eited  by  hia  June  10,  1P1  :, 
Parties,  aa£  not  of  Maeiejewgki,         ha   swore  on  the   tri  .-".. 
lo  proper  diligence  erne  shown  ia  securing  the  forgotten 
evid:ace,  and  it  *ae  sserely  eaaaX&tlva.       So  ra&eoa  erne 
ahown  *hy  the  court  eHeeld   favorably  consider  his.  efforts 
at  obtaining  further  ett&eaea)  on  gfe&t   iine. 

The  judgment  of  the   iMWurt   la   ■  ;'fins©i. 


Ma 
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J.   B.   KADSOT  &  COMPANY,  /  ) 

Plaintiff   i/i  Error,)     ERROR  TO 


/ 


COU&TY  COURT, 


HEKPY  HOCAHg,  \  /         j        COOK  OOUSTT. 

\    D«fe»d#at  in  Error.)  _^ 

189  I.A.  5  89 

mr.  justice  b^sca*' dpltversd  to  qpistos  of  tss  sobs*. 

J,   B.  E&dsen  &  Coi?.e->-ny,  plaintiff  in  error, 
defendant  In  error  for  an  alleged  balance  due  of  iS2&»30 
on  certain  aamtrasta  for  store  fixtures  and  extras.       The 
declaration  *&s  the  <MW— W  counts  in  aaauapsit  to  *hish 
the  general  ic«ti©  was  pleaded  with  a  stipulation  by   I 

tie**  "-Lit    .dl  tadlagi  I  ed  s.s  hav- 

ing been  filed,   aad  the  proper  i^mea  forbad  thereon  to 
enable  both  of  llM  to  properly  present  their  r»a#a«itW 
tlatm  in  |%MI  Qaaaa«        A  Jury  s^s  ami****  and   the  oourt  *t 
tfcv?  conclusion  of  the   trial  ants  re  mt      -   ia«t   the 

plaintiff  in  error. 

The  evidence  iioolooed  th*.t  plaintiff  in  error 
area  /;>  f&eturer  of  i-tore   fixtures,   ansa  a*  chslvco,   irawera, 

counter©,   esata  MUM    ,  irtion  $aaaa,    I  .'is  booths, 

tracks  dere,  wall  cases,  deelre,  etc.;  bat 

it  in  error  aaa  the  o^ner  of*  -:ted 

bnii-lr,     in  S  >■   Furk,  Gfettaaga*   occupied   la  r;rt  by  t<«©  *•»» 
&nts,  Otto  Kaaeh,   a  ciru^iot,   snd  Hsnry  STlebo,   a  dry   gaa&a 

v.ant,   sits  each  of  «hoas  defendant   in  error 
to  purchase  and   icstdl   in  e*id  builiin^  their  -tore   fixtures 
in  consideration  th^t  they  aaa&i  &fter*--:-rde  repay  to  his 
the  purchase  price  of  nuch  fixtures.       A^coriin*-ly,   j 
in  error  entered   intc  atlff   in  error   for 

the    ,ru:  .tore  fixtures  ©s  fcagaal  l$a  i$3   ,       •*•!«  ■  ■- .  intiff 
in  error  agreed  to  fcake  aai \  fiatarsaa  fa*  la*  sua  of  $1,700, 
0400  thereof  to  be  pail  cash,   $X,0£  '  ts, 


' 
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&a&  $300  thirty  d&ya  later.       There  -war©   agaaif la&ti&aa 
aaatag  the   fi.st\.-ree  &&£   their  Kataxiai,  salfpiai    I 

they  were  to  at  aaaa  ead   finiBaad,   shlefc  *ere  sttaohad  to 
the  contract  tn  the  aoaal  aagrj     sad  both,  the  a 

siflaatloae  P8f9  to  Sjc  euy    tax*       i  ratad  by  XftOfife  en~ 
ing  the®,   «0.  X.,  Otto  K&asa*,       Defendant  in  error 
.    $403  on  the  S&aafc   fixturae,   AT*fn»at  v:,   1910,     tad    *  1,000 
9  »*    g  ,    UttO|      l.      .  :.    toil     '    In  error  c;  balance 

due   thereon  of  |339#33,   la©ti  .  m  txtfa  aft 

for  &  l^r^e  r^itias  that  *%a  broken  in  one  of   the   G&&a 
&ai  raplsaad  by  it. 

He  also  entered  into  a  written  contract   for  the 
Klebo  fixtures,   8»$$aafeax  9,  1010,  .lob  he  HI  to 

1619.00,  tSOO  thereof  ea&h  and  the  resaindax  aaaa  the  Job 
w*s  completed.        Specifications  for  Ht&i  job  *»**   alas  attached 
to  the  contract,   and  on  Ser-tawbax  1??,  1^20,   |3J9  aaa  pftid  ©a 
the  contract  by  defendant  ia  £rr?r,   aaa*  on  October  28,  2910, 
the  fftumfaifttT  thereof  *&e  paid  ss  eon  tended  by  plaintiff  in 
error,   and,   therefore,  no  pari  of  this  aastxaat  aaa  »MM  on 
la  the   firet  instance  by  alatattff  in  error.       D.  ..%  la 

error  oontenied  on  kit  rcrt  that   the  $§£8  $a£6  by  biis  October 
18 tb  aaa  p-iid  ©a  the  ggaaaxal  saaaant  aaiaaaa  tass,  sad  act 
on  the  Kiebo  contract,  and  thif;  aaataatl&a  fiaallf  b«»aaa  a. 
:t  of  the    suit  asdas  9  rrotc:-.*   af  plaint! ff   in  tXXQX   that 
it  ama  »  distiJBjt  aaitax  ■    til  j  ao  adaaaaaiaa  *ltfc  the   ~.,ttere 
aaat  for  by  it,  tad   i  eafttxaa  "or  by  defeadaat 

in  arror. 

The   third  ite«  in  auit   is  for  154.00  &a  &a  a***a 
for  eowring  m  &&&*&  iroa  baaa)  in  the   ixi        I  hs*«       @a  this 
item  tag  attsaaaaa  fax  alalattff  in  axxax  la  tifiad  that 

defendant   in  axtat   aa§   &9  pajT  for  t&£%  job  axtxa>,   ehile   tao 
•^itnaaees  for  defv      Bt    in  error,    laela&ifl  ".f,   testified 


-   3  - 
that  ao  extra  eha&gi  m  to  be  m&m  for  th   I    --rk,     no   th.t 
it  w&g  to  bo  done  gratis  ir.  sc-nr-iieration  I      •-        "       »t  is 
error  had  employed  plaintiff  in  error  to  Ad   -n^ite  ;unt 

of  aorfc.      Deftndt-nt  in  error  insisted  sal  testified 
that   *ork   «s   included  *i   i        rt    &fi   fehC   original   E&SOB  oontmct. 

The  fourth  lie*  in  the  wait  USUI  for  |l@8  for  si* 
shina  closets  or  tldi  boards,  three  fet  *!3  s^.ch,  &&£  three 
*t  §31  e^eh.       It   -  Kitted  by  i  t   in  error  fc&et  tbs 

.fork  for  these  chine  closets  n  extra  or  different  sen- 

tract  fro*  the  other  jobe.       The  only  defenee  •-    *••    t 

tgft  km  t'    t    Pen  firet  Jo  1  leered  they  *ere  very  nasatie- 
factory  to  defendant  in  Srrwrj  I     leiBtiff  ir,  error 

took  thea  back  agnf*  to  do   the  stark  ffW*  ;?nd   '      I      f%»K*wria 
only  five  of  the®  *ero  delivere-J  to  i«fe»dant  in  error,  one 
of  the  %M  oloeete  beinfj  retained,        Plaintiff   In  t»Mr*t 
foreasa  positively  testified  (net  he  j~Mvered  all   els  of 
thes  shile  defendant  in  error  testified  he  only  received  the 
five.       As  to  $103  of  that  claits  the  record  sbewe  no  defense, 
and  g.8  to  the  rmwiitiilng  sideboard,   it  w         .  .   is  a  $tteetien 
of  fact  to  he   tftttlei  by  Ifca   trial  oo-urt,   mi  to  vfeethe*  or 
not  it  mm  delivered,       Ths  cl»j»  Is  «lso  true  &«  to  *h:*  oi&i» 
for  $3&*3S  for  the  broken  §£**&«   «us  ts©  c-dtneasee   oeea*  posi- 
tively for  plaintiff  in  error   that  it  «ree  broken  after  it 
*&s  ptst  in  and  by  employes  of  £&aoh  end  that  ^feadaitt  in 
error  &gree£  to  pay  extra,  for  the   §&rae,  srhile  t^o  for  defendant 
in  error  testifier  that   it  «u  broken  by  the  nan  She  put  it 
in  end  that  plaintiff  In  error  egfeei  to  replete  it 

Egft*        It  sss  also  '      n  of  fact  sj  >  of 

October  IP-th  wan  p*id  on  general  aoooimt  or  on  the  Klebo  Job, 
and  we  BBBltf  not  feel  warranted  in  setting  aeide  a  fll 
any  of  these  qtostiena  of  fact  e«  eaniinetlj  fcgalnet  the 
Mnifjkt  of  the  evidence, 

it  further  appeared  frea   the  evidence  •     ■      .i  of 


the   foregoing  itame  of  charge  for  894.4  een*raots,   *»£   the 
a  p&yssents*  thereon  *erc  in  ilw   form  of  -nasi 

-:at  defendant  in  error,    mA    WW    Kmf&tatd  on  8   »3 
page  cf  the  bo©V.e  of  plaintiff  in  error,   m   e     r$M 
credits  in  the  account   without  &9f  designation  u. ere  in  M  to 
nfhat  they  were   for  or  to  *&at   they  pdrtalat$4   except   th;  t  the 
Qfe&SgM  wart  credit©  bore  the  dates  ,  .uses 

charged   for  5?ere   r»foXV*4  to  ftS  *msd*.,  ;  &e.  llH 

tiff  in  error,   therefore,  mm  rrove;;   -  ts  bean  suing  on 

an  account  8m  credit  ItMM  re  not. 

further  than  their  :Ktes  and  sseunta,  and  only  «?i- 

denoe  diaoloeed  the   application  that   saetsl  £•  &<s   to 

each  payment.       Plaintiff  in  error  «&»,    therefore,   properly 
held  by  the  court   to  be    ruins  0:ri  "r-  ■'■•sc^unt,   -n ;   it  oould  not 
legally  erlit  its  cause  of  action  to   I  rejttil  H  tta* 

d&nt  in  error.       ficker^on  v.  Pock^ell,.     30  111,,  4-30. 

Sftftada&t   in  error  by  nls  proof  in  xhz   record  ee®*« 
to  b*9§  relied  on  pleas  ef  recoupment  M   to  th,-. 
Fiebo  contracts.        The   n-.urt  -Torerly  hold  the  law  to  be   that 
teffr&taftt  in  error  c  uld  not  set  eff  a  tc 

defendant  in  error  in  one  of  those  c«n*  ;  ehat 

"l;ht  be  due  plaintiff  in  error  en   •  r&ot,   or  OB 

any  other  ItMB  sued  for  in  the  milt.       The  law  fcf   r*ee«$**st 
la  Uukt  unll^tiiditsd  pewtag  out  of  a       ntraet,    ma 

only  be  recouped  or  est  off  in  the  p&xti&d    I  ^  in 

shich  the  gaaagjM  are  claimed,   snd  93$  not  b£  a  Mrtttl  of 
eet-off  or  reccupn;ent  to  iny  HMHarti  emtg  on  another  distinct 
contract  or  el&iis,  and  no  judr^ent  can  be  ?iv*n  for  any  exeeea 
the  olai©  for  reeoupsient  s-i^ht   shoe  wm*  the   ;us#unt  duo  en  tjjte 
particular  contract  to  vales  recoupment  In  r leaded.        So  if 
the  Kiebe  contract  eas  tm.it  in  full  by  defei        I    in  error, 
a©  claimed  by  plaintiff  in  error  no  recoupment  or   y-et-off 
-hi:  Id  be   sliced  in   this  osee    fat    any    3ur.posed    I  to 

defendant  in  error  by  reason  of  any  failure  of  plaintiff  in 


- 
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srror  to  perform  the  Klebo  contrast.       If  on  the  other  h?*n4 
the  ccurt  should  find  that  only  |fl£  *s-e  paid  en  the     Eleb© 
oontr&ct,  the  court  should  then       -         x  losing  recoupment 
ia  e<ich  MtM|  1*  fsaad   r-roper,   flad   the  sa  ^   .;    ,    II  : 

due  respectively  on  Us  Saaefe  on  1  Klebe  ista  aa$**i  I 

and  tlaa  &&£   MiWiatll  Staa  on  avasy  other  Item  of  1  unt, 

if  say,   as  irately,   and  if  the  euaMi  of  all   those  items  shoeld 
not  exceed   t:s    a?  v0  r  a  on  general  account  by  aafaa&aat  in 
error,    then  }«&$MMt%  should  be  for  the  defendant   in  srror. 
In  the  JTaeeh  contract  both  sartia*  aoaaadad   *.     I 
tha     oontraot  was  to  be  paid   for  if  Kaeoh  mwlw-i   the   fi»» 
turea  and  directed  defendant  in  srror  to  pay  for  tibia   in  aa 
order  et&ting  that  they  *ere  completed  according  to  contract. 
On  DeQ'seber  S,   WlOt  K&eeh  afgaad  such  as  ona  I    '      -nt, 

but  he   testified  positively  that  the   s&id  order  vma  not 
dited,   sad   th?t  plaintiff  in  error  agtsad    -hen  he   aat   it 
that  taa  fistvree   ?are  not  completed,    tad    -      I    Id       ;uld  not 
present  the  order  until  he   iid  complete   ihess,   aad  that  after 
he  tad  completed  tad  fixtures  he  ffet&d  date   the  order  of  that 
date,   una  present   it  to  d*f*Bdast  in  arror   for  the  aalMW 
of  his  s«ney»   and  t:  at  he  wanted   t  sa  to  prevent 

say  other  trip  to  aaaara   it.       Plaintiff  in  error*e  forest 
who  got  this  order  danied  taal  atataa&ai  a  'if led  that 

the  fixtures  -sere  completed  ~hen  he  gat  the  order,  and  that 
K&sch  aald  he  «ae  well   pleases  with  aaa**   tod   eigaad  aa&d 
order  and  itettlt  without  say  oortditione  or  requests  aaaS* 

ever  for  further  work  tm  the  fixtures.       tTpon  the   truth  of 
that   statessent  that  §&&  b    I !  nee  properly  depends.        If  the 
•mart  should  believe  that  to  fclatoay   ;'  Raaaa^  ju.i^sont  ae 
to  that  iteas  shouij  be   for  £afaada$t   in  error,  but.  otherwise 
it   should  be   for  plaintiff  in  error,  because  no   ftarti  rk 

*».»  ever  dose  on  the   fixtures  to  complete   the   .  It  ie  true 

tfcu-t  the  duplle&le  c  *  held  by  the  parties  in  the  £aa*S 
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contract  Aifftf  a*    fce   the   finish  th'-t  tta    fixtures  were  to 
hi.ve,  riointiff  in  error**  copy  aptoifyiag   fel    t  t&s   finish 
wa.a  to  fee  lik®   the   .fixtures  eg  SJsbsl  at   the  Hen  Brae  Store, 
corner  4$a§  snd   Sedleoa  itreete,  »&iXe   th«   o-hsr  specified 
Ufa  t   the  fintoh   should  bs   Ilk©   that  of  atatjl  natit   fat 

Kaseh  by  the  Li^ifl  C.  rhonio  B&asjs  ny.       If  it&eefe  approved  the 
fixture*  aa  seag&aitta'        s    rsitsg  to  rv.n tract  i  I 
:-r  tra    U  mm  $aa  be  no  fvrther  Imt   fror  ■"    in 

error,     e*ce;-t  Ife*    "  •■■'"* 

there  is  no  tvtdg&ai  ef   -ny  latest  defael    . 

Ac  to  the  Klebo   fixtvree,  JQebo  testified  I    they 

[    not  R&dl   *e$Old£ag;  to  eewtl     rt        -•    tr>t    ste*a   tit*?    va« 
delivered  ho   so  Informed  D -nk* 8#£er*isas  of   Jefoadant  in  arror; 
3    there    i»  other  9  vi. Is  nee    in   !%•    WMS«Wi    I  to      ;;r-     thot 

pi:. in* iff  in  error  did  not  use   --o~.i  *orkm&n»biy-  la  ■   kin*~  them, 
Defor.d-mt  in  error  refused  to  pay   for  tfeta  beea&e*  no*    "!,ooayted 
by  SCiebe  and  not  aa&t  e&eerdi&g  te  the  aontr^ot,        Klebo  now 
IMM  lfe*«  and   l«  still  aaiag  thus.        411    tlSS       ■■..'•*  i 

rant  on  inspection  :;.ni   £efeR&&Jtt   la  err©*         '  * 

ii.Ured   to  r^y   for  thets  leas  any  "3  for  f&iln**   u 

taca  according  to  the  it,       Kiiebo  tod  ft  ri  'ht   to  return 

the    fixtures  if  not  I  Hrefdiag  to      -..   •  -  <■-,  -.-a 

chosen  to  yo  ho,  "out  a*  eaaa&t  seta!*  la**  elt&ant  ^eyl&g  for 
theai,  !#*•  the  rror-*r    l*waga*a    If     ny.       The  «*&««*«  of  £*** 
agee  in  smch  case  in   *;;.■  Jiffgronae  in  the  cash  v  "  the 

..•rtic3.ee  **  '3oli-srsre:i,  and  their  Bfitafl  value  **hon  &Mg&#ttf 
according  to  contract.  Thoee  rulee  should  govern  only  in 
ease  the  court  or  Jury  should  find  Sfest  &rf&m4e&t  in  error 
had  only  paid  #3X8!  on  the  Klebo  fixtures. 

The  Kieb©  nad  faaos  e»»*fs»%i  wsws  wsMratatf  r?on- 
tracts  for  t:  v>        n   •  ,-*ti;re   and   ^ale  of  •aid   ft-?tr-rea,  -?n 

sontr&sta  by  i  ■aJWifagtiiHWBg  e awrf     !th  them  implied  otli    — 
tione  th.oi  %h»   ^rtiolc  v-j   •  ef  -otsncl   I   Serial,  of 


. 


•  f  «. 

goo-i  ^orkRanehip,    oni   U  s.t    they  Bfe&ll  be   Bfeattf&stotSSg  aooord- 
Ug  to    I  fci&**«        U.    S.    AUgilmat  Co.    v.    Arm&o, 

Motor  Co.  »     103  111.    Aj-p.,   194,      ;.      IftMl  Itei. 

The  written  o-  I  ecifioationa,  fee*«¥®r, 

MRS*  .govern  sad  no  or-;!  rvl$S8*4   i  ibis   to  i&8 

tsree  of  the  -contract  lad  specification*.        It  or  in 

the  court  to  perKlt.   the  defendant  In  error  ov«r  plaintiff  la 
3  rox'a  objections  to  testify  tbat   II .-.-     ork  for  sevorinj 
iron  be  as  * ■-..  I  rt  Of   "  !    fttieaRt*        r'  ■  tten 

oontraet  did  not  so  j-rorHe,   eftd   -era  see  no  ft®'  tax- 

ation to  *m?;port   tta   ei-ias  If  mads   t      '      ~      .  "iff  in  error 
fegf*e6  to  cover  fcba    iron  be&e  gratis  after  the  fexaot 

was   Itlttlftt^ 

?~e   o~-vrt  stleo  3~re.i  Ui  eeeeiTiag  9*al   testis 
to   the  ftfflrast   t      I  p3    :ntiff  in  err   I  I  iQBli 

sake  the  6  feet  floor  oa&e  in  the  Klebo  oontr&ot  •$*«%  like 
the  Bodak  ease,     ft£  I*  If  »1  fee**,  r it ten 

contract  Sid  not  so  provide.  It  speelftee  tfeet  the  finish 
of  the  Oebo  fixtures  ehcvi-i  fee  golden  to  netee  tlM  fixture* 
in  fCIebo's:  store,  --nd  all  exposed  parts  to  be  of  plats  oat. 
The  Eaeanini?  of  thooe  terms  is  plats  sad  they  senaet  be  inter- 
preted as  a  contrast  to  build  tfes  ftsteres  oacsetly  Ilia  Bttd 
I  aa  the  Bedtelk  firti  tee  eeistteae&t  ffei  rittes  soft* 
tract  only  b  nasi      .    tat  iff  in  error  to  %8*   eoiaad  1  of 

the  character  ifeereia  BOfttlOBed,   oni   to  -oake   &ed    finish   thffitt 

r.Ur  to  the   spooifle&tlejM  n-n&eo,  &ei8fg  good  uship 

in  their  ee&et  rust  ion. 

f&C  court  else   permitted  imr.rorar  rridoms  aa   to 
t&e  naaseort  or  teesgea  s*  to  tin  Sieve  fixtures^         .-.<\.  .-.<>- 
indicated,    t&0  eeldesee   received  being  ee  to  I 

-uld  ooat   to  e&ke    tee    fixtures  u-cv-.ri-in^  to   contract*        "30 
io  not  think,  horror,   th at    lefemda&t  in  srr-r  eee  aetoj 
to  MMf&siS  of  Hm  fixtures  not  bsi:  I   ftOeording  to  M»> 

tract,  beessat  of  Taech  ?:ni  Klebe   eiffeimg  o-irde  aoXno ^ U  i jt»f[ 


.to  ;    3  4, 


reeeiRt  of  the  Vfurl$ua  articles  a  ■-..--:,    Hi  r** 

nor  by   I  '  TiirvT  of  the  tix-e  esrde  of  the   Kdrfemui     I  -ting 

ttk*t  their  M>T*  its©  sc-itlsf&otory.        ffe&M  rccsl.t;      sure 

I    M   <2S  »'hen  the   fixtures    -ers   only  r  rtiy  finished   sag   in 
*a»y  lnr-t&neee  the   raesipts  wr&   for  t>-  I    L, 

no  time  for  the  eoe-rlete.S    finished   fixtvres   In  plwst. 

Us  ©an  not    sefiniteiy  yaisrmine  tr .  re-.-.-rd 

hot?  the  oonrt  arrived  at  its  }wtjgMmt«  > 

bo~evcr,  th*t  it  ~  \-  raaetma  e^i  .-•-:.•  noe  above 

referred  to  in  Voiding  the  as.**,   &e  pl&ittttff  in  error 
^i.octe4  to  it  when  offered,   *nd  B99ft£  to  exelnde   i~ 
oloee  of  the  ease,   W&d   the  crvrt  positively  cv;rrelis  I   the 
objsotion©  and  tested   &■  action*       The  j«dg«eat  is, 
fore,   reversed  and    tiM    :r' ae    rounded. 

nrvrnsED  and  mtmmn. 


- 


JUarcfc  Jerm,    1913,  Mo. 


iBtiff  m  E**fr,   )  &  TO 


VS.  ) 

r*    I,   ntl-L,  ***.,  at      ..  .  )  ^r    ' 
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- 

..ford  P.    9    I     «*»,    pl»itttl  irror, 

B.  ci .--«.«,    :  •    la       i    .,  r,  /-.  nil  s  Co.   f«f  |900 

M   lijvia^ta;  -as.        Fy  '.  eil  I 

r?    l\    .3*    Sill    &  Co.,     L#CTi»g    t$W       ':i-  I     niMNI 

for  Hoc).       *   .1trr> 

vrittm  .-M:  vuntien  o  I  "s  rrc-vrt  gvrc    :  I  *  S& 

-r  of  diafsnJ east  in  error, 

Ths  s\Ut  ?rew  out  of  a  $$mtx%et  -        |  ~n 

n>    ggl&Mtglj    K  ?  10,    t$l$f    fr.r  |9  H 

9Crt&ia  lot  of         I      81  .ts,    in  sfciefi  .  k!1# 

•  •,  let  at  ta*  priet  of  ' '  ,       ,  .■  iah 

ii  is  ^  gtf  -on 

tfce   |  ii   i-hsn    •  .  thereof 

pal*   at   tba  riff  7.    *.,   Fill    S  Cc.,   Oh  i  >      c>    rltklft 

I     r    (     :■    title    '•  •:.    -■  , 

▼K?  .  .     •••  "^i^isnt  fcj  , 

feltl3    to   |B*  •  PWJf» 

I  oosg&att  ,  t  cr  tin;  or  •  -  >.-« 

fnv&tfllMi       :      Is  ■   immmMI   II   •»  r*of 

bsmftftrt  &ewa  t=o   !&%#«       tt;    •  *\-.n, 

t*%*l%f  Uttn&ttn   rlthVSi  t*  &f%«»  :- 

•  -  :jc*;    t    ■ 

oparativa.        If  01  MM   fatlAd   to  t>«rf«tfa  .  tly 


^a  feta   pafft      I    titt    titeo    Bed!   in   Iha   .-,.  ,nnor   arp*«ffi«4,    ta* 
e  Ratat  inaarfo   &t  tfcsa  option  *f  g&id&SYfty   aaa  to  ba    f&rf&itaal 
9M   11  ixii^tsd  thzr.?es  l&ali  lifS  .*w.3  p&ya&la  by  @alaa&sa)« 

and    I    i         .traot  aaa   to  iNNMMB   8&U    aaa*  void,        T+    fclaa  #a* 
ftyaaalf  provided  tfeat   fclaa   la  of   lib  MM  ef   aaa 

p     .c  B©r«^itl*iMi  *   .    ■    ■,  '     :    Us*  oes-tnu 

aafflRftat  »»n*y     Nn  '■  fcr-ld  by  F.   A*  Sill  i  3&,    fa*   the 

■ftataal  benefit  of   fcfefi  p-rtl<M   ttt*S>it*« 

I   f&at*  utipalatai  up0   61  at  t  .  riaar 

to  i?-Jq   aaats  M5t|    .'      ■■;. 

B3r«atiataf   aad   rafs  -  B  tV   a&fiaa  a  ;  -rney 

feaaa&aa  of  oart&ia  attll&iag  raatrlatiai  t       o.l   in  fc&s  daad 

of   taids&xt*a   g*aat©y#   fS&ffaaaa  £.    ?&txlalj      ! 
trlttaa  itvtnMtt   i         :  ps&  x\    I*  Sill  I  Ba>«  *d  Slaaa 

to  feaaa  \ :  a  9%12ilia&  raatriatiaaa  i«sjOT«£ij     |]  rda 

fit   B&atS*9t   ©f  fil      ■  oilrhe  J    V       9  !    r8t&i&S& 

IS4  sot    ?ithin  too  A&ya  at&ta   nbj  aojaetio&i  thezeto  in 
B?itl&$  or  ot&*?*laaj       1%    t    . '• -vt    thirty  £&<f3      PI  .  r    i     I  i    *oa*> 

»j  Isiors   $oad**e€  Slaoa   I  UStf 

BSJ  1*8,    is         I    I     ■-•  LtlO&tMt* 

Ol&Ott  ratfu^od   to   ^-ert    (  ®&  psg  i    lot  ur.laaa 

B    id    ?OatnotiO*fi   rer^    r*«oaa&j      tsat    f--    ,-.'::^;^;:-28  r.-gsiv 
tinned    are    tPrt    ta*    $r«at**a   in   sal  e»tlo»»4,    fclniif 

tetra^   exeovior^,   adseiaiatratora   »3        »i@M  »©*   Tor  a 

period  ef  twaat?  paajra  araot  on  aaid  lot  .  ta!3  of  way  b\jila- 
iiJ-.-j/forty-ci  :«jM  fast  of  *»*  front  alia  aalk  Una  of  aaJL4  lot, 
ncx    ritai*   gferaa    faat  of   the   north  line-    Ifcaraofj      ;  ■■uid 

not  toaiid  or  aaa&f  la  •  :  '  iritfcifi  taoatf  paara  any  oalid* 
lag  or  atraatar*)*  axooat  a  alagSft  axtoii  I  i  >i*aa  or 

&  flat  evil^laf  aat  to  &Tae.z&  kaa  a*e»iaa  I         I   fet#  axea^i 

:  ta>2a  or  •^-rs.'^a  on  fhg  aqgtaaaat  r^-rner,  vitho^t  tho 
written  aoaaamt  of  tha  praatari     taat  aay  f3>at  ^o  aatilt  should 
aaaa  a  ataaa  or  acaaaa4  brio*:  front  aai  the  sua  aalla  be  of 


pre  coed  ear  3  : '    '  t  I •*«   f     ' 

•:  I' 

.    ■  .  let,  .--vi  fch   fe  .v::  .m    ...  •  its     ,  t     L3    I  s 

:        ■        .  fe  i  f  raid  '  .  . 

.    •  ■■      ,  t  7.    A.    Fill  A   Co. 

s if»d  d§  -..   re  «  •  ■  :•» 

n  is    i  -:•.■-■."*  .  i  -  ..-iff 

Hi    ^•"".     -    i7^f    ■  ny   -rittoc  8$tle£    *i    gfej«    kio«  "itl£ 

-  '-     ta&tldiag  re  strict  tor .  .,  ',    :.  *o. > 

t£*&ta   of  j  j  '..-:, 

Ureal   ks     si   eg      to  fo*i      '  i  ■•    I  ;.  *®  ,        I  *«*« 

.    _    ..■as   In   fcl&e    i^c'-r-j   cy   ■     •  *  •  g  9    tfe&t 

;T:.:.  .i   A  Co,   »£**   tfte  ■  ,   ft*    U  at 

they    iste    :•  '    tfctifi    iH       '  S    ':^n   r.roedee. 

ffefl    (**«*    fSM3t    li'-:..t  •..*..■-.  .,  '.3Ctfd 

fee  $&e  title  e?  ft  ei       I  Uriel  ••  ru.       •  :     &&1 

nf    An  ^rior  dj  '. 

'     ,«:-   t*>  tfc*   title,   J  "  i 

-*lthin  fees       y  , 

provided  by  fete  --rlttea  GQStr&Ot. 
Le    en  &$>$*  e&rtie  •     :■■  I   fei    i 

..-,..    ,     fc&a    sas  .       Tfee    »Ktft4H   el    tedf  as*  pe>sitMly 

i;w7iilas,    ia  eifeeteJM*,    th-fc   is  *a>e*    thes   g&jggtle&s 

peea^tiy  sad  eltbie  tiie  lea  :;~y^  eftex  -■  •■-" 

elefced  Hie*  Hie  e*xae*%  j?-oney  g   i-  '■    -■  -   eptiea  of 

i   st  13     e  I  ret&j  eeJ           ttl^Si    ' ;-  '        "'•  -r   - 

teadfsed,  >         ■-        ,           ■     •«  *   In  err®*   .■    •  I           eeew 

■         .           if,  .Ml   cbje^tionu 

H   i    ■   .                      '    m  in  ?•  fce  tl  ea* 

;.     m  &1      p                    |           tructl           •  jantraet, 


Ifciaaa  »V   faif  *    152    111.,    2o4 ,       ;.:,r®    t&*  •  r     «.  .:*   $£ 

:J:ru:t  *t&a&4« 

Safa&da&t  In  error  *j        -  -intlff  In  err?-. 
.  •-«*  say  of  -'  l   ion1?  of  f&a  aa&traat  tha?    t    tl*«^  to 

9««        I?  it  feiu  Ml  :      '   ■       &fl  a*i£saaa    ttu  t   ,1    iuiiff 

in  asset  by  klitaalf  ax  by  his  -July  aavtts&£is*4  stgaat   ;. 

; ■.:?;  fcttts         .    :    »t        ••-  ■■   z*aaa*   the   V>ui  i    ti 

rastTtetSaaa  in  qgaaatlaa   t      I    ■  a»3£  1M  evldaaa*   &f  a    trails 
of   Wf   fart&ax  vrlttai  i if  9ao?«.  ras- 

Btttij  ba«a*a?»   ir  aat  i   fee   ;>e   I  B  arror 

by  i  t&lag  aart?«       Plaintiff  in  Msec       I  hpad  tta 

pdftwiaiaaa  of   Use   aaatxa&t    I        »fitl$   **3    ta   raaa?*ff  tfefl   yr;rJ5&«t 
aanay  in  aaaasaaaa*  <rith  I  a&r&ai*  afiax 

farffeitasa,  sltaaaga  tbs  balldistg  raatrlatlaaa  aasa  i    laii&S 

tta  la  t&a  titis.       Shri3s»&a  v.  Hil^g^.     $1  til.,     :  ?j 
SJIJBBHaJb   Sun.- ay  G.r-*---k  gg^  Cq. ,   £§f  TV.U,   M&* 

f&«    ji:i  "-mt    i«   ra?a*aaa   ^    Ji  .*    -    in 

Sal*  smart   la  faaai  .  Llatiff  la  arrar     a        j  i  Rl 

La  tavat  la  t-h&   ^a  of  *10Q  tnu   for    sa 

lo  ftwi  i:  eltlsata  faaaa  to  as  laaaxf &r*.ta  i  la  tae 
at  of  ifcta  Narlj  ta&t  dk9  tt  in  axa  lad   to 

aaaa  aay  aajaaHaaa  fea  %aa  titia  to  the  lot,   Ttttan  or  oral, 
•«i thin  t«a  aafa  after   ifeatTaat  of  title  • -.-•-niohe.;  bi  , 

....         iJ^ax  r*il*i  to  ftaaapi  ■•-  aa 

-.  ithin  fiai  d»y«  after  a  rropar  aarraatf  iiaad   fee  t&a  pr« 
tenj$ra-5  fee  teia   -n.:  tfe   t  iefai  U -nt  ir  &rrat 

aa«t  aaaa?  farfait*  lat  ef  tin         i 

bafax*  eatt  i-r-u^t. 


krch  Term,  iS_3j  __ 
90  «  19082. 

M       3L 

THF  r~CTLF  8?  THE  B?AT3     ~r  lU>X*4l9,      } 
for  u«a   of   CHARLrS  E.    TITLET,       /  } 

Hftiatlff  la  Ifrror,    J        8808  T8 

vs.  /  |  CIRCUIT   COURT, 

BUTTS   STAfSl  fesftm  4  SHilttVrf  D80I    £O0S?f, 

COUP  AST,  /  ) 

J**7',''"-,189I.A.  5  93 

IB.   JUSTICE  ORAV?  -  :       ■  "P   f8S  GPISX01   OF  fSS  CCURT. 

Plaistlff    in  frrcr  b*g;n   »uit    in    the   BircTOlt    Co&st 
of  Cook   County    tgal&et    taa    wuraty   on  l    ra#aiver*8   bono.        A 
deiturrer   to  the  aeci    rattan  *a$  aaal  -Ineu,       H«  c.irctod    to 
ntana   by  fcia  dae  Oration  %.n-\  B4  judged   14  jo  aaaa*  with- 

out day    t&g    f,o  say    111*  e&ata.        Thara&g&afi  h>.    B&*4   out    tfeis    -rit 
Of  error. 

T renting  every  fast    ttatad    In  t&a    I*j  fciea  as 

well   plftsaed,    asd    *o»e   of    tfcm   ar*j    tiki   ao*t    that  can  tee   said 
for  it    is   Ifeat   it    U    t&*?*la  airertad    th-t   sa  I   y   36,    1904,    in 
a  certain   .foreclosure   >- roceading   taaa   pandiag    in   tfc*   Circuit 
Court   of  Cook  County,    *har«ia  Jaael*  A.   Carroll  am*  a&apl   iaast 
Bad  Aaoa  R.  Ssift  st  al«   *m  defendant*,   one  R.  Vilaoa  H  -to 
*js    it  related   r*4*t**V    t*  9911  sot    rout*?   fro*  la*  ar*»i**a  daa- 
eribed   in   the   oil!,    and   ksewa  &8   *!•«    lbl  Sta&ojr*   street,    Cr^ie 
la  at  he  §**•  bead  ai  such  aitfc  &$pell*«     -      ■-etyj     that  on 
June  3,   1905,   th-t  ^uit   las  oeaaolidatad  aita         -j 
paadiag  in   ft  aavrt*   afearaiM  Or.   rl*fl  K.  Totiey  ~a«  8**»» 

plaiaaat   aad   fly***  R.    Bwift  tt    kl«    *•*•   &*f*fl  ad    laal    the 

receiver -hip  aaa  extaadad   to  iaelad*    ;oth  tail*  *e  ooaaelidatad 
without   ragulriag  tlw   rao«i*w  to  giaa    i    litlaaal  feoada;     tia   * 
on  fanru-ry  8,    1968,    aa  cr.sr   *as   entered   in   taa  aoaaalidatad 
caeea    rs  ;uiriug   B*1M    receiver    fcharaiaf&X*  *pp*latad«    but   *&.*** 
a*M   or  data  of  appedataaat    is   not  aaatiaaad   iri   the   a*d**fl    to 
pay  to  Qm  eawalaiaaul   la  Uw  aaac  of  Tit  ley  vs.  akos  h.  |gl0 


et  .Til.   Ut«  mm  of  Mftl.83,    tagataas  *itn  latax    il        train  at 

E      asm  froa:  Bases  3?,    19Q8,    out    c>    fundi*   in  his  a&ada 
aerived  from   MM  rea&a  of        aa&aaa  described  in  the  bixi,    &$£ 
H  ■  *•  he  aea  not  complied  *it/:  ta    t   order,   by  seaaa   aaazeef 
appellant   elalaa  taet    rjie  appellee   la  liable   to  hia  for   y     1 
mottst . 

Beatgea  chftr  fatal  defeat*  In  tfeia  deelaraties  there 
i-    'c    teese&at    in   It,    cr   fSadiag   la    -ny   e$&ex   or   Jecren-    fc&ese 

rt  ioned  that  h,  £llaaaa  Mn.-e,   tha  reeeiver«   wli©««  bead  ^ae 
aigned  by  yj p^ilaa,  eves  aed  la  ai*  peaaeaelea  ea  receiver 
-5rjy  rent  pfeateve?  derived  fro?*  fcaa  preaieea  la  ssaeaties  or  say 
etae?  fund*  froa?,  any  eeosae*       It.  eert&ial?  requires  no 
citation  of  authority   *e  an  j  ort  a  holding   tfeat   aeitaax    the 
principal   nor  nursty   on  i    censiver'^  bond  aaa  fee  held   Habit 
for  a  failure  to  ray  out  funda,  aa  aaaa  receiver,  until  it 
is  shotrn  fcaat  be  has,   cr  it   leaet  at  aeaetia*  aaa  had*    funds 
in  his  aaa&a  aa  aaea  reeeiees* 

The  ae&urrer  fee  the  deel&s&tieB  vat  ? rcrorly  aaatalaad. 

JUDQMESf   iFFIRMEC. 


March  t*  'm 
^L"  J-ermj   -.^_;  ii0m 

107  -  29X07. 

Plaintiff   in  Error,  J     ERf«>8  TO 
C0I0BR<UTI0fl  0?  THF;   nFSTJRRFCTI0H,_/C  Biff. 


corporation,    tt  e2*j  jf         ) 

X  n^-F.  rr  or . } 


f\ 
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KB.  JU5T1CB  GRAVFS  prLT^RFD  HH   5PISI01   ^r  THI    pOSST, 

Plaintiff  in  error  by  his  bill    filled    in   til         .      rlcr 
Cturi   on  Ptehmnsf  6,   1^1^,   ay  afusr?ora?     f  ended,    -Uiepea,    in 
substance,    that  defendant  in  error,   Sengragntion  ©f   -ha   Resur- 
rection,  a  corporation,   on  Janizary  9,   j9X«  ,    then  feeing   %he 
owner  of   the     revises  described  in    the  bill,    so  ting    wholly 
and   solely   through  one   Andrew  6netn»    Iti   '.utr.cr12.eri  fegent, 
agreed   in  writing  to  leaf?f;    the   Mid   p rani see   to  pli  In tiff   is 
error   for   the   period   of  ninety-nino   rears*      th   t    the  agreement 
in    eritifig   relied  on  It  (       fellows: 

•Herc^i^ecl   of  3.   s.   finefield  sneeja*   fcr  $500.00   (Five 
Bt      red  Pollers)    to  he   an  lied      n  h   99  year  ioase  on   the 
•   .,.-  as  gilssnkes  Ave.  sad  Dai  iral  PerfE,   being   thi   3«   bat  cor. 
*&4   having  a   frontage   c-f  r  IG  feat  nore   or  Ies*o,    os      lisaukee 
Ave.    and   833   en   SeatrsJ    r    rk  Ave.    on   following  condition. 
Leases   to  j ay  an  annual   rental   of  3GQ6   (Three  Thousand)   for 
the   first  3  year'*,     i.         ,     Q   (five  Thona   - .  ■)   pei   amass  for  the 
balance   of  96  y^ro.        Leasee    la  p&J    fc&xse      r.      BOSOia)   aeeesn* 
43  for  1$13.      Preeeat  taprerenenta  end  building  art  gitva 
to  loseee  sitbost  any  ennrgnj   end  leasee    .^rees  to  build  a 
serohsnta&ls  building  en  as  before  ten  vhis,    to  seat  not 
lesa  tttsn  50,000  Fifty  Thonsand  Dollars.       teases  ;siso  ..^roeg 
to  pay  four  ensoial  asesaansnts  for  paria  tsfcee  Ave, 

which  »<'e  a  lien  on  sai.1   rretaisas. 

■Option  is   giren   to  lessee   to        •  ~ee  or  ground 

on  or  before   25  y «ar«  for  l"C,COO,~0ne  hunlr^d  and    twenty 
fchonsn&i  delis?*, 

•This  agreeaenl   I     anhjaet  to  be  ai  |  roved  o?  rather  and 
f?!^tg  or  hie  attorney*  ole  m.  ires  for  ensetinsj- 

tion  of  anstraet  and     rafting  of  k&se. 

•Cht«*fO,    Til.  J-n.  9th,   isja, 

[Signed)     Andrea  Spats,  c.  »•* 

The  bill   furV  -   *;    t    *>,,:    Ultlsli  *C.   B.B 

rollcwlng  the  asjai  Inrtran  r^retz,  signed  to  kh«  fomg&ing  mrit- 


ing  s*ere   Ml  sbreviation  for  aad    sere   intended    to  aaaa  "Ccngre- 
gftttaa  of   the  Resurrection";      that  plaintiff   in  error   fc&aa 
laid    to  the   aaid  Ana  re*   5$ eta  for   the  Centre  eat  ion  of  the 
Resurrection  §500  s*  earnest  money   "on  aaaoant   cf  such   lease8; 
thit  plaintiff  in  error  has  ex* ended  Nunary   wss  of  aaaa?  in 
said  rreieiaea  aad  aaa  ilaaya  been  raad?   to  perform  his  f  -rt  of 
the  agsaaaasi  aad  accept  a  iaaaa  pursuant  to  the  terse  t&areaf'j 
thwt  aa   "caused  a  draft  of  a   lease  to  be  drawn  pursuant    to  the 
ter&s  of   the  agreement   sad   tendered    *ne   aaaa   to  the   lafaad&st 
fcr   ite  approbation,   but  the  ctefenlunt    rafsnad   to  consider  the 
ssa&e  and  declined   to  r roeeed  vrith  the   transaction  or   to  aign 
the   lesse."     The  6«&£Yagaiiea  of  the  Resurrection,   a  corpora- 
tion,  ana  Andres  Sp«t«  -#ere  ^ade  dafaadasta*       The    Treeific 
relief  prayed  for  ie  thai   the  Congregation  of   the   Rermrreoticn, 
a  corporation,   be  oeereed  to  execute  a  laaaa  to  pi- latiff   in 
error  according  to  it,*:   tas&a  of   t&e   fatagaiag  writing.       So 
relief  ia  prayed  for  agaiaat   Andrew  Spots  \  tiraonslly. 

Tne  defendants  in  t&ai?  anasax  dan?    lbs    right   of 
jl-intiff   in  error  to   tht    rfilief   HO\i?(Lt,    on  v-.-rious  grounds, 
Um  aafeataaa*  of  «ot&e  of  vhich  follows: 

Pir^t,   t-h:t  the   purposed  reeeipt-i-i^reeBent    anad  on  aaa  not 
in.;    i id   net  purr  ort   to  bs   the  net  of   the  f*of.?;ref.o?t  ion  of    the 
Resurrection,   uod  feaat  Upats  bad  no  authority  frea  it  in  writing 
signed  by   it   6a  a*fc*   aaaa   ■  contract   for  it. 

Second,   that   the  letters  "C.   R.*  after   the  aaaa  of  Spot* 
signed  to   the  so- ;  tract   nara  |  laced    there   tt    indicate   th&t 
3;ets  aaa  a  aaadiac  of  a  ra&igiaaa  atdas  of   &u    gana  nana  as 
SafaadasS  in  error,  but  satirei?  diatinat  frop.  it,  sad  that 
they  aera  placed  taaaa  in  aanacdaaaa  n itfc  i  attataa  of  tfc&t 
order  aad  had  no  reference  to  defendant    ir    error,    *aa  not    it© 
signature   or  an  abreviition  of   it   or  tl&ceo   taaaa  with   the 
intention  of  aSa&i&f    it, 

Thira,  Th.it    it   w^e   void  under   the    <>Ut«tf   cf   fr.ucie  as 


■ 


- 


not,   being   slgttMl  by   the  party   to  be  bound   thereby  or  uny 
:iuly  authorised  to  ftigs  it. 

After  teeae   *ae  j  cine  J    ttes       itiae  I    rred   to  a 

tester  in  en^neery   *&£   took.  proof  and   reported  bis  conclusions 
to  bo  th   t   the  eoatraet   *©e   roid*   because   vitttis.  tbe    Inhibition 
of  the  itatotf  of  frauds,   -;nd   that  t&s  Mil   sfecralti  be  $ieeiaeael« 
Ti.is   report   n»*       rroved  by   tee  court  Ih*    bill   »  a  die- 

cinsed    in   :vOCord:**".o*;   with    the    reco:  ! aestlatieae   of    ■;.      •   ieter« 

ftrf     •:■:■'    !  ISO©    ©f    th«  ;  W     -^     £&©©>- 

ticne  of  fact,   no   far  co  --*--\-y   for    the  <te1    r- 

;      tie©  ©f   tni^  eaee  bore*    in   that  t..  *urc   to  the     rat- 

ing n«  ';et   that  '-'  . ndnnt  in  error;      that  3£HBta  vee  i:-^?? 

©therlsa©'  by    it   to   ©l*©   the    writing;      t&  ,t    the    Letters    *Q.   ft.» 
following   Ike    RigsatttT©   ©?    3|  8t3   to  the    writing;   sore  r,3.qoc*d 
these  to  elgslfy  tl    :    I     ti    tee      ©©she*  of  ;i   religiose  ©t6©s 
by   tho  ft©©*)  of    •Congregation  of   the  g&eurreetlo©*,,    r»S   ©ere 
not   intended  to  be  ©ad   ©ere  not   in  fact    the   signature   Of  &•£©©> 
Aunt   in  error,    the  Cor  ion  of   the  Resurrect  ten;      ttet   there 

no  evidence   f      .         diet   the    1568  given  to  Bpetg  by  pleis- 
*  iff   in  error  ?-;6<"?   er©l    gives  to  or  deposited    in    '-..  e    Of 

-.■    defendant   in  «rror  corporation^   sn^   U  st    fcfei   eerie  «ae   tets-» 

ered  bnok  to  pi;  intiff   in  error  a©  the  money  of   "Father  Spot©*, 
that  BO£©e©ei©K  of  the  pre&iae©  if    §tt©eti©8  per 

delivered   tc  pi  ©iatiff   in  error. 

Tfeere  ^ere  but    three   objections   filed  before    the 
east©*  tc  his   report,    and   but    three   e%©e$tios©   tc   tfcet    report 
eere  filed  in  the  Seperior  Court,       ?!  -  »©  of 

theee  objection*,  or  exeeptieita  ©re  ghoe©  in   khe  abetraet*       By 
ref«rrin£:  tc   the  resort   e©   flad   that   •.      exeertioea  file©   in 

ftsoerier  Court  guro  replicae  of  tee  e&3ectioB«  filed  before 
tho  ©motor*      By  these  efejeetios©  ©he!  esaeeptiess  tfee  jraffleieaeef 
of   the  evidence   to  Report   tfc  r*s    rinding«  i«  questioned. 


■ 


■ 


la    iViVC   c-'i'i'XU      f       ..  i&i£$d    boifc    v.,      .     *ty&e1       1    .    t&O 
record,   in  fc&is  ca-56   fi»d   MHS        !        1«*1    fch&t    fc&«    fis    i»£«  of  fact 
Oi    >i.c  ttos&es  8«S   Mv-y  ly    supported   by    'i.  :      -i   {;nce. 

The  #?lt&Rg  itself  does   f.ot    08   it«    face   purport    to 
be   the  eodssfcafclsg  or   U.a   rC^  j*1  •    ..  f  ftsurreo I  •  ior.a 

or  to  bind   it,       Pleiatiff  in  ezres  k&»iag   i    I  l«      tc   i  ro*« 
kiiet  it   wea  i*-!  U:  ligation,   Ihe  s&$i@x  bad  fe«     itsn    M  vc  but 
tu  geoonagftiuS  fcb*  iicBioe&l  of  Ifee  bi).i  sad   U«  court  could  iurta 
(£o&«   ac   ie??B  than    follow  onefe    P   .  nation. 

A  diaoue&lOB  by  u>i  <  r  questions  argued  by 

counsel    1 9,    therefore,    unncce 3$ery« 

The  decree  of   &e  Superior  Court  la  ->i.fin      , 


Garcia  jenB|   1?13|  fl    ? 
13?  -  19134. 

-8961! BRQTH£F>8  COMPACT,  ion ,) 

»1    Ui  I        Pj      V      n 

JIFFY  EStS  CH-TAIK  COKPASTj  9*/  }  iCAt'O. 

pot&tlea,    £8S  VHAl.K  H.    X:     '  ,  /     )    -    q  /x    x     /I 

Pi   latiffa  b  Srs&r.  )  J[  0  y  JL.xi« 

s?«  w&nm  mm-      •■■■■  riaoi  ?™pt. 

£«.■"■  «r  1  •.  -n.       It  wat  ia* 

.  •  ;      • :    S  b*n    tad 

aoluira.        The  Id   by  1-:  eta*   a**4    is    : 

of   .i.tc^uie  'her  vefciela   tope  Huilfts*        Plain-. 

%%tt  in  zrrcr,   Fir  ni   B,   Il^e,   5  '    -.<■-.  Mol* 

avrt  ,in  feasaa  sua  the    T  ;    in,  la  awrai  , 

Jiffy  Act*  £tsr*»l»  C~*n  •  ny,    1 

th«  Stats  of  "  !•*       It  ^fe©rit»6  to    k  i- 

iwea  In  tut      <l    t»«       H   8oat*elled   *  la  nt. 

Mr.   Ties,  .  its  rr<?£  i-ssn*     I  £ax« 

At  fcha   tla*  involved  in  tfcta  evst  11  eat* 

©entiji?  sit:;  *   vie*  of  perfftetlag  the  Jiffy  curt    la.        The 

OS*  Awfee  Top  Sepply  C©a;  ..ny,  no---        v.-rjrri.i-t,     i    i   then  in 
taa  tm*i&*««  of  asset  '- 

Sra    Ilea*    *hc   £&£ea%a*#    i  ,    trena^rsr     nd 

:    I •  :  -.       ¥a*  offieaa  Jifxy  l&ta  Cvrt  in  O'oas- 

ny,   He  Frennfc  Autc  lop  Bap*!?  5  ■> 

atee,   **f*    &13    at    I  l£«t*£g  U    ■•: ■  r.- ,       ■■■      •• 

,.    tm  by   H'tnlvrit    la  :;rror       ■    L*»t   $&i  J  taAft 

Company,  Vsaaa  K.   ri»a,  .  ,  &  A«*e  Yt»n 

i.    |  .  |  ,     •        ■•3ll«ct  B**« 

.  ivcr«?d   it  1  La*  oi  't;, 

VMS    i  ■  ta%6    Tc;  |  tSf$ 


Gfert&ia  ■■'" 

(Stfsra&asr!;  in  erro*  t*li** 

£?&»&  Aivtu  ?•- :      ■       '                                                   ••    &B& 

the    oio.  Jif?|   It  .  '■•   ■-'.•:■"                                                         ntly 

h   tftfi  P*e  fefcat  if 

l  '  •         ,  : 

Auto  Top  Supply  Ctefsp**y,    *fe*y    -c    ^ 

tier  la  ©*-r-;r,  Jiffy  i         Jurt^is*  ?^,  ny,  rtl 

■;-,-■-  ' vii- 

.:;     r   &£    i  -.  i    :  ■  ',:,, 

.    ti%  of  m  -its,  ■ 

I  Curt;  .In  Corv-.-r,}',  I;  f    I ■    ■*  "  I 

^_j I,  ypt&»* 

n.UiJk  v-  -  .:..,.    irly 

-  rt  tits  -  /    -       > 

ft?  bis  cri  •*:->..:,  preside     . -'. 9  te  -        -  I 

La    •      tiea  U  g   1 1   ,  ead  x 

.  I  til    =    ■  -  trup  t;;   ;,    i-      : 

the  Ift  l»  .. 

proseioed  to  p  ,y    '"or    !  '•   -  -V 

one  cithsr  wi*fc  or  vtfto  I  :  srity  »it&ir   Lu  ^r 

on- lly  **»*  3.t*#*p$$d  to  e  it.  ■•• 

ioee  Ji^oins*   th   t.  the  Jiffy  Auto  ©art 

Sccr.ss   ths   ;-\j-r:ntor  of   the  g&Ug&tiese  0  -■•.  '< 

sue:.  rlty   <ny  *tte«pt  on  iti  p  rt  tc  ie  30    -  v* 


«•     .3    ■» 

ji  void.       Of   twite  1   corporation  th«:  ft  Ooi;rt  of  IXIt*» 

noia  in  ?hg-5ler  v.   ggggg   ^--vis-v     «:.:   gta  'a   v^i,    199   U  U  »   t*a 
aay«:       *S\K;h  ■    :cr-  oration  few  so  Gorrorc.to  power   t3 

•St    ROftt?  ..>thsr  or  ^led^s   itc   ;. -.-•       "  /- 

■sunt  of  tha    iebt  of  --aether   if     ;?;kh  it   :-.   i   m   t*i  t  -    *  or 
for   RSUloJJ    it    i      ii=   B  -nsibls,    -,r_  . 

i:  tic-n.*  To  Ifeft  B     .T&oi    i  >ll$«» 

i      -  •:     BalittftlStof  v,    -^:v ,;•'.-  :o  ffala   nv  In-..-  Os*  »    :-  —   I      • 

•.   fnii  nwft  Ute  HfHi  tt>  %■ sdy n — &     -  T  u* 

»   th   I    €  Hi  *    ' •  .  -    H    .  y   I    *  3ft»* 

p>  t    not  bf  the  .    *e  the         .     i        ••-   witinti 

t,   Iltft    Bft3   the  Jiffy  Auto  Curt   ir.  Co.--    ny,  |  >fS$ 

I  ,,._....  ._;v.  _ 

■         ■  ■-;    '         I       i    "■  ly«      ft  ■     *8   *•!*      I  r^    for 

ted  .       p0ai  or  srtt  -  one 

oT   fttcftii  jaifci  iri    ,    it  HPftftt  fit    ■■ 

Ctaft  east*  l.  -:-.:•. 

I«  be  *-.«!••  sited, 

ftft  ^cU   1,   III.    -:.r:-reJie  Otg.    #•»,   B&tft  ;        B   iv«. 

■jt  ti^.v  in 

•      I    .•«,.->:  ■•  pi    ^u^c  ft*   fd&£4   BusfC 

y  ft  .u  v-".:-t. •■■■.._  vjyftg     '••       ;u      ■  •    1  ■  as* 

•     ■    Iftf   t&l  '  .     ■  ■.       .        "'-,.   &e» 

3  r^iifeJ  o*<  l->    U,  I .    ■. ,    -  ■    ■  -;    ©ft*«* 

;&  th&  c-  ..-  -     -  .  '•  "r 

•  li  ••;  ?,o  •  ii  I9M  fft«i  ti  t  -  '      ' 

Us  by  Hftl  Jifry  Aiiio  Cwrtate  Co»>j   ay  it  U    -■      sft^ft  fan 

rev«r©4  '. 

tllft    ji.      BftNftt  <sf    the    U\m>     '  "::v:rt    i^    g»T»>aftc     iHO 

UN  n-afed   io   t%   x    -  M  xt. 

•  IKS, 


'*°*T  '-2T6T  faugT  u~r^ 
344  -  19850. 


EMBA  B0ULTF3,  ) 

Appellant,  )    AyPfJl   FROK 

vs.  )  /    39?  'IOR  COUST, 

CLAYTOH  CTTSHIKORAK,    FR-'MLIS  j  COOK  COUBTT. 

STILL ISIA  *nd  JACOB  D.    ^CSrSBFBtf,! 

'FfeUe";//  '    1S9I.A.  5  97 

MP.   JUSTICE  53A?S3  DELIWHSB  THF  OPINION   ©F  THI   C0U3T. 

Appellant   filed  her  bill   in  efeaseasf   ir.  the   Superior 
Court   o«   November  16,    191£,    to  redeem  certain   i  uias   tnerein 
described  fro&  •  *ml«  sysde  on  June  6,    1911,   umter  s   iecree  of 
foreclosure.       A  gsaas&l  sad  apecial  i&wamrag   to  this  bill  was 
sustained  by   the  court   and   the  bill   B*s    ii9Kia**a'    for  want    of 
equity.       This  -ppeel  hse  been  perfected   to  teat  the  correct- 
seas  of  lilts  ruling  of   the  court. 

If   it   be  conceded   fc&at    <- reliant   hjs    *hcwn  by  her 
bill   thr*t  she    \s   the   bona  fjde  aaaiga&a  for   v&ltffi   of  Sll   tiki 
ri^nt,    title   asd   interest    the   eortgajor   69814  convey   on  July   1, 
1913,   which  is  her  cos tea tie*,    still,    the  bill  faila   to  sfeow 
facte  entitling  her    to   the    relief  eou?ht.        The  foreclosure 
eale  occurred  June  8,   1911.       The   statutory  period  of  redemp- 
tion  ■'.iven  a  Rcrt^njor   -mC    those  helling  under  hte  expired  on 
June   5,    1913,    felsKHtt  four  fftaka  before   she  elalatfi  to  have  ac- 
quired  ta*   right  to  redes®.        It   la   B©t  even  contended  by  ap- 
pellant that  ehe  ever  had    my  rlgat  to  redee».  by  reason  of  the 
rroviaicne  of   the   statute.        8h<  ,  ver,   has    averred   that  on 

June  1,    1913,   a  «onth  before   the  date   she  si- ires   to  h  ve   ac- 
quired her  ri'lat   to  redeem,    tfe*  period  of   redemption  mtm  ex- 
tended fey  contract  between   the  Bortgagdg  8J»g    th«   trustee  named 
in  the   trust  deed  And   the  holder  of  the  certificate  of  purchase, 
to  September  3,   1913;      th-t   the  raster*  s  deed  am*  not   in  fact 
actually  teade  and  delivered  until  October  3,   191£;      that  she 


*."■•.    •• 


did  not  kno*  until  October  13,    1613,    laat   the   f  wftisos  aad 
been  sold  or  tht    the   foreclosure  croceedir.ga  had  been   started, 
and   feat   these  facta  *»*a  fraudulently  concealed  froai  her  by 
the   trustee  aaatM   in   Uif.   trust  deed  «&«■  she  avers 
real   though   not   ti;e  nominal   p&se&aa&X  at    tfe«    «*!««        Fre«   I&9M 
*vert$e«ta  it   la  argued   that  as   ft&e   aaa   the  o*n«r  o*    fca«    e^ity 
of   redeasption  for  t^-o  ttentiia  before    l&a   expiration   of    Um    tins 
Halted  fey  contract   for  redereftioR  am?   for  three  months  bsfore 
the  tssaatar'a  deed  mi   a&ta&12f  asaita,    she  could  ana.  *ould  ha^e 
redeemed   the  nnem  if   the  knowledge  of   tne   sale  had  not   bees 
fraudulently  kept   free;  he?«        It   i*  not  .-verred   or  contended 
teat   the  Kortgagor  WW  Mi   i  |    rtf  *o  the  foreclosure   nuit   or 
th-.t   ah©  was  not  served  with  process,   or  that   she  aaa   not 
fully  cognizant  of  all   tfeat    I  l»£  An  sosaae  tion  aitfi  th«t 

proceeding.        A   foreclosure  ere&aa&lsg   Is   lea  j endene  until 
the  decree   in  executed  by  delivery  of  possession  of   ".he.   pt**» 
sdsea,    to  the  grantee   in  Ike  sa«tas*a  &«a&.        Jaokaon  y.   barren. 
33   111.,   331-340.        One  *ho  purchases  penmate   g i te    :.r,y   riahta 
in  property   that  la   the   *uh;ec*    of  a  decree   la  to  -11   in+snta 
and  rurpoeee  a  part?  to  the  aecr'se,   sad  can  get    be  aeasd   to 
say  that  he  ieaa  not  know  of  the  penieney  of  the  salt  and    the 
gtspa  tn-.t   are  ta&as   t&arets.       Jackson  g,   ^-.rfen,    surra; 
Meier  v.  Hilton.   869  111.,    Ift-lftj     Davis   v.   Conn,  gut,   Life 
Ins.   Co..      M   111.,    508-510;      H-rrla   v.    lie.      153   111.,    190-198. 

The  allegation  th:;t   the  fast  of  the  pendency  of  the 
foreclosure  rrooeeding  ana"    the   aaXa   of   the  I  .ea    '-.re   »fr;iuo- 

ulently  concealed*   frees  £p£«lla&t   tf  i  Baza  canclu^ion  an! 
a«ount3  to  nothing  in  &a  absence   af    tvasataata  of  facts  con- 
stituting  the   fraiudulent  conduct  etmpt  urecf   of.        ta>nKlci3  v.. 
■¥.oCullo«.   181  Hi.,    195;       kurr-hy  v.  .Vurrhy,      189  111.,   3GQ; 
Anderson  Transfer  Co.    v.   FvU.|=-:r^      IT4   III.,    3$lj        Pester  v. 
McAfee,      153    111.,    508;      ^a— en    *.    ggfflb      **    J'1'   ***•!    1  °i 


I 
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Fsat   St.    Louis  Cc»  ne:?t  i,-i£   By,   Co.    •-' ,   People,    119  111,,    1S3J 
Eg-ery  v.   Coohr-r--:,    82    111.,    65. 

The  bill   ie   fart&os  aefectiva   in   fcfe&t    &*rs   i«?  no 
-.veritent    th   t   &$pallaat   u        I  ra*  £&34   or  offered   +  G    J    y   or 
tcnJered,   or  was  ^tiling  to  fay   to  asy  one   the  men  of  sassy 
for  shieh    las  rr-£i»89   *sr«   said   or  bid   off  sifa   Istersst 
thereon  frons  the  data   of    Ike    *ala«        The   only   thinf  in    tas 
bill  concerning  the   subject  of  p&jns&si   of     ny    laoaaJ    :y  llant 

to  any   one   as   rsdaa$>t3.aa  soney    is   is    lha   ;  rv.yer   &ad    is   in   the 
following   laagts&gSS        *faat    it   as?  be  dsol&rsd    E&sl    i  q        yjtent 
by  your  orator  at   t&a    K8S  if    $1*3S§  to   the   leasl  helper  of  the 
note  ssrsiaasf ore  referred  to  sad   latere* t  t&srsoa  «t   tas  rute 
of  5  per  cent,  rer  -.nmm  faaa  July   1,    1913*    Iks  eaW  lots  :snd 
premises  a?s  the  absolute  pyepertj  in  lam  sad  in  equity  of 
four  orator,*        If   t;.  it   l&agnsga  c  nut  be  construed,  to  be  an 
offer  ef  §1,335  tad    interest  fro«  July    1,    191S,   it  would  not 
be  sufficient  for  sever.il  rsasoas*       First,    the  interest   Ik  t 
accrued  after  I  fore  Jul?  i,   191',    is  not   la>> 

cluded  is  t^e  offer,        Second,   by  the   la&ga&$S   ouotevi   it   ie 
r reposed  to  pay   to   the   "legal  hoi  ier  of    the   note"    tits   fl,3£n 
tad   interest  *hea  the  bill  diselssss   &s   I   Use    trust  dssd  givsa 
to  secure   the   note  in  question  had  been   foreclosed   aad    last   the 
fl,3r;b  bid    therefor  kad  been  paid,      a.j    th    t    6kS  aastsr'fi   .ieed 
had  been  delivered   to   the  holler  of   Iks  certificate   of  purchase, 
before  this  bi 13  was  filed,   sad   tkat   the  h  luer  of  toe  note 
sad  the  holder  of  *he  title  to  the  prasisSf  *    c     istisst 

psraona.        It    ta»    therefore,   ^p.  parent  from  tfe*   avsssaata  in 
the  bill    fckat   the   lafal  hcl.ier  of   the  note  has  as  clais?  on  the 
il»33S    usd  '.. .  ■    -    .ecree  la  rsdasa  frojE  the  ksldss  of  the  ls$al 
I  itle  could  not   be  aaasdad  en  payavsal   of  the  *©ney   to   the  holder 
of   the   note, 

T  .:•  re  *uy  as  other  reasons  *hy  the  dasauraag  aas  pro- 
perly •sstaiaad,  but  it   is  swans  a  a  nary  to  dlssass  tksa  ksrs« 


1 


. 


«.   4   - 
The  u&oree  of  i&a  Superior  Court  |«  affixmNU 

nrcHi;K  affirm:?. 


417    -   16463 

IS    1    A  . 


Appellee, 


RCifchx    GA&K,    etc,   ©t  oi», 
i>B  Appeal   of   the  L 

'uC'i'ofJu-  Y,   a  corporation, 

Apyollemt, 


-89I.A.599 


and 


15   -  18786 


Defendant  in  Error, 


.     :wi,,    impleaded  witfc 
the  -  C$U¥iAb 

il&intiff  in  Error, 


i  m 
I 

i 


mi-iVi  r. 

cause  number    18463  ll  i  al   uy  t£e  feie&tra 

*iteel  iHructurftl  cox&js&ny,   om    of  £ba  twe  Join*  ,r  t  debtors* 

in  a  jud^ent  of  the  Circuit  Court  of  Qoo&  county  for  &40CO, 
entered  BOVOflfeer  ic,   1511,   in  ts&**  of  Soars*;  !  ixctrop.       he 
other  ^udf^ent  defendant  and  debtor  is  fto&ert  |  oget   r«r*o  Ime 
sued  out  fro*  this  Court  a  writ  of  error  in  ordOS   i:  reverae 
the   s^€  judgment,      ?his  writ  of  error  is  o.  lfi?f%§« 

it   was  consolidated  for  BOOJPiHg  .  .   Ic463,    B84&  the 

transcript  of  record  in  18463   waa  on  notion  ...iff 

In  error  ordered  to   aiene  no  a  return  U  til*  vrlti  in  lb?a6, 
Che  plaintiff  in  error  cage  nno..  neither  joined  hie  fellow 
4udfcpent  debtor  as  a  co-plaintiff  in  error  box   t«keft  out  & 
suasions  in  severance  ogninat  it.       hit  omission  s?ill    e ■■.-.pel 
us,   after  the  Bgponl   of   the  SteeJ    C  eOO  been  disposed 

of,   to   disBioo  the  «rlt  of  error  snod  out  fay  Sage.      In  tit* 


view,  ho/ever,   e&iah  mt   take  of   this  cause    thia     a&aa  nc  •»•» 

'Jae  £m§$ftft&t  U<?.s.Jif_:  Jsisi,   If  it   ii  ...    fits 

to  one  it  jiiui;t   be   ^reversed  .  a   ■     .    le,    «n«gr   &a*   £s0  ao  of  tea 
announced  in   t.is  State.     Viae   causes  arere  ^c^rci  together  siWi 
the   briefs  and  art;uc.enta   filed  and  sads   in  behalf  of  Sag*  in 
tiie-   writ  of   error  have  been  ua   thoroughly  weighed  by  u»  in 
the  consideration  of    U\t    a;  peal   of   fehe   gedesc  Steel   ,-:truetaral 
Company  na  if   filed  and  i&acie   enrigiaaliy   in    fc&ai  cftu^e,      The 
cont^at   is  in  n   certain  ^enae  a   tarilaofflalay  on*?,      I  xa^vop  in- 
sists that  both  defena&ftts  in  his   ouit  -   the    _,teel   Uo^p&jiy 
end  Gage   -  sire  liable    %&  Uixt  for   tat?  injuries   ^.iuh  formed 
%ii&  eaaie  -of  aia  i>ult;    out  t.iu-   aleci  ey  is  naturally 

content   to  negative  its  Ofm  liability  by  iaaieti&g   that  Gsge 
tss3  wa  independent  contractor,   in  sheee  essrg&ey  fcb*  plaintiff 
ses  wording  at  UM   ti&e  of  Sst&e  injury,   arm  fer   ^iOise  defyyita 
it   -   fcfee  bteel    uo^pnny  -  hs.h  no   responsibility;    whili  > 

leaa  naturally,    after  baviag   in   t&e    trial    of   the  ejiuse   ssom 
with  great  emphasis  io  ft  ,.  t&ge    &ieh   nasals'  sake 

hits  aueh  efi  independent  contractor,     by  ais  ooutiaei  in  this 
court   specifically   conten."  ■  e  ef   the  accident 

reaulting   in   the   elftist£ff*«   in^uri^a  fee   sas  in   f^et  no 
longer  an  independent  contractor,   feat  the  nmre  employee  and 
vice  principal  of  fcfeft  sImmsI  Company,  end  t.  at    ...ile  the  Steal 
Coiaparpy  aay  be  liable,  fee   certainly   is  not. 

Boti-   tiit;   defe:^ti?.ta    (*ft   w    a.-;;  11    fee**aft«x   in 
ti.is  opinion  describe    tbofi]    unite,    ;.r  -/ever,    us    ^e  contention 
that   they  cannot  be  held  jointly,    as  -vrefore   the 

.fad^aeat     &o  rendered  auat  fell   aa  ft  «  >le  according  to   the 
rule  in  taia  &ta.t*»   to  wfcicn  aanj  ease*  are  ci^cd  by  ^  is 
Feitela  v,   _?ariey,   loi    ill.   ApP««    &&1  - 

lilj    Uxift  c  ...-j!.  eententien  ox    theirs  as  .-re 


iu:   obli£;.d  to  agree  for  rcsa :na   vfi,ica  can  only   hm  intel- 
li^ibly  stated  after  a  recital,    of  the  aattero  *&&€&  gave 
rise   to    til©  suit  and  of  occurrences   a  --rio.  it   w.u^ce- 

dent  to   the  judrKG&v. 

August  51,   191    ,    tits  plaintiff   :  inaror    i?aa  work- 
ing  in   tnc  erection  of  Uic   structural   iron  for  a  uuil&l&g 
tUMiMI  as   tae      ?i.eary    >arehuu8e.       "he   location  of    this  building 
waa  at   Clearings  11  inoia,   ana  e  contract  "to   provide  all   the 
aaterial&  ana   <^rf  om  all    s,,ae   vsagE  for    S&a   iron   \zork'1   of  said 
building  and  Ooen  ^aae  with    tfes   oaner,    ti.e  art--»ur  J  .      *.. 
&  boa   Co.,    oy  the  iodem  ateel    structural  Company  under  d?  t,e 
of  June  fcl,    191    . 

u-.'.er  date   of  ,aly  26,   1010,    the  fim  of     as- 
nua.ien  S    ca-:t ,    signing  the  cocaaanication  a Rasmus sen  I    Cage, 
ucbert  b.   Gar;e* ,   ancle  a  Britten   r-r;-,osa3    to   fcfee  i odern  3t«al 

ctoral  ,    u;€  essential    part  a  of    a_.iah   for   the 

purposes  of   thisa  litigation   are  as  fallows; 

*fc.obera  oteel  structural   Co., 

aaukesha ,   If i  a . 
bentlea.en:         It  hereby  propose   to   unload,    erec^   and   -avet 
structural   steel  for  Artaui    £«    i*l4tmxy  k    3@aa  c  ._.:..„.  ti  y     are- 
uouse  arm  leanto  halloing  at  clearing,    Illinois,   according 
to  plans  ■taoMH  our  I  r.  8a$i    ■men  he  was  recently    at  your  of- 
fice,  and  to   ftfca   aatiaf action  of   the  arcaitecoa,      eaar^. 
Header  L  Wood,   for  ti&e   sum  of   Stf*o    anu   c;/i ■.,.  rs  per 

ton,    ano   cat,   mm  shall   be   uu.a  in   current  funds  as   tfrc   serJl 
progresses;      *    •    ■    ■    *   *   *    '    *    *    ■      1%  io  understood  that  if 
at  any  ti&e   during  tae  progress  of   «<u;i  aorh   va    b&S&aa   b  ...    - 
rapt   or  aaoula  refuse  or  neglect  far  a  period  of   three   day* 
after  notice   in   »riiu»g  by   ourselves  or  the  architects   to 
$3f] a.ly  a   sufficiency  of   tools  ei  ■  am  cr  eau^e   any   un- 

reasonable aaglaet  or    Btti  B   ftf    U&B    ?or.k  or  fail   or  re- 

fuse to  folio*?  the  urraaa,:  i  covi- 

slons  fearaef ,  you  shall  havt    tits    pj  ..    to  enter 

upon  ana   take    .oase onion   of    t . .  B  at   once   tt-ra- 

nate   tai-5  con   met,    va.crouaun  our  elaia  of   you   s&all   cease 
ara)   yon  -.--viae  gmi-ftnala  sn>;   e©r$a  an  sufficient  to 

plete   %)M    said   -7ork,    snu    tki   «3^ens«   of    £&    actios   aa<i   tiie 
cost  of  cowpletinK  til*   erection   shaXl   be  u  :&   the 

iat  of   this   contract  sr  say  i=art   of   it   aue  or   &a  become 
due   tvo  us.    *;    >*    *    *    *    s        *  #  «      it   is  farmer  agreed   ti;at 
'/e  ??ili   carry  fe&ployees  ^sd  ;  uuiie  Liability  lusuranaa*   in 
so^e  approved  liability  e$japaay«  of  sufficient  Hia-ount  to 
fully  proteet  tij.u  o.-mcr  aad  yourselves  froa  all   Aaa^ipi* 

agves  lo  asawas  i    -^re  slmrgs  of  al3  ~iai 

and  isbor  connccteo  xsita  this  job,    ,;0    td&t   it   ^ill  require 
no  attention  froa  y^ur  offie«  afta*   ita  arrival   at     i*arin«, 


■".'■- 


. 


Illinois,   and  to   erect   the   sa&e  in  an  expeditious  and  ~*orkirasn.» 
liPe  tsanser,    satisfactory  in  all   respects   to  yourselves  and 
tiie  architects,  «      *     *•     * 

Your   acceptance  of  tnis  ..II  consti- 

tute a  contract  between  us.~ 

upon  traa  pro posit ion, signed  as  before-  set  forth, 

the  roaern  oteel  structural  Co.-fipan^  wrote  » 

•/accepted. 

..loasrn  uteel  structural  ^o«*p&ny» 

$#    h.    kardiag.* 

gft£*&&sg  »au  ths  i-reaiaent  £tnd  General  i  imager  of 
tae  soiem  i*tfcol  $&%&#1&tt&  (Saapttny,     Ike  firs*  of    .aaiaaaen  & 
dage  at   tuis  tisuj  apparently  consisted  or  ;..  ±  .   i'„s&>uui;sen, 
Pobtrt;  Gape   and      .    .  .    oridge,        P-nat  fir:^  entered  on  the  con- 
struction described  in  tii*?   contract,   Out   there  uaa   serious 
trouble   betfreen  the   partners  before  the  accident  to   ; indrop. 
Easjmasen  before  that  tjuae  dropped  cut  tsued  under  tiie  dis- 
pleasure of  his  quondam  partners,      ufhon  7iri(%e  also  severed 
dia  connection  with  tiie  fins,   very  info  really,  according  to 
lii a  testimony*   is  left  soszewlmt  indefinite  by  conflicting 
state.euta  of  Urn  Viitnesseo  in   this  cause,       jjocu&entary 
evidence,   however,    the   autnt?r«tieivr  of    shieh,    in   ^pite  of 
denials,   we  du  not   doubt,   8*84124   <suow  that   it   *ms  not  until 
after  tjae  date  of   tMi  accident,      it  is  of  no  importance  is 
our  discussion  of  tdis  cs.se.      it  Is  plain  that  at  seae  ii&.e 
Has«iU3sen  and  Gage,   beta,   left   &a§*   to  carry  on   the  bMHiness 
once  proaeeuted  unaer  tiie-  firjs  n&a;e  of  R&tgntfcSMMii  ft  <^&pe, 
^tetiier  tG.e  contract  JWftiWttn  tfet  ^teei  Company  and  P-'i^uaen 
p  G-a^e**,  under  ^i-ich  thi«   ;?ork  ^  tas  i:fPe:iry  wureiiouse  was 
oegun,   ^as  in  force   at   i«o    ■-  tiie  accident   is   one  of   the 

matters  ;,otly  contested  in   tnis  litigation.      Piseusaien  of  it 
in  Uiia  opinion  v?i!3    be  deferred  until  the  circumstances  of 
the  accident  are  stated,      in  beginning  the   \tork  to  be   done 
under  Uut  contract,  Gage,  *,*ue  iis-d  Cii&rpf  of  tfee  actual   ^or&» 
aired  one  t^en  heetiey  to  act,  as  foreman  of   th«  m»  employed 


: 


ok   the  job.     "here  ^as  a  derrick  in  operation  by   •.fe.ieh   iron 
coiu«mo  a***  put  in  ptaen,         u«:re  was   tsathuony  at  the   trial 
hoio*  u.oh.   fcala  derrick  waa   *«»t  on  a  f«W  g&&J3ka*a    fchat  i*hca 
it  i.„ivea  .;>r:;vv  io-^do,    aucu  tm  an  iron  oniu^n,    »i$  V3&3.6**    in 
the  longaage  »f  p»  .,  "geaarally  fciek  uji  oehta4  and 

ainx   doT^n  in  front  and  aa&feefe  around."      in    fcaa  aarda  of 
asother  witness,    during  t&a   week  prec:^^   uue   aeaidast   "the 
ground  *sm3  sogtiy  and  -set*5;    *%&&t  t&ca  tins  derrick   aas&A  sink 
into   tj^e  ;uu45  i*.  ?oula  pry  it  out",    &s4  x,uey 

•rnised   fc&at  derrick  up  out  of   tne  w&&  five  or  »ix  tines  & 
day'';    M&4  *i&aa   tela  derrick  na*  carrying  a  load  it     oald 
asing    out  in  front,   6&*t3  in  front  and  !kick  up  behind.* 

August  ^lat  J.eetley  ordered  the  plaintiff,  .  Ik- 
drop,   and  aether   aastaaan  aaateti  Barber  «    to  deck  a  ei:ain   to  a 
coluan  that   it  slight  64   raised  by  tne  engine.     hi«--rop  and 
Barber  hooked  the  cr.Kin  on  tne  column,     f&ey  did  not,  fee  ever, 
place  the  afeaJUl  around  the  eolusan  because   tne  eolu&n  «as  lying 
80  close  to  the  ground  that   this  could  not  be  done,     They  hooked 
the  eaaJJI  t      the  fian&ea  ©f   the  colursn  sorely,   latasdiag  to 
raise   the  colusm  off  fcfta  ground,  block  it  up,   Bad  thon  put 
the  chain  around  it  in  eueh  a  aamnay  %&**  it  could  be  raided 
into  ita  destined  place,      men   they  fead  £aat«a«&  tne  hook  to 
the  flanges  heetley  si{.,na£led  the  engineer  to   start  his  an* 
t;ine.        The  engineer  did  so  and  the  column  rose   severs!  feet; 
from  tne  ground.       kindrop  m&  barber   then  called  out,   "*&&£ 
will  do  -  that   io  ni^h*,   indicating  that  the  paint  asd  been 
reached  at   aMsfe.  fcfei  hciytinjs  »r;euld  ce&se  for  tne  hook  tmd 
chain  to  b«    readjusted.     I  eetley,   *£M    says    he    thought    fc&ttt 
tney  auad  the  cnain  around  tfea  e.vl  ui.ii  £2.1    rigfal    '-  -    fea4  B&e&ad 
it  in<!,  ande  at   this  point  the  mistake  of  directing  the  engi- 
neer to   ga   on  witii   tlM  hoiatiaj*,    aayisgj    M^   aa   running   this 
work,   and  when  I  give  you  a  signal  you  aaat  fce  pay  at  ten  U  OB 


tv  ae.«       :s.en,    ftaya  ;,eeUcy,    tfca   engineer   •«•»!   *****  ana   fc&* 
derrick   gasfc  uosm  en   fefaa  acitos  of    ;    .         .,   and  tte*   rigat  end 
alippec  up  and    t&s  cviu&n  west   4*aa   &a4    1;m.u(,v.   es      la    re    f    ;;j;d 
tare  a!3  feat   I*  | ;©ft   fcegfttfear  and   pi^   tLe  ooIokb  off  of  hi».« 

■-"   &»*  raaai***1    &*    Laji  ria*    faa    sfeiofe  fcbi*  suit  is 
brou&dt,   god  fcu   question  car,  be   reag-oaably  ft&d*  of   u;t    uiiount 
of   the  ftm«t  if   Uie  defcnyjuita   s.re  liable. 

Keatiey  testified  on  trwa  examination   tuat   Ums 

accident   tb»s  j^u; riag    ...  feia  mistake  tid  by 

his  f*a&fc  entirely. 

*r<    8» 3      Gatsra*  be  a*   aoubt   of    fe&*  lia- 
bility cf  ^eetiey  fa,-   the  injuries  Buffered  b.  :p  if 
this   statc.v.cnt  mia  accurate,   absthar   fcaa  aaaidaat  easa  <tue  en- 
tirely  to   trie   insecure  fastening     of   fc&«  hook  tmd   to   Dti  isse* 
diatc  order  givers  by  S  eeCey,    or  Ml  complicated  or  connected 
with  ma  unsafe   bed  i;.j:ro^r  locatio               a«  rterrtek.      rut   the 
question  for  vd;oa  Eaatlay  aa*  vis??  principal   aad   *&©,    there- 
for®, Hi    at    -••   liable  &ad*r  fcfe        ."iridic  of  respondeat  superior 
under  tne  seoasai  %&v  rule,   as*   !>g#»  asd  pagan*   t&a   nbject  of 
dispute   &h*r*af«e?s   a*  vrill  br;   seen.      :  --o  reaver,   it   is  main- 
tained fcy  plaintiff,   &a  -sill   hi  re rter  be   e?en,    tfefrt    if   the  in- 
secure  situation  and    ttasdisg  of   tun   dev.-Acs:   contributed   to 
the  aeciient,  as  plaintiff  in*islu  it   did,   ott*er  parson*  beaiuea 
Eeetley  were  under  a  statutory  liability  far  it,    ir.yoeed  by 
the  Act  of  Hut  Genera               viy  *g     *&**&  June  3,  19:?,   en- 
titled m 

8S  aravi&U&g  fur  the  protection  sad  safety 
©f  parses*  in  and  about  the  construction,  repairing,  altera- 
tion or  removal  of  Buildinga,    bridges*   viadaiafc*  »«r 

structures,    ss<  vide  fox    the  enforcement   thereof  »• 

,  is  liability,    ,  .    £*  no-w  contended  by    -.laintiiT , 
axtenda,    unaer  t«e  eireu;  stances  of   fcfei*  ****•   to   the  ai-yell- 
ant,    tuc  modern  Sfc«fli    structural   &*$*&?,    gad  to  3*«*,   jointly, 


fcrf* 


in    »-; 


«   6u 


t 


■-■■   defensible  g&ethe?  cv  set   |&e  contract 

Nrtww  *ge«  hi  .  b4j  fo  t  -,rc  recited,  t?as  in 

X 
ferae  at    fc&e    t&ae  o      the  aeelae&i   ox    ta,      f&ia   eon tent lea 

will   be  herer-fl< »  .     ^&&m 

■■','■       »   -  Is    r©3  -   setiea  in   the 

uireuit  uourt  ag&isst       u       ..  ,       on  anii  Softest  dtge, 

Uolar  btteiaeea  as  Saaattseea  &  Saga**  :.d£r  o,   1010,  he 

filed  la   said   ftatlaa  i  --.tion  in  i«e   counts*      in   tree 

first  he   eiu fc3         il<  I  ae  col- 

u.   .  l&ee   &y    \..   i.i    .  m  ,-va,-,ts  ordered   the  >>l??in- 

u-  heXd    ihe  •_..-:..  cr  t@   alio*  f&e  ct-i  'd   to 

.   ..       :  I    •    .  .      .     -    ■-,    3«iue%    aaB  I        /•...;    %  .■..;-.*    ftatgp    30    to 

operate  *the  dor. vie.:  >.irts,   that 

sme  or  any  part   Lnereof   miould  not  *l£e  aad   -' ■•'.  1   £faat  the 
esluun%    bat    i.  ly  '?  Ci>lvt-vn    without 

warning    so   that  it  fell   on   13a  .tiff,      la   fcfee   second 

count  fee  cn&rged  that  under  ine  statutes  of  llltaels  the  de- 
fendants h^d  the  duty  of  erecting,  ■•  1  sing  and  operating  the 
ueriicik   so  mm  t     gi?a    or;    e  I    .  :  iteet-ior    \  ■  -      r   cr  ;u?d 

aa  I     1  bd  ea  tc  prevent   the  fall lag  $f  rs.y  a&terlal  used 

•as*  valoa  euty  tney  aegleated,   to  the  injury  ~~d  d*saa$« 
of  the  pl&iatiff. 

Saga  onij  vin.G  carved;   BassBasaes  a&a  cot  found, 
I  was  defaulted  on  fe&reh  1,  1911,      3a  £areh  17,   1911,  an 
order  w&a  entered  allewiag   la.e  pl&iaiiff  to  aaaaaS  all  pases* 
and  proceedings  by    saltiBi  -cer»  Sfcee3    structural   CeaajHaa$ 

a  party  defendant  end  allewiag  the  plaJUitiff   to  file  additional! 
counts  t.    tbe  declaration  irvvtnr.ter.     S&e  counts  filed  were 
the   ease  a*  the  tw>  a*£«iaa3    counts  recited,   aits  the 

addition  of   the  hodant    iteel   otructurai    fteassnar  aa  a  party  de- 
fendant,  m  ***&  F-aa******  a*  *•**  a*i  the  Steal   &*#«* 
stood  chanted  ****  Joiat  aegleet  of  duty   results   in  injury. 


~teel  Company  was   served  and  ©«   ;-.pril   IS, 
19il.   pleaded  •***  guilty."     ^e-te^oer  3$,   iSJX,   Rn  appear- 
ance wag  entered  in   the   cs.ute   for   Robert   va^e.      .^er-tesber   -  , 
1911,    the  default   of  8l>g»  was   vacated  led  he  filed  a  ;d  ea  of 
not  guilty. 

On  the  p%nn&ia#n   »t&t«d  the  tnrtiea  went  to  trial 
on  gfeptttititx  Zm,   liill.       Biurlttg  the   trial   the  original  counts 
of  .Pecewber  6,  1510,    srere  withdrawn.      ::hc   trial  tested  t*o 
full    T?ee!<s,   a  verdict  being  returned  on  October  13,   1911,   in 
fevor  of  the  plaintiff     for  S4CvU,     &*gan»tt«3&«  naa  objection- 
ai-le   conduct  of  counsel   on  both    sides  o&xked   the  progress  of 
the  case,     ffcts  t?&s  duo  doubtless  to  the  intense  bitterness 
gf&eh  fead  been  injected  into  the  controversy  by  the  direct 
conflict  of  testimony  on  saa  serial  points  and  the  cnargea* ex- 
pressly sad*  or  insinuated  against  parties  interested,   of 
P'-rjury,   forgery,    subornation  of  perjury,   lati-aidatiwa  of  wit- 
nea&es   ana  eoc&pleted  &uraers,    inciu<jin&»aa  to   safes   of    the 
e)Murg*S>t    counsel   as   wel3    as  parties  una   igitaessss.      L-o   svenly 
could  bla.se   bs  aiviued  between  t&s  counsel    fckftt   it  Is  not   -?orth 
AUl  fu;-tat?r  to   Bgs&MttdVSVt  on  s&t   ihaecQ^Uj  8&@r&Ot*r     of  the 
proceedings  at  $&«   trial,   ear*    SS   I  -    -....:.-.-..  -       •.-•'.-. -ed# 

to   SStj  ;,cie  concersiiiijT  Uts  ui-ut^s  s&ds  . ;  i&ery  sad  cub co- 

nation o»    perjury   than   Nasvt   &J3S?  were  eoa-juctrA  v   iisprsvtsl  and 
that  no   imputation  of  tm$  •-■ %i*>g  VSSM    £J      i  exhibit  le»i  of 

bad   temper  ana  fcitteroeas  before    fetes  Ssstyt   settS-d  fei    ifi  fairness 
entertained  •£&!»*«   aay  si    tft««   s#t«3l         -  *  '•  fwJ   o.;;.  iteration 
of  t&is  record.  -   "the  aet^oa  u^  es&ductiJig   the    crial 

■■ted  aj;d  fetes  lotes^eetios  sf  fetes**  ?S5riet»  &&*>*$••  sad 
fcteslar  r«fut-;-tion  brsttght  into  freJ  -  I  :rt3  of 

fourteen  hunureo  pa^ea   fee  be  addsd   fe«    &te«  t  ecord 

of  a  hundred  isore. 


- 


Dm   $?ere   aixty-ei./ht   instructions    ;Svea   to 
tfee  ,1ury, 

i&ia  er,tirt-  St  t%et  sua 

to  »13    vhe  C&Jeatieaa  and  questions  mi  .s-rem  rs      tc 

*U  thf  ir?;^:  v':tn  based  •<-;  e?ow,  m  ^:«e  giv«nt  sia  our  duty 
required,  ccnsi -Aerate  and  careful  attention,  o  t&g  necea- 
»it?   for  it  $&      t '•         ic   tfo*  &i9  u         'S9  is 

-  isg  t&e  trial   ti  ,        ynd 

^uie;-:  *..-■*•■  '•■zozrwtGd  contest  ms4  protl-s-  t^stii^sy  cs.oterad, 
«a»   Aether   as   ft*  '■"»  ,    191    ,    the  contract    &et  ae 

icier*,  ileal,  structural  ■'■  ■        ■■  ■<  Saga  &a4  been  eaitaella4* 

imd  £*$•  *i'?d  o^'co^e  a   ^w.p<'>-x!3teFH*?»«t  04  ,r:r  of    the  v. &rtR 

for  the  Steal  Co-jk-oojjv,  occupy  in.e  k&  istaissediat*  gaeaiti&a  of 
control  bet ,vae  eetley;    or,    f  i  put    it   at 

one*  sore  eeaerehen lively  wd  briefly,    *!»»£&&£  t  ny 

•sae  itj  uortrol   of   ti&a  *et&   on    I  i  ■-.  ■-  n    6£k£c  at 

this  $eist  not   because  we  t&isle  feast   ait&aif  astasa?   to    the 
Qtte&fcl&S  &6&14  ncces, mrily  fe*   ontrcll  lag  or:   '-■  rectneaa 

of  tjils  .joint  JudfGBftiBfe*  but  because  of  ite  baarlag  98  the 
question,  «&U&  fe&a  feoffi  raised  «nd  aaat  >:e  *eeiie<?t  of  the 
effect  of   the      stste  of  the  pleadings   MB   fcfce      i   hta  of  the 
apr  ell ee . 

immediately  ob   the  £*s$itiea  of   the   vavSlet    the 
defendants  sovej  for  a  nay  tri*?l,      $b£a  aottors  was  F?ot 
breuriit  t©  a  hearing  ur.til    BOYCaJba*  3&,  1911,  ateai    it  ■sme 
disposed  of. 

I  r  ,,}  ,   1911,    it   WW  on    -vot^on  of  the 

plaintiff   ordered  tfeat  ho  u^ve  lc«vfi    '  nd  the   second 

additional  count  to  the  declaration  filed  in   tftid  cause  in- 
staffer  m      I      Til1;   as   •tdaitionftl   count   to    &&e   declaration 
filed  in   aaiti  cause  iaataata?** 
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.  i.  gdgtettt    v-        $U       -    Id    &eS3Jid    SOliUt    $i  .rcii 

x?t   iS2J.«   ..   d«   to  $«U  •  -       -<-■        •   •  ■  >         •   s®*«    -"  our 

?j.sv. ,   ^.^rtaat,      U   added  a  it  Is  and  s&u     .  v        a 

in        •     '  i      -.    -     cujus"  a.:>:  *aegli    I     M      Mi  *wil£«3   asi* 
dnet%  ot    b  ioh   '    .  «**•.  •  w  »    ---    UU«ria« 

io  aharged  U    a«   a  direst    re»  Lt« 

»tead  or  ?*a  fedultic-ual  c^t*  only,   as  the 
order  reads,    the  piaxaiiff  filed  en  Seye«%er  i  -  ,    I    U,    fciire© 
•«ddit4o*«a  aouiits*^     S&esa  tma  a  saetiea   b$   the  fere     .    ta 
the  B*xt    .ay*   '^  *fc-r,    :;:o/e:^isr  ,;.;,,   V.fll(    to        •  . 
these  M       .  snsta*    sshii  (Mi   «**  denied*    bo     .  i  t 

all   three  aau?  ee  eensidsysd  as  having  been  filed    litis  leave 

.  s  ...'.lie  asaigssaeat  ot   error  sails  ir.  ^nestles  the 

rightfulness  &f  the  srdei  aliasing  as  additional  eennt  or 
refusing  .-,  -t.i.,  y  o,-.-  t&f  counts  that  ssxe  filed*  *hsxs 
were,   hs   ;ver,  excei.tzajii  reserved!   :.     .  llsi  t& 

■ ; .    Ml    fJJU    "an   additional   eeunt*11      fell   of   the 

ee  sea&ts  »f    --.v.  fees  asert  l ii«   ..    ...  ■.    joint 

liablj  ity   be  ee  that  tae 

derrick  and  fin*  <-\  )  aj    p  » 

t  si  —    ^-  -v-;  that 

deft.     Bit!  fcfci      at  !      ■•  *•  pises 

lated  thai   d  it  ■   •  •  U   an       •'■  ■ 

grwmd*      ;  -  and  - 

the  def<       :     ■  a  mglii  eut'r   ■  Iy 

j3ov6d  and  that   fe&a  net  result,  ,  essi** 

.■  .      ?htt  third  S        ;.  I  :i   *»**  tjt-{i  dc': "' 

est*  negligently  P&a*  ***    ;teei  Cos~ 

_ny  -  .,  roans  und*r  Sues;    I 

£*****?  aa  for.  •*■*■**     '         .'^  general 

i    ■;  and  cent r. 7    ef  «*  *      *•«    « 

«nd   tx.t   ;cetley   :•  W^   *^«  uot"~  of    '"C   •wfrttfc 
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tc  be   suddenly  shifted  and  *by  reason  of  the  joint  and  con- 
current  negligence  of   the  defendant*  and  each  of  thea*  co- 
operating witr,  the  negligence   of   their  servant,      ..en  heetley"', 
tiie  accident  happened, 

rhe  second  count  ©f  .;  ove.sber  alwt  is  specifically 
based  on  statut  ry  liability.      It    aayy,  t&ai  tue  steel  Go 
esspioyed  tne  plaintiff  aa  as   iron    sfarkes  mid  Sage  as  its 
auperintenuent  having  charge   cf   the   sg  ^liances  and  worsen, 
and  that  Ca&e   sas  in   cxiar^e  of    the  derrick  and   the  placing 
thereof  *on  bei*alf  of  tne  other  defendant,    Hie  .-.  odern  Steel 
structural  Gosipa»y,amA  ^itti  taeir  kre-.viedpc  and  conaent  and 
subject   to  their  orders  and  directions.*      It  further  a-saerts 
that  the  defendants  did  not  greet  the  derrick   safely   is  ae- 
cord?c;ce  vita   tae   statute    (of  ISC  7}  ,    sad   fe&at  ;:-.a  a  direct   re- 
sult of   the  wilful  violation  of  the   atntute  Bind  of   the  wil- 
ful failure  of   the   defenaai-ti  to   comply  witn  the  provisions 
thereof,    tue  accident  happened. 

After  deniai    of   the  defendants*  .motion  on  Pcve^- 

ber  ftft*  1913      to   otriice  the  aouition&l  counts  of  heve^ber  21, 

1-311      fraa    Jw   fil-a,    the  following  order  was  entered  by  the 

;:ourt; 

"it  ia  oraersd  tfeaf   tiic   def &^-iaato'    plea  of  gen- 
eral  is^ue  filed  herein  stand  as  pleaded  to   all  counts  of 
said  declaration,   and  on  lik'    motion  le&Vfc  ia  given   the  ue- 
feiiaant  Modern  „teel  Structural   Coapaoy  to  file  a  orecial 
plea  to  all   counts  ox    the   uoclarotions   filed  in   said  cauoc, 
inetanter,* 

In  pursuance  of   aaia  X<,ave   the   Steel  Company 
filed  en    acid  "  erases*  ^snd  a  opec.:..      l*:at    in  atoieh  it  as- 
serted that  it  ma  not  eis.-p.ee  in   the   erection  of   the      'soary 
warehouse;    fcaat  on  July  3&«    1810*    it  let   the   contract   for 
the  unl  I    ,    erection   ead   riveting   of  all    the   structural 

steel   for  said  *areiu>ui>e  to  tue  fir,    of   Baaaus  »s       Qage. 
^o  hereafter  *ere  *****•*•«  tv     „n      .   ^e;    that   taere- 


LI 


■- 

■:■     - 
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after  Re—aeam  t  cage  and   th*ir  ttt**«»ees  Gftge  «took  c. 
of  and  lied  absolute  arid  complete:   sentrd   of9   ail    said   a»lfe, 
*free  fros  any  supervision  or  control  by  tfec  modern  wteel 
•rotruetural   Ooapany*;    that  the  plaintiff  was  ta*   servant  of 
Bas^usaen  *  0*gt  or  tags,   and  not  of   Ot«   Steel  Cejepaay, 
that  the  hoiaiin*  apparatus  and  derrick  were  not  at   the 
tkse  of  the  accident  the  propert:    of   the  defendant   *nor 
under  its  .yan<,  e&ftnt,    control  or  supervision  nor  in  its 
possession."       \. 

n    the    saGifc   day,    aovessber  £is,   1911*    the  ao- 
tion  for  a  new  trial   #as  heard  and  denied,   a*  «a  also  a 
raotion  in  arrest  of  Jttdgaent,     <?todgeeat  for  ,4      B  *?ae 
then  entered  upon   tne  verdict  in«%   both  defendants. 

.he  proposition  -ms  vi^orouuly  insisted  on 
by  the   plaintiff  in  urgu&aent  in   this  Court,    that  under  the 
state  of   tin-,    pleadings   detailed  neither  ft!     lae    lefendai^ta 
can  deny  tne  operation  and  control  of   the   instrumentalities, 
that  is,   of  tne   noioting  apparatus  ri  ii         Id   the  injury, 

arently  because  the  xbutract    ur.iatakenly) 
describes   the   *]  ecial  plea  as   tfoongh  filed  only   to   the  ad  . .  ~ 
tional  counts  filed     oveaber  21,   1911  a   it   is  maintained  that 
it  does  not  apply   to   the  counts  filed     arch  17,  191&«   cxid 
that  therefore  the  general   issue  atanainp  alone  to  those 
counts,   the  doctrine  of  Traction  Co.   v»   v'erka,   £*fl    xli. »    95, 
and  of  aisiilar  esses,  isclds     d^itted  the   "ownership,   control 
sua  e^floy&ent'*'   necessary  to  wake  the  CoapiJiy  as  well  as 
liable  ior  heetley'a  negligeae*, 

■  ■-.«   -  nswer  le    thil   is  obvious.      Ess   general    is- 
aue   deee  not    .>ti.».«d  alone   to   fcheas   counts,        hi    B       siaJ      !>'& 
of  aove^ber  22nd  was  directed  to    the   entire   declaration  as 
it   stood  at   that   tiiae,      *MWH  Bla**ti  .-itionod  in 

•plea  MtM  erarythiBg   in   the  «uy  al    ■   declaration   then 
on  file. 


Nft*# 


IS 


Criticise  Might  sell  t*  Of  the  mttlN  of 

the  discretion  ox"  the  court  in  allowing  tsors  t&a*  a  ..onth 
after  the  trial  additional  counts  to  s  » declaration*   shiek 
he  had  senticntu  as  a  con^r  aiint    factor  in  -  large  number  of 
65  instructions  £,i¥«m  at   Um  trial  and  had  »j  eoif  icaily  de- 
fined in  tne  66Ui  as  &eo*i&sg  *tha  &*  Itiosal    counts  filed 
B*x<eh  17 1  lan*.    .out  ianm****  m  i«  u^ia  rearrnngeiaent  of  Use 
pleadings  after   the   trxal  iia>   ft  ive   ween,   if    u.t   declaration 
was  ty  be   thus  amended  to   suit   the  plaintiff *  i  evidence,    cer- 
tainly the  plaintiff  eannot  complain  that  one     of   the  de- 
fendants should  he  allowed   to  plead  to   suit   its  evic;e*;ce  on  a 
point  on  vhici-i  tnere  could  be  no  surprise*  tut  it  had  be  en  the 
center  of  contest  in  Use   tee   veeka  ^rantling. 

Ana  if   this  plea  sea   ;  r^j M  i'ly  files  it  sake*  ef- 
fective the  defense,   if  ssa&t  out,    &m%  hae  Desman?   -as  not  in 
control  of   the  instrumentality  doing   the  injury  nor  Use 
"superior*   iti*9   should  respond  for   the  negligence  oi*      eetley, 
as  are  ncld  Uft&t   the  fttate  of   the  pleadings  has 
not  foreclosed  tne  ,*teel  Co^p;  ny  at  least  frees  denying   tne 
joint  liability  of  itdeif  and  cage,   the  question  of  the  vro- 
priety  of  thie  joint  41104?  .ent  would  be  easy  to  answer  if  ^e 
should  ignore  for  the  isosaent   the  statute  of  June   &a    19.7, 

Under  hue  cou..an  law,   to  rerh-ei-  tbw   ^teel  Com- 
pany and  §ag«  botn  liable,    they   either  «ttel   jointly  have  been    the 
principals  of  -.moa  i\eetl«y  vas  a   servant,    (if  it  was  £***• 
ley'e  negligent  order  Umi  produeed  ti*e  accident,   oar  both 
jointly  in  control   of  a  derrick  unsafe  in  its  cper-tion  be- 
cause of  its  location,  for    aaietl  both  srere  jointly   to  felsaae. 

f  neither  of  the**  conditions  can  we  find  any  evidence    -nat- 
ever  in  the   record.      If  it   inhere*  in  the  verdict  of  the  jury 
that   they   so   found,    tne  verdict   la   witoout  bftfti*   in  the  evi- 
dence m  UM*  its  clear  weight. 

ue  plaintiff   sale   in   ~i*   testimony   Utttt   - 


IJ310«iO    a.x. 
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*xh©  boos  r,?ould  lift  the  cclu&n  clear  off  the 
ground  if  the  chain  9U  on  properly.     The   sh&ia  «a8«*t  on 
properly;   it  ^aa  just  hoaked  on    .it/,  a  acok.     It   u^auld 
nave  been  fastened  right  around    the  eoiusm,  hooked  in  be- 
hind.    The  ehs  in  itee3f  should  hty<?  been  trapped  around  the 
column.      «e  didn-t  do  it   that   say  because  -se  couldn't  get 
hold  of    it.        it  ?me  buried  is  deer.  .aud.    «  -        ;he   enaia 

ws  hooded  on  properly  to  zv.i*e   it  as  iUgh  as  we  xn tended  to 
raise  it;   it  wm  all   rlg&t  fcr  8    .  led  to  do."       y 

.<:    CiiiKit   &&&«  accurately   states   the  cause  of 
the  aeeiaent  and  it  involves  tne  conclusion,   in  fc&e  language 
of  the  appellant  i;oi;pany*s  B££&a&$ati    fch&t   the  aceiaent    ?ould 
have  happened  ju^t   tne    tSttf  if   the  bcosi  had  not   3aucked%   arid 
«Bt&4  r.-ot  havs  happened  if   the  ne^li^ent  order  had  not  been 
given;    ir.  otner  words,    ...        the  proximate  cause  of   the  acci- 
dent was  the  order  of  .eetley  to  mis*e  tiie  column  into  posi- 
tion «hen  there  was  merely  a  temporary  ;.itc.  on  it  for  the 
purpose   of  palling  it  off  tae  ground  and  not  for  the  purpose 
of  raising  it  into  position. 

If  reetley  and  his  aegligett   order  were  alone   to 
blase,   as  he   says  they    ?ere,    B&6  as,   unuer   this  theory*    they 
•sould  be,   then   the  employer  of  ^.eetiey  wo^ld  oh   liable,   mmtaeT 
it   were    -age  or  Umi  &&«§£   0  stpany.     Sttt    tuey    fould  not  both 
be.        If  cage  me  an   independent   subcontractor  anu     eetley 
his  servant,  the  doctrine  of  "respondeat  superior"   *9B&4 
not  extend  the  liability  to  the  original  primary  contract*- 
for   tae  building.      !*or,if  at   the   i»   of    the  accident  GegS 
was  not  an  m*»gli*ili*  contractor,   aut   the  s.ipe-riatenuent 
or  manager  for  the  bteel   botany,    intermediately  in  control 
of   the    mm.  between  tue  Company  and  the  foremen     Keetley, 
(      iohia   the  plaintiff's  tueory)   ^ould  the   aoc trine  of 
'respondeat   sup ,-rior*  *»%*  -m.;e  ***   this  negUt^ce  of  ,.eet- 
iey's,    there  berns  no  evidence  of  S»g»*»  presence  or  {?*»*£«&- 
pation  In  any  fe»  ***«*■*  in   tfea   negligence  of   the   Berrant. 
The  liability  ^ould  rest  only  on   the  e^loyer  and  the  negli- 
gent  e^loyee  or  employees,   not  as   #**3    OB  all    latoMttft* 


il 
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>a  of   service  against  vfyam  s«  i  uem  was  proven. 

Ami  ever,  if   era   WKP*   le   MM&BMI  -.hat   Hue 
aipht  justifiably  decide  that  the  unsafe  location  of  the 
derrick  «M  at  least  a  concurrent   cause  of   uie  a<  fc,    xt 

would  not  saterially  change   the  considerations  B&iei3   would 
affect  tae  busbbmMI  law  liability  of  the  parties.,      *n  that 
case  Ga^e  £..igxit  be  neld  responsible  under  t&e   ee-sa sea  law 
for  tae  operation  of  the  derrick  iv  nnafe  location 

if  he  were  the  person   ahe  l»c;^t;u  suN   opca.^d  it   there: 
or  the  Bets&tmg  mf&kt  ~e  liable  if  it  ■s&a  Hit  a  , 
party  in   that  regard,   but   there  is  no  evidence 
can  find  t.u&t  the     both  jointly  or  both  severally  had 
ao  located   or  «NBM   so   egMtiWtiBi  -  :    ee. 

in  &  cawe,  htmagygg,    tried  :*s  fcfe&a  isas,   ex- 
haustively, ^ith  every*  jiing  pat  and  siloed  in  evidence 
--ich  it  is  reasonable  to  suppose  eoul  ■  -  atsy  3  ight  sa 

QM  euestion,    it  >?oulci  be  unjustifiable   for  uo,   because  the 
cause  suist  be  rexmnded  and  cms  or  other  s$    *.:.<    parties  de- 
fendant eli^inatf-d,  to  refrain  fgoa  cspre&uin*:  our  opinion  &» 
te   tae  matter  sd  hotiy  contested,   tta»»l|r,     Aether  on  Aggo&t 
51 »  191:  ,    the  contract  between  the  :  odern   i-teel  structural 
Cossp&ny  and  Cage  -sua  in  force. 

'a  tae  record  srhich  eosuea  to  us*   we  fesave  no  hesi- 
tation in   e&yiag   tj^at  a  verdict  thi«&  neeeesarxly  involved 
the  finaicg  ihu*.  the  contract,   in  question  was  cancelled  be- 
fore that  date  ^ould  t>&  an&xnsi  ti^c  we&g&t  of  the  evidence. 
i«  do  not  propose   to  lengthen  tnia  opinion  by  a  detailed  dis- 
cussion of  tae  evidence  on  thin  i^int,   all  parts  of  wnie; 
ever v   word  of   vsiieh  vre  i^e   considered.      It   ia   sufficient  to 
eay  taut  feetfe     ap-e   arh        -.o»    testifying  in   direct,   contradic- 
tion cencorjunf;  the  ali?£:ed  cancellation  by  ^pree&snt      ;;        - 
gu-t  33,  131'',   ^?ere   to  our  sands-  so   tt&tfm  to  be  untrustworthy 
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&nd  unscrupulous     by  t«*sir  a«n  ad:.u  contra&ic- 

ticas  f-sa  attempted  e^i.l&nations  oti   ;,***?    stand,    that. 
tneir  teatia*e»y  should  fefi   cc^      .  -  valueless    ;>iaari  It 

contradicts  tne  tcathuon;y     ,;f  unweuci^u   £ii«€    >es, 
i&*£*giix£i&£  tneuu  both  on   Uiis  i;oint,   we  are  led  to  fora* 
our  opinion  iiore  by  documentary  evidence,  .?  not 

lie  and  ms  not  evidently  t*&&*&   tc  eseet  any  preconceived 
theory,    Ui&i  by  anything  elat   in  fcfee  c.:.f  e.        _.:vfc    huu- 
isent&ry  evidence  is*  iio%4evort  consistent  >?ita  sang  con- 
firmatory of  the  teotii^ony  of  the  utni^eached  oeo 
\?iic  contradict  orid£-e«      it  la  not  e                 :;ttwe  f-.ink, 
srith   the   trsthaony  of  Bridge. 

If  it  necesuarxly  inhered  in   the   </•:      •----  of 
the  jury  tnat   the  contract  in  question  ^as  cancelled  be- 
fore ttus  accident  and  tnat  before   that  time?  the  &ie«l 
structural  Colony  decama  the  operator  of  the  aerri&fc 
sud  the  esujloyer  of     eetley  and  $&«  ;iff,   wt  3..culd 

hold  the   verdict  to   tit    u^inat   tne  *«i£:nt  of   the   evidence 
on  that  ground. 

hut  the  greatest  ^i4  sat  ■  .'i't   i    pJai  ;>is 

in  tne  plaintiff's  argument  ia  pieced  on  &  s,M^ut.ory  lia- 
bility and  on  a   position  Sfeieh  usaer  the  *..  Lea  tii&t 
the  jury  justifiably  found  the  unsafe  location  £J3d  oroc- 
tion  of  the  derrick  the   sole  or  a  cor  crib w.txng  cause  cf 
the  sccicont,    sould  ?en.»er  it  isasaaterial    wiether  the 
structural  cteel  Ssapaagp  ia&3  or  was  not  the  operator  of 
the  said  derrick    or  £^a  or  h^d  not  any  actual  i-nrticipa- 
tioa  in  its  location  and   in   its   o^h;               •?&  on   that  lo- 
cation.'   it  is  u-uia  exyresaed  in  the  ap?eH*#fa  ay&u:s^*3t: 

*Ii   could  not  aisuce   any  difference  as   to   de- 
ist's  llaltlllffij   u:tier  th*=   t*atute  ^he\ner  the     v>em 
&£•«!    .*tructuml  *.-  -   in  sh*£$«  of   &&i€  -.?<  ;  .  . 

original  contractu    ,    it  &TW&&t   ur 

ife.co-t;r  .  "'-e  ^aa  in  e&urgti  ui    *&a  9*$£ic  as  &  subcontractor 
m>d>»  ia«  ...  ooern  .>t<-el  s*«*m»*»*»5   *»-««--—- 
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isapesed  a  co&iwoa  duty  upon  them  boti,  in  any  event.** 

Vhis   tnesls   13    supported  by  e.  forceful   and  able 
■VgttMWt,       But  It  has  not  convinced  ua.      In  cane truing  pre- 
cisely a£ad&af  I aWffiiiajHH  in  a  city   ordinance  in  SiafettM  v. 
Chnpln  A  Gore,   14?    Ill,   App.,    5V;.,    aa4  179   111,   App.,    12, 
we  held  tttftt  M)  ordinance  wnich  read,   *.it   ©hall   be   the  duty 
of  all   owner*,   con  tractor*,   builders  or  persons*  having  con- 
trol  or  supervision  of  all  buildings  in  course  of   erection 
i    i    *   to   see   that  Jill   s   *   *  o.  eningt  in   IImi   floors  shall,  be 
covered  or  properly  |  ret  oted'',    aid  not  impose  »  statutory 
duty  on  s*ny  person  in  the  classes  anaed  who  aid  not  h*ve  con- 
trol  or  supervision  of  the  buiJding.     Ifet  Pourt  of  Appeals 
in  »ew  York  has  Matt  r  si&iliwr  decision  in  construing  similar 
Itmpiwg*^     Raaaaf  v,  isrogan  Construction  8«t|   WM  l«   3f«  S3. 
the  statute  involved  in   the  ciee  at  bar,    feft*f  fearing  declared 
in  its  first  section  that  - 

•All    *   «  hoists   (ftnd)   cr&noa   *    erected   «    *   for 
*   use  in   Mm  erection  *   of  any   *    structure  shall   be  erected 
and  constructed  in  a  safe,    suitable  and  pwptat  MHUMf  and 
shall  be  so  erected  ana  constructed,   plaoaq1   Had  operated  as 
Is     ive  proper  tmi  adequate  protection    I      HM   iitfa   aad  limb 
of  any  person  or  persona   ■nplayaa'  or  angagta4   Uaavaia  *  • 
in  auc;.  manner  as  to  prevent   lift*  falling  of  any  «**a*ial   that 
My  be  u^eo  or  uepcsitco   therein", 

says  in  its  ninth  auction: 

HAny  o..*n«r,   contractor,    subcontractor,   faimtHJB 
or  other  person  having   afa*¥ga  of  the   erection,    conatruetion, 
jrap*iritt<  ,    iTBSMIvnj    or  B*iA*ift£   of  smy   boil  din,. ,    bridpe,   via- 
duct or  other   structure   sithia  ri«i<ms  of    I   If     ct, 
an«*il  comply  villi  a!3    Hit  tank*   fclUMNMHT*" 

Kelyinp  very   strongly  on  MB   expression  of   tne 

^upre&c  court  I*  its  opinion  in  Glaffy  v.  I*ftg9  ,.,'OcJc 

Cofiipftny,   is4S   ill.,   Sa<  ,   p.   H84f    M  well    &a  upon  *•#•  general 

considerations  rdayaatiag  UM  tataat  of    ktti   utastute,    the 

plaintiff  stain  tain u   tbftt    WkeJa   a  construction  of    the   etstuta 

so  we  put  on  fefei  ardiaanaa  involved  la  Ma*  uia,  la         ore 

caae  would  be  unjustifiable,    rtI  :    ***•   °-'    tlie   wtatute  a  *aav» 

*on  duty  and  a  ■iwailW  liability  MM  rut  upon  all  *o»nera% 
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*  contractors8  »   *'  mb  contract  or  a8   s&4  m£tt*m    --  !         i    con- 

nection     U  -  tae  erection  of  &  u^,   alt&sat    refexaaes  te 

rim   charge*  of   it.        I&sjq  ©ae  eor-uiuera  t&a  aoxds 
of  -the   sietute,   t&ls  gtsaitiaa  is  «K£uiy»l«at   to   this,   -   t&at 
It   Is   be   I  ied  e#  t&e  st&li&aa  aaa&  sag?    *asa»aT*-«    *coiitiaetor*,s , 
*$$&£$$ tract sr*   or  '•fvyrssa^    courier  ,■'■..?»  any  sreafclaa 

:..,  la  Stss  purvlaa  ci    £&a   siatata*    be    held  to  "aaaa  c. 
of  it* »   aa4  feaat   fcaa   sarsa  *aj    sttear  g>a?&&&*   axs  Addas'  fee 
'cover  SU3&  person  if  tee  •    *,   ©£   it.      fe     .0  not 

sfeiBk   thia   ie  ?i  B«t&4HSl  aaaalag  of   fe&a  la;i;;u%e 
not  t&iak  the  §a$rs££   court  aas   ae    gal<£  en       1      t    so  to 
in   fctte  Cl&ffy"  ease-.       Is   Ss  not.    asy    &$S  B«SSM3S   the  lan- 
guage u^e4  la  Mat  cl&.ffy  cftae  Is  s  distais*   iaaassucb  an  the 
decieiou  in  tact  e&ge  was  reelly  put  sa  tfas  retention  of 
control  by    w..;c  cv.-tier,       Judicial  ^ictmas  of  tas  ^upratae 
Court,   avail  if  not  decisive  of   t&s  c^e  in  ^.ie..  u.ey  are 
used,   of  course  are  oonsidereu  as  guides  to  our  decisions, 
;:.ut  |a   $&a  daffy  case  the   &%&Tmw  Ccajpt  wcs  ootsbt ruing  c li- 
ferent laaajsaga*     it  wjs  treating  al   the  ssasi  ,-.    ssetisai  of 
t&e  statute,   ahica  aajra  that  in  a  certain  ecatiage&ey  ass&tissai 
"the  contractors  or  oaaera  shall   onuse  tas  shafts  or  cpeniaga 
in  each  floor  to  be  enclosed  or  fenced  in  oa  all    Biswas**     ?&a 
SaiMcaaa  O'urt  says  tfuu  la  Its  opinion  t&is  laaguags  ia&asaa 
*a$a&  aatls  the  contractor  h  aaaaw  the  duty  &i   g  ^ng 

with  tfe«  prsvia&ssai  as?  said  section'1;  but  this  *aay  -^eii  ce  »o 

ft    the  very  different  la  ■  .:  ...      iag   fcas   ii  ,it& 

*&Sjf4a$  ghaa£S  of    use  erection*,   etc.,   £a$|*as£ag  a  c:.,..-.,an  auty 
not  only  as   tea   asifeSV  and   the   subcontractor  or  person  having 
aaoh.  eaargs*  but  also  a  a  sail  on  all  intermediate  * contrac- 
tors" mja  ffarsusa  asaaests*!  ^i-%u  the  aaaarnl  eaaatyuaaiaa* 
but  aaa  baae  sublet  feaalx  eoaty^ata  or  aaastitutaA  other 
racae  x,o  laics  aaaj^e  of  taa  particular  &ork  iavolve(i«  ei 


■ 


4p 


- 


19 


l&iefe  tkerefore    tney  no  longer  I  ier 

saantioaetd  in  £lM  7ta  ieetion  .  s&$  s*i 

boti*  in  re&aos  estd  b£cau&e  atf   61  er«ae«  m  fctes  lea* 

...;c   oi    wue    sections.    Is   tt  aA;:t^.  .i'aon  fro;~   t^e 

"coBtmctor"  $6£&i$a*8  in   K&t  Bittth  sectiOf;,  .  re- 

fore  ns?t  of  tiie-  opinion   &  sesiies  of 

jses  s  ao£3teioa  J$ist   or  aevcraX   sluvy  tm   all    tbi   \  ^rscjji: 
uoniTiiftotiitl'-'iTltln  a  • ..  ive»j  construction  •  asy 

ooe  of  ti&e  33  i  .  e  seat!      ,  :-:-ativ© 

cf  t::fcir  tesyiag  control   or  ^charge"*   of   6& 

L»tl£f«  ao~-ev©r,  uii  a      ,iy  e$»* 

temut-c  far  tfee  BSlatesett  oi    tula  g#S©ml  obligation,    v^iioia 
Ml   do  not,  recognise,    *»*i»te   tnat   ai^oai   t&JU  noidiug    B&8 
Xan^uafe  of   tae   statute  und  th&  actual   decision   in    uhs  flaffy 
case  ar«  conclusive  in  .;is  t  sve* .     ,  t-  i  a&ntai&a   tamfc  if  ** 
are  of  tit€  opinion      £<ui  we  &re>    tunx,   Gage  MW  as   itt4ep«aiMBt 
subcontractor      >  -ract   v?as  still    in  f  jree, 

M   j  ;Oala  i^vlu  u>a.%  tfon  evidence  sac  -eel 

^racfcurai  Co-Aipjmy,    6&«  ariginal   contractor,  life*   t&e  o^er 
in  ibs  daffy  cn&e,    "never  par tec  «fi&&  tae  control   and  hu 
virion  of  U^  oaiidiKi,  to  any  contractor,  "out   »   *   retained 
central  and  supervision  of   lbs  ^ark.*        As    i«  &&is«    M  can 

-,$ay   fefeftt   feit®  conscientious  3e»rafa  fox  riiesa*  &aa 

failed  tv   diacloae  it   t»  »&„      It   io  true   fcts&t   fc&«   a&tfe contract 
provides  that  in  certain  contingencies  tiir  $tee3  all 

fe&V«   tue  rif.rit  sto  enter  ut-oa  m  &£   l&i  wsxie* 

contract,  but  gs  smi   Hi  t    i&«    es    i^i"k 

the  weight   of  the  aviiie-nce   is  tl3*t   ta«->y   r*-erer   did  80   *iak« 
pa«ieasiors   aaa    fcamla&t*   taa  contract*.  KB    tiU«k  titat 

the  a&NOMBit&g  to  3Jr:^e   cf  minwjr  to  &eet  Iklc  payroll,   nor  under 
ti:.e   eircu^urftanoejj  of    Vixu  cuj«,    u.*e   .  rtssfesec  of   £ig»s  sa    tae 
derriate  «sd   ^i^    u».c^l    sorlt    ^if   it  i>e   c.-»:»cedc-.  iii,na 
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erty  oi    the   Oteel  Co&p&oy,    ana   that   the  worh  @%fi   p erected  by 
t/itt  .>teei  Company* ,  militate  a&ainot   this  conclusion.      IStee 
si^na,    ritoe never   fc&ay   vrere   ;ut  up,    so  far  as  they  were  not 
advertisements,  were  ap,  -irf-ntly  deajwj;ntd,aa  hsr  abaci*  say  a 
they  -»«re#    to  protect,    the  derrick  fro;:;  Care -a  creditors,    and 
would  have  nothing  necessarily  to  da  -?i£h  ''charge"   or  "con- 
trol*  of    toe   work, 

I-.or   &©aa   toe   evidence   &f   tue    infection  by   tne 
architect*  nor  of   tne  activities  of  Croft  xn  iairryzxifi  the 
work  and   in   such  attention  to   the   vayrolla  ao  'souls  injure 
the  money  advanced  oy  tae   uteel   Company  gei&g  to   itti   prop©!" 
end,    establish  any  retention  of  control      so      aa   to  &afc«   it 
legally  possiol^  to  nold  the  oteel  Qtm&mtg  in  '•ehmrge*  of  the 
erection, 

'i'o   yusi  up  our  conclusions,  sra  are  of  the  ooi«i--;R 
taat   the  aecident  occurred   solely  through  the  negligence  of 
Keetley  in  giving   the  order,    asd   that   tae   **uuckinf:n   of    the 
derrick    old  not   contribute   to   it. 

hut  even  if   this  l-;>at  question   should  he  for    the 
Jury,  we  do  not   tniafc   this  Jt&dgaaat  could  be  allowed  to   stand. 
If  it  inheres  in   the  verdict   that  the  contract  hefsseea  the  de- 
fendants had  been  cancelled  g&ati  this  accident  occurred,    it  isaa 
against  the  weight  of  the  evidence  on  that  point  and  aaould  be 
set  aside. 

if  tais  finding  does  not  inhere  in  the  verdict 
taere  is  no  o'.ner  ground  ?*?'   holding  the  .  .odern  dteel  struc- 
tural daa»pany  liable, 

I'ae   v?ei*,.ut  of   the   evidence   is  clearly   that   it   til  10 
eat  retain  or  have  control   or  a&asge  of   £&$  erection  if  oage 
sr&e  at   the   thae  of  t&c   accident  an   ino.epenaent   subcontractor, 
'la®   statute  of   June  d»   ly.7,    therefore   titoa*  not   r-roae  on   it 
a   atatotoj;y    outy. 


• 
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1'heae  vi*rsra  render  it  uniwfltiaaiU'j  fox  ua  to   uj.s. 
cuscj  atay  of   the  sixty-eit-ht  instructions  a&lsb  were  given  to 
the  jury  or  the   objections  s&ade  ay  s$j wl£««   to  rt&ingti  on 
evidence. 

in   the  appeal   16463   the  Jtid&Bafit  of   uxe  circuit 
Court  «iuat  be   reversed.      ftmwraflfe  as  @sg*  tt&gtfct  c*»  although 
the  Modern  oteel   i>truetur«l   Ca^paay   car*  not  be,   -.elu  liable 
under  the   re-oord  that  itass  eo»*   to  us,   the  caua©  is  resuanded 
to   the  Circuit  court. 

mrmsgD  :-.. 

The  writ  of  error  in  *:$.  1876c   iu  diagastied. 
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.   I      . 
BEHVSSBU  X3fl  r, 

X  .  -tiffs  below 

brought  a  bill  cf  ecaaslalAt  on  the  Chaaoer?   side  of   the  8u«» 

parlor  Court  of  Coot  County  n% 

it   the  defendant*  ap«      .   ...    ito  pl&i  k     od   eetahllahaent 

In   sue ua  -  bo  omit  oertaln    le  scribed  noiaea  a  eeh* 

ea. 

....   d;j.i   In  usual  for  ■  r\,    in   addition  to   lb* 

writ  of  guttata**  fo*  *  erit  of  injunction  against   sues  opera* 

tion,  'until  the  further  order  <         •  sre* 

for  a  areilaiaary  pendente  lite  injuaetiem, 

Application  was  .      i«   t  motion  and 

or,  notice  and  affidavitsi    the  u&ua)    fena  of  a  .  iaary  la* 

Junction  ^aa  ordered   o      .       in  ty   9,    1913,        fhe  (da   - 

i  Motion  of  solicitor  fo.v  ita  and 

upon  the  reading;  of  the  bill  of  aa&plaiBt  and  aeeoatpaayiatg 
affidavits.    It  ia  ordered   that  a  v/rit  cf   injunction  issue 
in  tha  above   sat  1  tied  aaaaa  as  prayed  in   said  bill   of  com- 
plaint coi^an-1    ,        .  la,   its  Had  their  ageats 
and  Oi.ipioyeea  and  all  peraoua  acting  trades    bhea«  zo  wholly 
deuiai  and  refrain  frsj                 ••  nt  and  establish* 
zaent  of   Una  defendant  Mutual  Kaaafaetured  ice  Company  in   auch 
■aaaer  that  the    teats  emits  oentinual«  unusual,   habitual*  die* 
turbing,    irritating  and  harr&ssing  nciae  and  noisea,   end  from 
habitually   amitting  or  eausiag    tc          e&itted  gases,  odora  *nd 
stencli     from  said  plant  and  eatablia  a«at  of  said  Wutual  .  unu~ 
factured  ice  Qetsp  atyi  aa  described  in   the  bill   f>f  eemplaint 
herein   UBTU.   IK                                             &*S  COURf,    upon   the   ce»* 
plaiat  of   fill  la*     .   'o.-ris  or  seats  of   the    cobs   Laiaaats 
filing  with  the  Cler..  cf  this  Court  a  bond  in   the  form 
used  i-.   t.  i  i  Court  in   tha  penal  sua  of  fir  tdrtd  del* 
lara  vtiti.   surety   or   sureties   to   be  approved  by  the  Court. rt 

^uoh  a  bond  was   duly  filed  and  appro  Tad  on   said 


9th  day  of  January,    1913,        February  SI,   1915,   on  m;ower  vms 
filed  in  behalf  oi    U  &nufaotured'   :  ot»  Company, 

vf.cob  :;,  Iroat,  Gaylcrd  '.  .   Sarvell    and  kieholas     .  Sarah* 
man,   and  or  ;  ;>y   '.'.;,   1615,    the  solicitor  for  these  defendants 
gave  notice   to    bhc   solicitors  for  oottpl ainunta  that  ss  .  ~.y 
£6,   191S»   he   should  »CVe   the  oourt   i:to   Vacate  and  act 
aside  tne  injunction  heretofore  granted  in  acid,  cause," 

Various  affidavits,   copies  of  afclon  .-..  pear  in 
the  transcript  o£   record  Before  ma,   set      t<     lave  been  there- 
after filed  on  oenalf  si   the  defendants  in   the  office  of  the 
Clerk  of   the  tiuperi  ■-     ourt,   bat  noti  ing         i  •  ■       •       tv<   bean 
d —    towards  staking  said  described  e  or  pressing  s  I 

lag  Em    ,.i,    ea&a  until  June  l.  ,   1915,     hen    ;  bw    record  shews 

that   the  defendants  *upon    pleadings  sad  affidavits  pre* 

seated  end  filed  in  the  sai<3  ive 

the  injunction  heretofore  granted  in  the  said  of  nd  to 

dismiss  *.he  bill  ox'  eo&splaint  for  sunt  of  equity,*1     the  bio* 
tion  vat  on  bhe  sane   day  denied  by  an  order  in  the  following 
t/o  rds : 

•On  action  of  solicitor  Tor  es&piainanta  tha 
motion  of  she  defendant  herein  to  dissolve  the  injunction 
heretofore  grunted  hereto  and  to  diaaloj    the  ©113   of  oca* 
plaint  for   want  of  equity  is   denied,    find  the  defendants 
pray  un  appeal  from  said  order  denying  said  i       Lone,   tmleh 
appeal   is  alleged  to  the  Appellate     ourt  of  the  .  iret  Bis- 
trict  upon  the  defendant a  filing  a  certificate  of  evidence 
here*?;   in   sixty  days  sad  u  bond  xn  good  an-.,    sufficient 
surety  in  the  sua  of  Euro  hundred  and  Fiftj?   Dollars  its   60 
daye," 

a  cer«-:  ieeto  of  evidence  was  afterwards  filed, 

consisting  oi°  copies  of  the  affidavits  read  and  heard  on 

said  .unv  8   ,   1915,   i'ov  and  against   said  motion,   but  the 

appeal   sas  net    perfected  by    the  filing  of  any  bond. 

temfcer  26 ,  191$,  however,  s  writ  of  error 
was   sued  out   o;"    this  Court  oy  the  ;■.  utu&l  ;.  tinufactured   Ice 


Company,   J&eeb  ;,.   Frost*  Op.yloro      .    .   trvell    and  .'  ioi.olaa 

'••*»#  reei      •  tion  that  error  had  intervened 

in  the  *reeord  sad  proceedings  aa  also  la  the  rendition 
of   ttu   jwdgaent  oj    a  r^ea*   in  the  fcuperiox  Court  between 
the   eeaplninants  sad  defendants  naaed«     than  the   transcript 
of   the  record   shewing  only  the  matters   stove    set  forth  wae 
filsd  in   tola  Qourtf   la  accordan  rit*  errors 

vrere  assigned  on  it  as  fell ova: 

that  the  court  erred  in  denying  defendants* 
motion   to   dissolve  the   injunction   in   said  cause,    ir;   deny* 
in^  the  defendants'   motion  to  disai  >«   the  bill   of   eo&plaiat 
for  cant  of  equity,   in  allowing  the  injunction  to  iseue  on 
the   Shewing  wade  in    the  bill   and  affidavits  and  in  accept- 
ing the  b^nd  offered. 

the**  le  «,  et&tul^ry  right  of  appeal    in  a  car- 
tain  way  and  under  certain  conditions  given  by  Section  129 
of  the  iraotioa  Act  to  persons  ag&inat  wheat  interlocutory 
Injunctions  nave  been  granted  or  whose  aetieaa  bo  dissolve 
such  injunctions  have  been  overruled;  bat  we  knee  of  ne  l&er 
which  permits  us  on  a  writ  of    error    to    take  juribi.ici.ion  Of  a. 
pureiy  interlocutory  order,    such  ac   la   |hs  one  ooaplained  of 
here.      Xt  is  only  to,  reveres  final  judgaentSj   orders  or  de- 
grees of    the  inferior  coaria    that   such  a  writ  of    error  prep* 
erly  iiea,  sad  it  is  only  in  eases  of  aucn  final  Judgoents 
that  ssi  ean  sat  on  a  writ  of  error  etherwiae   than  to  di amiss 
it,   as  «re  are   I  ovced  to  do  in   this  ease* 

the  point  saeaa   fce  bav«    seen  ignored  bjf  both  the 
nasties*  aha  have  argued  the  aerita  o,    the  injunction  orier. 
Hfe  eannat  ooaeem  oaraelvee  with  those  aerits. 

She  writ  of  error  ie  diaaiaaed, 

5B33. 
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defendant   in  Krror,  /  ) 

/  *  •'■i- 

v    .  #  J 

/  i  .     . 

IM08  B   03,    |C3    C3  &A8       /  j 

• »  i  \ 

in  tiff   in  yr/or.  ) 

/  i  o  y  i.A.  D  ly 

.  jm  i    HIM  jxj  si ■.  i     g&na 

...       -    . .  .         ...... 


The  only   queotions  in  this    tauae   in    th«   Court 
below  were  of  f.tct.       One    n&a  aa   to    th«   amount  of  monthly 
Mgil  union  fch<t  plaintiff  had  boon  ore&laed  by  the  defendant 
for  hit  wry.  amount   trhio  i  wit    eaaea 

ewore  te  r,-ae  need    ...    the  basil  ef   tae  judgstent    roe     red,      it 
was  (20   n.  ttontli  froaa     jv.     ioi     .  / .  ,    ...    April    I4a   1913, 

anion  is  &a  near  i9£  aa  it  roll   bo  .-..  do*      Phe  evidence 

juetifiea  tiio    illowanee   it      igoi  fg  .  ;t     .: .    ....... 

jn  re  are  no  ore  a  a  i   there  ka  nothing 

tea  i    -arty   to   oonplain  of   in   \    La,    alt   ou   :     the     '\  <in- 

tiff  elaimod  sore  on    ...        rial, 

.  i    >ther  ^uoation     as      tether  fen  . 
agreement  that  any  pert  if   bh  gas*  should   b«         lied  on 

an  allfKcd  sala  of  *>  c%-:ay  shop  or  bueineaa  t>y  efendant 

to  thr.  plaintiff,     Xhe  plaintiff  negatived  by  hie  feee«* 

ti.aony,   evearlng  that   th<     kef  ndant  wanted  hin  to  buy  the 
place  ,   and  that  ha   took  poaoeusioji  of  it  nderatand» 

ing   that  if  he  liked  it  he   iu.oulcl  buy  it  a  i*t   liko 

it  the  defendant  w  a   fee   pay  fcia  I  tl<    h<    eorked  in  it; 

that   he    didn't   like    it   ana  2  ef  t   it,   an<*    demanded  hi 8  ■■ , 

waich  tne  defendant  refuaed  to  pay  hl£&« 

Ait'  tt  deni»  la,    the  Court 

waa  justified  in  f India*    wit.     the  plain  he    -wo 


stories  tel-5  at  t&a  trial.      It  iy  et?zrtai«  that   the  defendant 

tOOk    %hM    rliHCe    brc.S:    Btt4    *«MSJMMN  Bftlft*    if    f-r.rr©    Wftfl    Oft«, 

gtttftftut  returr.izie  to    Uc  plaintiff   t  ,:::        ■•;         ifciob   its 

MHMg«y   £bwt  tie*   &h*  p^ajUaitiff  3    •  -.-  a  m*s  $&&£  io  o«wili  on  ac- 
count ot  the  ^ttiNMHMMi  $;ri«e#     It  I       tut  ©fcrt&ia  bit*  g&&48* 

tiff  wjiSJ  a  uinor,    ttftd    6ia*t  ).*.        r.-ed.  frota  :  ©Y«si.,bisr  1?»    I         „ 
to  I  Hrcii  0,   I'wio,   t         ■        d#fe#t&aist  at    Uit  factory  oi'   Dam 
HJtttSV  iiiia  »as   -vor.  ;.xi(    £a    Um   fth&p    $  Left  M8A  t&fii   swfcj««t  of 
t&e  negotiation  fr©»  &fca*«B  8    ta  4pri2   14 »   J 

:e   oao  no  iuor$   HMUMMB    fci  4a  ju<i'  . 

now   IfeMMS    Wt    &&£     S&eti    or.    yn«  St&tittSl    ..■  .     ■••;;a&ttttiS 

ease  ttx  .parto  til  Jasuatji   last  w  ■.    , -■  ■■      •■■ 

of  err-.-   '    auperse&oae. 

ffot  -  ..■.;;.-.  &f» 

f  imed. 


199  -  8011* 

SOW   v.  BXRO  tor   tr.e  uue  of     )      £ 

£1X;A!     ;■'.    aSK3  t  Mag      .   a,  AM'  } 

t.  Reals**  } 

Defendant   in     rror,      ) 

\U  '  fH      ifiJS  ICltAL  CviiRT 


I  .      .      -.     ALL,  1/ 

/}  a  in  t  i  ff  i  n   Kr  r  o  r .     } 

/ 

-. 


9I.A.  6  27 


nm,zrmmr>  m&  os  mica  ©*  is    .-  u  r. 

February  ii4»   1913 «   an  aff  Attaint  of  one    V,   ,  .   /iyher 
was  filed  in  the  0lt)Xfc *s  oi  I  -oe  of   the  kunicipai    Court  of  om- 
oago,    setting  forth,    bhftt   a:i  j nnu&ry  9«   1913a   4  Judjiacmt  aad  been 
rendered  by  aaid  Court  for  $10S  ftjftd  c«?rtain  coot  a  ol   auit,    in 
fnvcr  of  Cod-.ar  '.;'.   ^eney  and  Rowland   ;.     ;ogera  against  Jonn  V, 
Berg;    taat  an  execution  on   MM  jttdga&nt  had  been  returned  en- 
tirely unsatisfied,   and   Ufcttt  one  L*    I  ,    Hrind&li    was  believed   to 
oe  inceuted  to   said  j.-erg  mad  to  have  effects,   etd*(   of   said  Berg 
in  his  possession.     A  ^zwruahee   BUM  one  in  ft  o»&e  o£   "the   Kourth 
Class*   was  accordingly   issued  a&ainst    aaiu    : and&il    "to   answer 
unto  John  V.  Berg  for  use  of  hrifiar    -'.   deney  and  Ccv;land  ?«     .og- 
ere",  on   ttt&4  February  JAtu,   wnici;.  MM  duly  returned  *a   served 
on  Randall  on   the   MPi  day,   c  Demanding  said  I  anaali    to  appear  on 
&<aroh  1    »    1913*     lurch.  1-.,    L91$«    Rfcnd&il   was   called  but   did  not 
■I    ear,    MM   Bn  conditional  juu^er.t'4   «M   ontrred  a$»iftpt  iiisi   "by 
default  for  MWM  of  MB   ■$]  <saranee%    the  f&JOH  of   the  JtMCMMt 
being- 

" -/uerefore   it   i«   considered  by   |£m   '-.;ourt    that   the 
defendant  for  MM  u^e  cf   Um  p.f  aiutiff  nave  and  recover  frosa 
3aia  gwmtff^ifl   VtM   nut  of    'T»e   lunared  c-.velve  <tn4  1<  /i'-v  dollars, 
bein;    the  amount  diti   tbis  tap  on    Um  jftMMiatit  agftl&at   t.  r  ir- .....in&l 
defendant,   unless   said  gftrnlft&N  after  te«&8{g  duly   -served  v-itn  a 
writ  of   scire  facias  to  ve   iesitfXt  a.-rein   BJ3AU    »fe*«  cause,   if  any 
Mh&4  9imi Whot  b*vo«   tAqr  thle  couditionfti   juci.<>Jtmt   should  not  be 


confirmed  mid  &ad«  final    for  aaid  amount. 

*It  is  furtiier  ordered  that  a  writ  of  ocire  facias 
iaaue  out   of   ibis  Court   against   aaiu  f/,r;rnisbee  &s   proviued  by 
law,    MBMNHMULttg   t&aiu  gnynl atfclti-i    to    y„.ow   c.aieft   wny    BAld   condi- 
tional £ttd£BM8lt   tfewn&d   not    fet   confirmed  at%4  &a&«    final." 

ffeit  *raa  strictly   in  ecc„r.!.(\;(c£   «?itb  tbe  procedure 
prescribed  by  section  6  of   tbe  "Act  in  Bcgftsd  to  iiarniali&ent", 

Kafttfe  i£,  i&ib,  n  tggrit  c-f  telr*  fwcias  iii*.ue&  to 
■HttmOl)  Randall  to  thgi  cau^e  Ml  I  MJOb  d&ta  -by  fi.n**l  Jttdgntttt 
unould  not  be  inat  tela*      Jtiie  wit   ma  served  on 

i.;arc;>  id,   iyl..»   I  r.ci  duly  returned. 

aareb  £»»   191.3,   hwndall   1HM  «<;ain  called  end  not 

appearing  ms  again  defaulted*   Mid  it  sraa  "considered  by  tbe 

dourt   fefeftt   t^fi  defendant  have   judftEsenV    (lor    u«©  u  e   of   the 

plaintiff;    "of,  tne  default  of   Um  fcarnikbe*  «»t*f*4  herein 

after  tne   service  «.;f   tae  writ  $£   s*i£«  faOiAH   issued  in  this 

oaa»e   ana  upon   tbe   conditional   JtftdgfiMMit  & HHti to: • -.■■re  entered 

berein,    c&iah  condi  Ucnai.  JttdgflMN&t  is  be re by  confirmed  and 

smde  final  as  of   tno  1 :  th  dftji   of  i'&rob,  1 93.3  a      K&d   taat   tbe 

defendant  bave  and  recover  of  Mid  fror&  sold  garnishee  the  Butt; 

of  0«e   bun-.;rcd  u.irteen  and  K./K  v  Uollara."     '-his  also  *ra» 

in  accordance   ai  Ui  said  section  <B. 

bareh  '46,  1915,   i'-.andali   appeared  and  sioved  tbat 

tbe  jud$i»ent  of  karcb  £5tb  be  act  aside*  presenting  in  support 

vbereof  a  mm  petition,   i"  »bich  be   set  fortn   ;.aat  when  be 

was  first   served  #iw»  ffflmmmi  be  w&&  not   l&defeted  to  *ioba  V. 

berg  and  h»d  been   nt  n»    tiae   s»inc«;    fefte  k       M  19   Is*    MMi  first 

served   »ltJ»   IMMMillflliil  be   waa  nboul  loavin,..    6&*  ei&j    and  notified 

ft*»jy<   one  of    ti.fe  lMiiin tiffs,    to   Vala  effect;   and  also   that  be 

was  nut  Indebted  to  ^erg;    that  6fth6Y   tola  to$M  that  be   would 

censent    to   )WT4    ti.f,    v,.:\tter    continued   «- 

"and  relying   on   fttei    pr-.-j-.iuo   B3&itloe&#  lf;ft   t&S   Bitjf  «0d   paid 
no  fuytbes  att«otl4NB  t     tti«  awitftfi    wBtaj   h*  ^ao  ii*jrvsju  aitli  a 
ocire  faelM   vc   ap;-»rar  in  !;oos   w<  C   Cttj   i.:ill   at  9tS€   a«   Ra   on 
farob  25,   |§&ftj    that  Xie   dici   app#W  at   aaid    tbi*©  ftlid   pXMNh    «Wftd 

after  sitting  in  Ut*  court  re,-.-  u,.lil   auout  X0|5C    A,   K„   aod 


00%  having  feaasN   the  ckbo   called  he   Inquired   it 3   atatua  of 
tne  cl«rk»    W&S   iafafttad   patitAeftav  that  the  e;iae  ims  tne 
first  MM  callec  and  t&at  $t»4gpa«nt  had  a#aa  entered  vermis 
pat!  tioaor,*1 

in   the  ^tateffiont   of   ?acts,wiUc>  £a  ft  part  of   the 
transcript  of   record  aafava  ua,,    th»  u\icig«  of   S&«  iuwlcipal 
Court  aajrtlfiStt  teat   the  action  to  vacate  WtM  entertained 
by  the  Banff  and  continue  for  ),?winp  uns-il  April    !&«  1913; 
tn&t   said  action,  to  V&Qata   said  jaa; gWBJSt   came   on  for  hearing 
on   saio   petition  ikSUl  *»&&  continued  o„y    the  Court  at  various 
HflMia   until    th©    9t&  0. ■  v    of    ..^gr.an'i',     .■<< «     !  .    3.  $13|    »&#&    turn 
defendant  not     a>ppaftffi&g   &&a  Court   overrule  a   t&«  ;...otaon   of 
defendant,   to   vaei  fed    t&l    ,  ttt   ontorea  on   ;  area   $3,   1&3     , 

and  oru>r«d   Da&t   said  ^tidpsftnt   ataadu      k  writ  of   vx-ror  hmM 
been   sued  out  of   t&ifl  -.onrt   to   reverse  the  tf$4gfaaitt  agaiaat 
P.andall.      Va  Oo  not   see  on  atfc&t  reasonable  ground   such  a  ra» 
vtraal   oar:  b«   asked.         "nere  untft  no    Skewing  of   "roof  even   of 
tn«   insufficient  a&lagati&tta  af   t&a   ,--i;-tition   to   vaa&ti  the 
jttdj§a#ftt  excett  the  affidavit  atta&ha£  to  &&a  petitiaa*     K*« 
Uandall   MHMUl   te  tofa  BWJtH   treated  v/ith  conai deration  by  the 
Court,  but  did  not  cbaaaa  u,  ta&«  advantage  of  it,     The  ex* 
ousea  allied  fay  allowing  tii.fr  two  Jad$ae«t8  to  ga  wore 
not  oaffiaiant  in  tbaasaXwas  and  feJtwiy  aara  not  proven  even 
M  an  opportunity  was  giV«R* 

i.e  eantaattas  of   th«  It  tiff  ia  ar>a*',«  coun- 

sel that  it  mm  aaoaaanggr  for  tp«  pla&atiff  before  taking 
JttAgawwkl  agaiaat  :  &:<uoi  to  pyawa  fctoa  |t£$&a&»1  a»  wlkiaJj  the 
ll&mtaf  pi>#0*a6ifa$  was  baaed,   &«    a££j$ottt  i*erif.      it  -was 
cat  up   Id    tue   aff  i.->,vit   for   &&S   gti IS ! i &:.;***    buj-^o/ss   ami   the 
default  of  the  garnishee  «d-'J.tt*o  it.     The   statute  ^aa  fol» 
lo^ed,     Sa4  Kb*  gajmjta&a*  answered  tfeaya  aou&d  feaawa  been  no 
acfaaD  ana*  aa  adssieaigaa  1        ...     crises  cited  by  t"  ,        liatiff 
in  error   ?/oulu  kUW«  frtBB  in  p   int.        ,1   it   iii,    fcfeay   a**   not. 
$aa  |tt4favaait  ia  affixnaA,  AIW2  0 


MM  -  00178 

} 

Uefendan*.  in  T'rror,       ) 

*»«  j 

;  / 

li  •    *>T2£h2i  , 

ilaintiff  in  Jrror, 

This  la  a  writ   of    error  to   reverse  a  .judgment  of 
the  ttnnloigMfcl  Court  of  Chicago   rendered  hcceraber  IS,   ItflS,   in 
an  action  brou*.jut   in   that  Court  hay  6,  191o,      ¥«  particularly 
mention   tneae  tatM  because  the  defendant  in  error  vigorously 
insists  that   the  question  of   tfc*    Mtt&gbli  of   the  evidence  can 
not  be   considered  in   this  Court,    llUUHSUOh   tat  the   cause  was 
tried  without  a  jury  and  no   excerption  was   taken   to   the   entry 
of   the  judgment,    alt:.outh;   the   entry  of   auc,-<  a  judgment  AM 
been  resisted  and  a  motion  to  vacate   it  MM  ftftdf   immediately 
thereafter.        o    Unit  position   the  defendant   in   error  cites 
Blake  t.    heJonshe  hotel  Co.,    £63   131.,   471.      But   this   case, 
althouf:ri  full   authority  for   the   doctrine   stated  by   tae  i 'Iain- 
tiff   in   error,    so   far  as  cases   coram,  from   Was     unicipal 
Court  before  tar   mwtfnrtmimti  of  Kay     ol,  1911*   of  .section  81  of 
the  iractice  Act,    can  nardly,    in  vie     of  nfeat   il    said   in   the 
.pinion,   be  conquered  as  sucii  authority  as  to  cases  brought 
after   tnat  amendment. 

VltUMMkt   ueciojr.;.  ,    therefore,   W&.«t&»v   t  in- 

tiff  in   error  in   thli  MM*   It   la  ..fcien   &C  I    the 

Question  indicated,   we  have  considered  it.     hut  we  find  no 
reason  for  our  interference, 

8 Tactically  the  only  issue   in   tno  case  HM 
Aether  a  sale  of  scrap  iron  MM  Mil  according  to  the  weit.,ats 


at   forest  lark,    1'nm  ft&ltth  it   came,    or  according   to   the 

.  ,;;htsi   at   uucfno   on   the  Chicago  &  Great    ..'Gutcm   teasi 
tracks,      if  the  foraer  alternative  in   the  correct   on®, 
the  judgment   of  $&49«S4   in  favor  of   th«  ;;:  lain  tiff  below 
(Should  be  reversed,      if   the  Iftttttff   la  true,    tfc#n   the  judft* 
MBit   iihould   stand.      The   te;.;t.i..'.ori:y   ia   conflicting  and   tu© 
correct  answer  p  err.  tips  not  without   aiff icity,      g^t  w«  are 
not  prepared   to    M  the  Court  helow  decided    it   ag&iaat 

.■'.ii'est  Wftight   of   tiie    evidence. 

■  v:  ether  points  $ft&ft  by   Lue  plaintiff   in  error 
ore   v/.it.'iOUt  lyerit. 

Tbt  juu/#aent  of    wht  ..vvuiicip-ul   court  is  affirmed, 

A3PP  I  '■..  .  D« 
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CITY  OF  CHICAGO,  j 

Defendant  in  error,   J 

)      liKHuH  T<:  THE  KUMICIJ-JUL  G 


vs. 


2iAK7  fxbkisoob, 

ilaintiff  in     rrc 


OF  GBIGAftO, 


j 

I       I.A.  630 


Kit,  JUSTICE  BJUOBR  DH.  IVETCeiJ  IBS  O*XM0fi  Of  SPSS  CGtiKT, 

the  defendant  lerkinson,  plaintiff  in  error  here, 
was  charged  in  a  complaint  in  writing,   with  a  breuca  of  the 
peace  in  violation  of  Cection  8018  of  the  Chicago  Coda  of  lull. 
Defendant  was  in  possession  of  the  preuiaea  25  :  aivet  street, 
and  a  horse  and  wagon  v/aa  left  in  the  street  in  front  oi  a  por- 
tion of  the  prer.'iaea  occupied  by  her.   Shi  led  the  horse  out  to 
the  middle  of  the  street  and  left  the  horse  and  wagon  there  in 
the  car  tracks.   -Ah  was  arrested  by  a  police  officer  and  the 
charge  on  w.uich  she  was  tried  filed  against  her.   section  8018 
was  not  offered  in  evidence,  but  sections  2439  and  2499  of  the 
Municipal  Code  were  offered  and  admitted.   The  record  does  not 
contain  the  Sections  of  the  Code  admitted  in  evidence  and  we 
cannot  take  judicial  notice  of  ordinances. 

jixby  v.  C.  C.  Ky.  Co.,  26  ill.,  478, 

The  jury  found  the  defendant  guilty  of  violating 
section  2  12,  which  as  has  been  said,  was  not  even  offered  in 
evidence,  while  two  other  ^eotiona  of  the  Code  were  admitted 
in  evidence  but  are  not  in  the  record. 

if  it  be  MMHM4  kb*t  defendant  was  found  jvuilty 
of  making,  etc.,  "an  improper  noibe.  riot,  disturbance,  breach 
of  the  peace  or  diversion  tending  to  a  breach  of  the  peace  in 
violation  of  action  2012" ,  which  was  the  charge  under  which  the 
case  was  submitted  to  the  :ourt,  then  in  the  Opinio*,  of  a  mm 


jority  of  the      i,ourt  the   acts  arid   conduot  proved  do  not   show 
a  breach  of   the   peace  or   the   co&raJUsion  of  an  act   v/hjuch 
might   tend  to   a   breach  of   the  peace. 

The  judg&ent   of   the  .  unicipal    Court   is   reversed 
and  the  cause  rexnanaed. 


77i  -  19967 


Appellee,    ) 


t 


Vi*. 

6HAHLSS  Z.  i 


i 


.GteASK,       ; 

k«u*.    >         189  I. A.  6  31 

x 

1    ,   JU-XiCK  hAhKfc  DhLiVER^J  ?S$   vu,  HOE  GGU    .  . 


fai«  ii  an  (appeal  by  tiie  defendant  frexa  a  judg- 
ment for  $3QG€  recovered  by  tne  plaintiff  in  tort  for  negli- 
gence. An  automobile  owned  and  driven  by  the  defendant  \?&a 
g<iing  **eat  in  Jneheon  boulevard  and  ca&e  in  collision  with  a 
wagon  in  which  plaintiff  was  riding  going  north  in  Sanaa  ave- 
nue. An  a  result  of  the  collision  the  wagStt  99M  overturned, 
plaintiff  thrown  out  and  injured. 

The  evidence  la  conflicting;    that  for  the  plain* 
tiff  tending   to    ano>?  that   the  autoasobile   ran   into    the  wagon 
when  it  aaa  on  the  east   »i  Mi  of  Soman  avenue  and  cut  a  few 
feet   aouth  of   the  north  line  of  Jackson  boulevard;    and  that 
for  the  defendant  tending  to   uhow  U»ft%   the  driver  of   the  au- 
tomobile vften  he  saw  the  vra&on  stopped  baa  ttaohln«   and  the 
MNg«H  ran  into  it  and  thereby  -#&a  overturned,      ootoe  of  the 
witnesses  for  the  defendant  agree  with  tneas  fur   bha  plaintiff 
ass  to  the  plana  of  the  collision,  and  ethnra  any  that  the 

wagon  WW  passing  along   the  west   sice   of   Steman  avenue. 

We  think   that  fyew  the  avidanna   the  jury  asijght 
properly  find   that   the  automobile   ran  into    *h*   *ttgon|    t;;iat  tie 
atraet  intersection  waa  well  lighted  by  electric  light*  and 
that  by  the  exerciae  of  ordinary  care   tr.e  drive*  of   the  au- 
tomobile could  have  eeen  ana  approaching  wagon  and  ateppea 
hi a  car  in  time  to   avoid  atriking  the  wagon,   or  turned  hi a 
car  to  the  left  end  p&aued  behind  the  wagon,       ichultz,   a  wit- 


■ 


neas  called  by  defendant,   she   was   in   the   automobile  with  de- 
fendant,   testified   that  shea  ha  first  saw  the  wagon  it  was 
six  feet  fro&  the?   south  line  of  t/;e  ooulevard.     c .'Connor,   a 
witness  called  by  trie   defendant,   testified   that  he   saw  the 
collision  and  aavr  Wis  automobile  bit   the  sages  and  it   tipped 
over.        H   eaaaet   say  that  frest   the  evidence  in   the  record 
the  jury  Bight  not  properly  find  that  the  defendant  was 
guilty  of  negligence  in  operatic,    his  gar  Shi eh  directly 
cauae.i  or  contributes  to  plaintiff* 8  injury. 

the  contention  of   the  defendant   that  the  plain- 
tiff was  golltjr  of  contributory  negligence  is  <.iit.*cut  aerit« 
ilaintlff  and  three  other  turn    vent   to   the  house  of  Leiae 
Saturday  afternoon  to  move  »  snail   ira^e  building.     Knightly 
cease  to  Raise's  house  -dith  a  wagon  at  7   o'clock,      it  was  then 
raining  and  the  &en  at  .'.else's  iiouae  regained  there  until 
about  ten  o'clock.     Beise*s  house  was  uDout  two  alias  south 
of     7aakson  ooulevard  end  plaintiff's  about  the  seas  distance 
north.       they  drove  to  Soman  erenae  end  then  north  to  J&okson 
boulevard,     /.nightly,  Ylllia&s  and  hickey  sat  on   the  front 
aeat  and  plaintiff  and  nia  son  at  the  rear  end  of   the  wagon  on 
a  bale  of  hay,   and  hie.  ey  drove   the  i.orae.     Plaintiff  bad  no 
control  over  the  horse.      Knightly  was   taking  plaintiff  and 
his   son  home  in   a  wagon  which  he  owned   and  his   employee   was 
driving.     Under  sues  sirsaastssees  the  negligence,    if  any,  of 
the  driver  or  ef  the  owner  of   the  horse  eaaaet  be  imputed  to 
the  plaintiff. 

3d  find  in  the  record  no   errors  in  procedure 
sufficient   to   warrant  or  require  ft   reversal   of    the  jttdgae&t* 
and  we  do  not  taink  thai    Um    juo.ruent  should  t>4  reversed  on 
the  ground  that  the  damages  as-arded  are   excessive. 

She  ittdgaent  is  af fixated* 


. 
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Qefft&dttBt  in  i-.rror, 
vo. 

■  mm* 

I    in  tiff  in  S*M*« 


1&?   »  3G04Q 

i      Si  ICAOi/, 

Defendant  in  irror, 

Vis. 

I  laintif f  in  ."xror. 
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CITs    0?   CHICAGO, 

Defendant  in  Ssrseosr* 

vs. 

;  >iniiff  in  %¥&&Tp 

C1TK  Of  CHICAGO, 

.Defemittnt  in  £rror, 

13  Bin  tiff  in  rrror. 


. 
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KE«  JUiiYiex  J3AJ 


-    ca  of   fc&«   }..j.&i«tiffa  in  error  was  found  guilty 
fcy  ■  jury  in   tfe«  KftHiftiyftA  Court  of  a  violation  of  action 
8013  of    Kbi   •.u;JiCA5.aI   coue  of  Chicago   81*4  ft  fine  of    ,  1.   ( 
aaaeeseU.  a^-unot  hiai.        The  court  entered  ft  juu^ient  on  each 
verdict  Nftd  ''.miant,   aued  ous,  a  writ  of  error  fe»4  by 

Rf.ree^-fsnt   the*  causes  were  submit t«d  in   $&£.a   ■■  :ourt  on   th® 
record,   abstract  8*8)4  brief  a  filed  in  vu,   806?#«      The  dtfftnd* 
oattf  w«re  to|-;athfer,   aetin;:   in  eoncort   f&£aa   tae  alleged  viola- 
tion of    in®   ordinance   occurred,   -and   tne  jti&@R«&t   should  be 
affirmed  as  to  all   of  the  defendants  or  JWrftWWNI  (Ml  to  all. 

.-.de   atr@<S't  runs  tM%Q  bHwKokft*  avenue  fven  tn« 


hortn.      Defendants  were  passengers  on  a  iou  til -bound  .  Uwaukee 
avenue  cur  and  were  give*  transfers,      Shey   took  a  car  going 
nortawost   in  Mil  flfcukse  avenue   and  asked  for  one     transfer  to 
A  ski  and  avenue,   vhieh  run©  nortn   and   south  «  ,= 'actor 

refused  to  give   sucn  transfer  and  told  the  defends  cits   that 
none  of  then)  could  ride  fartner  than    Division  street  and 

aland  avt^ue,      There  vma  a  car  line  on  division,   an  cast 
and  west   street,    to  which  defendants  might  have  transferred 
if   they  had  taken  a  northbound  car  08   $ebl€    Street,      &SB 
the  L.il^aukee  avenue  car  reached     ivitsicm   street    the    conductor 
insisted  that   the  defendant  a  leave  the  car  or  pny  another  fare, 
but   they   refused  to   da   either. 

The  first  eon  tent  Ion  of  the  pi  am  tiff  e  in  error 
is  tiuat  the  jud^ente  wast  be  reversed  because  section  £03.8 
of   Use  Code   is  not   in   the   record.        £he  :unies.ps&i   Court  take* 
judicial   notice  of  ordinances t  hut   this  Court  deed  not,      £e 
thiakg  however «   that  it.  sufficiently  appears  frosi  the  record 
that  the  ordinance  whiei    the.  defendants  were  charged  with 
violating  prohibited  the  waiting  4    etc**   of   "an  improper  noise, 
disturbance,    breach   of    the  peace   or  diversion   tending   to  a 
breach  of  the  peace.*        >ve   also  think   that  if  the  question  is 
properly  brought   oefore  ua  for  review,   without  a  motion  for 
new  trial  preaervad  in   the  stenographic  report,   a  question  on 
ress  no  opinion,   that  from  the  evidence  the  jury 
tt  properly  find  the   defendants  guilty  of  violating  deotion 
SOU  aa  charged,     Sven  if  the  defendants  had  the  right  to  re- 
Ua  on  the  ear*  thai  should  have  submitted*  for  tha  fciaw  be* 
in    ,    to   the  order     of   the   conductor  and  sought   redress  hy  a 
civil    action. 

Kiley  v.   0,  c.   >:y.   Co.,  Ida   ill.,   o&4; 

la.    ::.,    S.  ©o.   v.   Connell ,   11-  id.,   <j9o; 

leople  v.   hart,   106    ill.   App..    B8§« 


It  ia  not  material   t:»  Urn  questions  involved  in 
this  cTvse   Uiat  tac   defendants  were  arrested  without;  a  war- 
rant, 

Chi  e  &f  o  v .  u*»  i  tn  #  159  1  1 1 .  4$  p . ,  73. 

'.'iirt  oases  were  giY#tl  to   the  jury  witn  leave  to 
seal   and  separate  mm  tan  court  adjourned  tffcjp  til©  day,     Jlaoh 
verdict  as  announced  tlM  next  aeriiiag   found  »  defendant  guilty 
but  did  not  fix  tins  ataount  of  his  fine.     The  Court  directed  the 
jury   to   retire  and  correct    b&tti*  ve-rdict,   and   thsy   did  so  by 
fixing  the  fine  of  eac-i,  defendant  at  fX»00«      in   this  there 
sac  nu  error. 

iotattidt  v.   D*   C,    &y»  Ce»i   ;i£3   .U  1  ♦ ,   494, 

.  -.ch  record   its,    in  our  opinion,   free  froa  error 
and  each  jud-^ent  ia  affiled. 


176   -   ^0102 


.-,'.■  HQL1NGXR,    Trustee,    tt   a3 . ,        ) 


v. 


BABBIES    R«    BXCKUtgGI  et   al , 


1-siLi., 


2  lain  tiff  in  J  rror»  /         ) 

(Cross-Bill)  p          I      ISRBOH  TO   BtiFMIOS  GOER* 

vs.  j 

ft.    ChiirfeAi;,     /v,,':UP      ■•  »     MC:'  UUOJJ  ,  j 

I    I       .    :;IC:  [ft4K>a  and  £A$9 
1,   GBX2KAK,  / 

jjefcndants  in  l.rror.  ) 
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.   juries  BA3  ■  VmW&B  TS1  OJlMoh  of     .  U"^r:. 


Defendant   in   error  Holing©*?*    trustee,    etc., 
filed  in  the  Superior  court  .si  bill   to  foreclose  a  trust   aeed 
In   the  nature  of  ft  svortgage.    t©  «&i«3tt  plaintiff  in  error 
Ctieiiert  who  ttade  a   aef enuant  ,    and  filed  an  answer  and 
croas-biii.      2?fe«   Court    iueiained  a  ae^urrer   to  hiu  cruus- 
bill*   dia-.ii.aed  the   same  rou   eater&d  a  decree  of  foreclosure. 
btiokert  proeeeuted  an  appeal  to   this  court  wad  aaalgaa©  for 
error   the  oraer   auetaialag    tne  demurrer  to  t&ia  eros^-Oill   and 
ftiamiaslni    tue  some,       '/e  fct«l<5  iii   fcimt  case  tnat  the  appeal 
did  not  bring  before   ua   the   error     assigned,    mid  affirmed 
the  decree.        He  now  on   the   s&sie   record  prosecutes   this  writ 
of  error, 

."he  pleading©  are   aaffieieRtly  stated  in  the 
opinion  filed  on    &$  feraex  appeal   -  183   ill.  App*»  122. 
gtiekert,   according  to  bit  crosj-bil'i ,  pure&aaed  ike  mort- 
gaged property  of   Was  Mortgager*   Diekinaen.       Bui   the   trust 
deed  ama   prior  in    ti&a   to    BUOh  purci*aae   ana  of   course  para- 
mount,    it  gave  to  atiekart    no    right  to  delay  the  proceedings 


to  foreclose  n&JUe  he  proceeded  to  an  accounting  with   to.® 
mortgagor,        I'o   permit  hiss  to  do    so  vmuld  umieceaso.rj.ly  in- 

curnber  the  record  with  questions  not  necessarily  or  even 
properly  involved  in  a  proceeding  to  foreclose.        ..he  fore- 
closure  sxould  be  had  au   directly  and  speedily  sa   roaaiole 
and  other  imttera  and  other   rights   ehould  be  relegated   to 
ether  auits,    nc  tttx  us   that  can  b*s  done  without  injustice 
to  any. 

Trust  Co.  v.   ;..  1 ,   and  r,   ;.y.   i;o,»   41   Fed,  8 
fhfi   decree   is   affirmed* 
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